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Online Resources

The text of New York State laws, including Social Services Law and the Family Court Act, can be
found at:

http://public.leginfo.state.ny.us/navigate.cqi

Click on “Laws.” Then click on “SOS” for Social Services Law (SSL) or “FCT” for the Family Court
Act (FCA).

The text of New York State Codes, Rules and Regulations can be accessed at:
http://www.dos.ny.gov/info/nycrr.html

Click on “View the unofficial NYCRR.” Regulations associated with child welfare are in Title 18,
Chapter II, Subchapter C.

Access to child protective services forms used by the New York State Office of Court
Administration can be found at:
http://www.nycourts.gov/forms/familycourt/childprotective.shtml

OCFS policy directives, including Administrative Directives (ADM), Information Letters (INF) and
Local Commissioners Memorandums (LCM) are organized by year at:
http://ocfs.ny.gov/main/policies/external/

References and links

In this guide, references to laws and regulations are highlighted but do not have links. Use the
links above to locate the exact text.

Links are underlined and will connect you to policy directives and other online sources of
information.

Bold links will navigate you to chapters, sections, and appendices within this practice guide.
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The purpose of this practice guide

This guide is designed to support you in your practice as a foster care caseworker or supervisor.
It is a resource that can be used by those who are new to this area of child welfare, as well as
by those with years of experience. Here you will find the relevant laws, regulations, and policy
and practice guidance that govern how foster care is provided in New York State.

In addition, this guide is designed to give you the information you need to be successful in your
interactions with children, their birth families, foster parents, and other child welfare and legal
professionals. It is based on the overall vision outlined in the OCFS Child Welfare Practice
Model: that children, families, and adults are protected and supported to achieve safety,
permanency, and well-being.

The outcomes defined by the Child Welfare Practice Model include:

Safety: Children are safely maintained in their own homes, families, and communities with their
connections, culture, and relationships preserved.

Prevention: Through effective intervention, parents, caregivers, and families improve their ability
to develop and maintain a safe, stable environment for themselves and their children.

Permanency: When it is necessary to place children in out-of-home care, it is a safe, short, and
stable experience concluding with permanent attachments to caring adults.

Well-being: Children are cared for in safe, permanent, and nurturing environments that meet
their needs and develop their physical, cognitive, behavioral/emotional, and social functioning.
As youth transition to adulthood, they benefit from services that promote healthy development,
academic success and/or self-sustainability, and safe living conditions.

Organizational Effectiveness: Child welfare organizations are diverse, flexible, professionally
and culturally competent; use child-centered, family-focused practice; and demonstrate
partnership at all levels.

The values shared by child welfare staff are:

e We believe children and adults have the right to be safe, and to have permanent families
and lasting relationships.

o We listen first, then learn and proceed with knowledge, focusing on individual and family
resources and strengths.

e We believe that services for children, families and adults must be individualized and
culturally competent, recognizing and honoring differences in traditions, heritage, values
and beliefs.

e We approach our work with a sense of urgency and persistence, recognizing and
respecting a child and family’s sense of time.

e We believe that high-performing supervisors and caseworkers are key to building and
sustaining an effective child welfare system.

e We value interagency collaboration.
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We believe in accountability for action and results.
We strive for data-informed decision making.

We value the principles of partnership:

Everyone desires respect.
Everyone needs to be heard.
Everyone has strengths.
Judgments can wait.
Partners share power.

Partnership is a process.

The following core competencies for child welfare staff are fundamental to the implementation

of a child-centered, family-focused practice model:

Strength-based family engagement
Written and verbal communication
Collaboration

Interviewing skills

Assessment

Service planning

Intervention

Critical thinking

Cultural competence

Facilitation skills

Transitional supports

Eight key child welfare practices are intended to achieve outcomes and demonstrate the

values and core competencies listed above:

Engage families

Engage youth and provide normative experiences
Strengthen caregiver capacity to protect and provide for children

Facilitate safe out-of-home placements and rapid permanency

Develop a trauma-informed system

Support a racially equitable and culturally competent system

Foster Care Practice Guide for Caseworkers and Supervisors

January 2019
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e Address individual family needs through comprehensive assessments

o Develop organizational effectiveness
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Chapter 1
Overview of Foster Care

Foster care is provided to children and families when children must be removed from their
homes because their parents or guardians are not able to provide the care they need for their
safety and well-being. Foster care is intended to provide safe and stable out-of-home care for
children until they can be either be safely returned home or placed in another planned
permanency arrangement.’

While each foster care case is unique, most follow the same general path, with several decision
points along the way. Chapters and sections of this guide roughly follow the order of events in a
foster care case, from the child’s entry into foster through his/her discharge from the system.
Foster care workers have unique responsibilities at each stage.

See Appendices 1-A and 1-B for summaries of state and federal legislation that affect the
provision of foster care in New York State.

" Children’s Bureau. (2012). “Title IV-E Foster Care,” Administration for Children and Families. Accessed at
https://www.acf.hhs.gov/cb/resourceltitle-ive-foster-care
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A. Roadmap of a typical foster care case

1. Entry into foster care

Children are most often placed in foster care due to allegations of abuse or maltreatment on
the part of their parents or caregivers. Foster care placements also can occur for other
reasons. If a child has been adjudicated by the court as a person in need of supervision
(PINS) or a juvenile delinquent (JD), he/she may be temporarily placed in foster care for
rehabilitation and treatment. A child may be placed in foster care after being found by a
court to be a destitute child. In addition, a parent may request voluntary placement or
surrender of their child in foster care if the parent feels they cannot properly meet the needs
of the child.

For more information on how a child enters foster care, see Chapter 2 of this guide, “Entry
into Foster Care.” “Foster Care Proceedings in Family Court” are summarized in Chapter 3.

2. Selection of placement setting

When children are placed in foster care, their legal custody is transferred to the
commissioner of the local department of social services (LDSS) in which they reside. This
means that the LDSS has the full responsibility for their safety and well-being. Children in
foster care can live in a variety of settings, including foster family boarding homes, agency-
operated boarding homes, supervised independent living programs (SILPs), group homes,
group residences, and institutions.

Foster care workers play a key role in identifying the appropriate setting for children placed
in care. At this point, the focus should be on the child’s needs as identified by the child if
able; child protective services (CPS); the child’s birth parents; and/or the court.
Communication is essential among child welfare workers who function in areas related to
home finding, foster care, child protective services, and preventive services.

For more information on placement choices, see Chapter 4 of this guide, “Foster Care
Placement Options” and Chapter 9, “Residential Care,” for details on group and residential
care.

3. Setting of permanency planning goal

Foster care is intended to be temporary and brief. A Permanency Planning Goal (PPG) is
determined for each child entering foster care. The first goal, in most cases, is to safely
return children to their parents or caregivers. When a return home is determined to be
unsafe for the child, another permanent arrangement is set. Other arrangements include:

Legal custody or guardianship. Either relatives or non-relatives can petition the Family
Court for guardianship or legal custody of a child in foster care. Custody is transferred from
the LDSS to the guardian or legal custodian. Birth parents’ rights are not terminated, but a
guardianship or legal custodian relationship is often a permanent placement. Some relatives
and certain non-relatives who have a connection to the child and who assume guardianship
of the child may be eligible for assistance from the state under the Kinship Guardianship

Foster Care Practice Guide for Caseworkers and Supervisors January 2019
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Assistance Program (KinGAP). For details on conditions of eligibility, see Appendix 1-A of
this guide.

Adoption. A child is considered to be “freed for adoption” when the birth parents’ rights
have been terminated or surrendered, or when the legal parent(s) have died. The adoption
process includes a home study and approval of potential adoptive parents by the LDSS or
voluntary authorized agency (VA), which determines the best match between child and
adoptive parent. Most children adopted from foster care in New York State are adopted by
their foster parents.

Another Planned Permanent Living Arrangement (APPLA). When reunification,
adoption, or guardianship are not viable options, and a youth is 16 years of age or older,
he/she can be assigned the PPG of Another Planned Permanent Living Arrangement
(APPLA) with permanency resource. When the goal of APPLA is selected, youth must be
provided with resources to help them develop skills they need to more easily transition into
adulthood, and to be a source of support throughout their lives. APPLA is not available as a
PPG for youth under the age of 16.

Adult Residential Care. This option may be the best arrangement for children with needs
that require specialized services and who cannot be returned home, adopted, or placed with
a relative.

For more information on “Permanency Planning Options,” see Chapter 6 of this guide.

4. Provision of services to children and families

The services to be provided to the child in foster care and his/her birth family are
documented in the Family Assessment and Service Plan (FASP), which is updated every six
months. This gives foster care agency staff the opportunity to assess the effectiveness of
the services, document the family’s progress, and propose any changes in the Service Plan.
In this guide, see Chapter 11, “Services for Children in Foster Care” and Chapter 12,
“Family Engagement and Services.”

5. Discharge from foster care

Discharge from foster care involves individualized planning and preparation of both the child
and the permanency resource to which he/she will be discharged. Depending on the child’s
PPG, appropriate discharge planning may include transition services, ongoing services to
the birth family, assistance for adoptive parents, and appropriate medical care for children
with special needs. For details, see Chapter 13 of this guide, “Discharge from Foster Care.”
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2\ Practice Tip:
Things to keep in mind along the way

The many actions required during specific phases of a foster care case will be discussed in
detail in this guide. The overall principles of safety, permanency, and well-being for every
child should guide your activities throughout the life of a case.

Safety

Assess safety every time you are in contact with children in foster care. On-site safety
assessments can be done by visually observing or by speaking with the child, birth parents,
relatives, foster parents, or VA staff. If you suspect that a child’s safety is at risk when he/she
is in foster care, follow procedures outlined in Chapter 10 of this guide.

Permanency

Permanency should be considered from the moment children are placed into care. Efforts
must be made to achieve a permanent home for the child as quickly as possible, while
maintaining the child’s safety. Caseworkers need to focus on permanency early in the case
through activities such as concurrent planning, diligent efforts to identify relatives who could
potentially be permanency resources, and ongoing discussions with the child about
permanency options, if age-appropriate.

Well-being

Children’s well-being, or lack thereof, can be manifested in their physical, behavioral and
mental health; academic performance; and relationships with peers and other people in their
lives, including foster parents. While a child in care may be physically safe, traumatic
experiences before and during placement can have long-lasting effects. Monitor a child’s
well-being by regularly communicating with the child, the foster parents, service providers,
school teachers, and others who come into contact with the child.
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B. Who provides child welfare services?

The provision of foster care is one part of the child welfare continuum in New York State. Other
services that may be available to children and families include preventive services, child
protective services (CPS), adoption services, and kinship guardianship assistance.

1. Case management/planning roles

A number of individuals and agencies must work together to strengthen and support children
and families. Within an LDSS or VA, the case manager is responsible for the authorization
of services. The case planner assesses the need for specific services and develops a
Service Plan with the family. Caseworkers may provide or monitor the provision of services
through casework contacts. There may be multiple caseworkers from multiple agencies
providing services to the same family.

Every child welfare case in New York State must have an assigned case manager and a
case planner. There can be only one case manager and one case planner for each case,
although the same person can be assigned both roles. There may be additional
caseworkers assigned to a case who are neither the case manager nor the case planner.
This usually occurs when there is more than one agency and/or multiple programs within an
agency providing services to the same family. Coordination among the case manager, case
planner, and caseworkers is essential for effective service delivery to a family. Ongoing
coordination, along with communication, keeps everyone informed of roles, responsibilities,
and progress on the case and helps avoid duplication of efforts.

a. Case manager responsibilities

The case manager is an employee of an LDSS who is responsible for authorizing the
provision of services, approving the client eligibility determination, and approving Family
Assessment and Service Plans [18 NYCRR 428.2(a)(b)]. The only current exception to
this requirement is the Improved Outcomes for Children (IOC) program operated by the
New York City Administration for Children’s Services (ACS). IOC allows the delegation
of the case manager role to nonprofit agencies that have contracts with ACS to provide
preventive and foster care services [SSL §153-k(4)(c)].

State regulations require the case manager to:
o Determine eligibility for services

o Develop a plan of service, on the basis of an evaluation or reevaluation of the
family's situation, for the purpose of achieving an identified service goal

o Authorize the scope, type, and duration of services to be provided
o Assess the quality and appropriateness of services provided
e Maintain recipient and services information

e Submit reports as required [18 NYCRR 403.4(a)]
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In general, the case manager assigns responsibilities for case planning and makes sure
that all participants in the case are actively involved in the assessment and service
planning functions. This is especially important when services overlap or when a case is
being transferred from one service area to another. The use of Service Plan Review
conferences is an excellent way to facilitate communication and coordination among
service providers.

b. Case planner responsibilities

The case planner, who may be employed by either the LDSS or a VA, has the primary
responsibility for providing, coordinating, and evaluating the provision of services to the
family. Case planning includes:

o Referring the child and family to providers of services as needed
o Delineating the roles of the various service providers

e Documenting client progress and adherence to the service plan by recording in the
uniform case record that such services are provided

e Making casework contacts or arranging for casework contacts [NYCRR 18 428.2(c)]

The case planner is the author of the FASP and is responsible for the entirety of its
contents and the timeliness of its submission for approval by the case manager. This
means the case planner must coordinate all documented work done by other workers
who contribute to the FASP, and either approve or revise it, as needed. The case
planner also must require collaboration among all the case workers assigned to the case
so that one FASP is developed.

There may be more than one individual performing case planning activities for a family.
For example, a contracted preventive services provider may be working with the family,
or Child Protective Services may have its own case planner or CPS monitor. There can
be only one case planner assigned to the case in CONNECTIONS (CONNX) at any
given time. If no case planner role has been assigned, the case manager assumes the
duties of the case planner.

c. Caseworker responsibilities

Caseworkers may be employed by an LDSS or a VA. In general, caseworkers are
assigned to carry out specific functions in a child welfare case.

Caseworkers in Child Protective Services investigate reports of child abuse or
maltreatment, assess child safety and risk, and determine what actions are necessary to
protect children and youth. Homefinders are caseworkers who are responsible for
recruiting, certifying, approving, and retaining foster family boarding homes that will meet
the needs of their communities.

When a child is placed in foster care, caseworkers are responsible for finding safe and
suitable homes for children as quickly as possible. These responsibilities include:
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o Identifying relatives and other suitable adults who are able and willing to care for the
child on either a temporary or permanent basis

e Arranging for the provision of services to meet any identified medical, behavioral, or
educational needs the child may have

e Informing and working with the child’s family, non-respondent parents, and relatives
with the goal of making it possible for the child to be returned home safely

e Maintaining casework contacts with the foster family, the child in care, and the child’s
family

e Arranging for services and/or training to support foster parents, if needed

e Communicating with other child welfare workers, such as CPS and homefinders,
about any developments in the case that affect the child’s safety or the foster family’s
ability to care for the child

e Arranging for visits between the child and his/her parents, siblings, and other
relatives as permitted by the court

« Working with the case planner and case manager to establish the best permanency
planning goal for the child, while planning concurrently for alternative goals

* Preparing permanency hearing reports and attending permanency hearings in
Family Court

e Continually documenting case developments in the FASP and progress notes. More
than one caseworker may be assigned to contribute information to the FASP and
complete progress notes. If they are associated with a child, they complete specific
work related to that child within the FASP

e Supporting foster families when a child is removed from the home or is discharged
from foster care

e Preparing children and youth for discharge from foster care, including the transition
from foster care to adulthood
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C. Structure of the New York State child welfare system

In general, child welfare services in New York State are supervised at the state level and
administered at the local level. This means that foster care and other services are provided by
58 LDSSs and the St. Regis Mohawk tribe. The five boroughs of New York City comprise one
LDSS, which is administered by the city’s Administration for Children’s Services (ACS).

1. Office of Children and Family Services

The New York State Office of Children and Family Services (OCFS) home office is near the
State Capitol in Rensselaer, N.Y. The agency is responsible for programs and services
involving foster care, adoption, child protective services, preventive services for children and
families, services for pregnant adolescents, and protective programs for vulnerable adults.
OCFS is also responsible for the functions performed by the State Commission for the Blind
and coordinates state government response to the needs of Native Americans on
reservations and in communities.

OCFS provides oversight and monitoring of regulated child care (family day care, group
family day care, school-age child care and day care centers outside of NYC), legally exempt
child care, child care subsidies, child care resource and referrals, and a range of services
and programs for infants, toddlers, preschoolers, and school-age children and their families.

OCFS is responsible for all elements of the state’s juvenile justice programs, including the
administration and management of programs for juvenile delinquents and juvenile offenders
placed in the custody of OCFS. The agency operates 12 residential facilities, which include
one reception center, four secure facilities, five limited-secure facilities, and two non-secure
facilities for youth placed in the custody of OCFS by family and criminal courts. In addition,
OCFS oversees the provision of services to youth and their families, working closely with
LDSSs and county youth bureaus. OCFS also serves as the Title IV-E single state agency
responsible for the foster care assistance, adoption assistance, and KinGAP in New York
[SSL §406]

The state’s foster care program is overseen by the OCFS Division of Child Welfare and
Community Services (CWCS). Staff at the home office are responsible for:

e Supervising the activities of LDSSs and VAs [SSL §§20, 34]
e Conducting inquiries related to OCFS responsibilities [SSL §34]
e Implementing OCFS policies [SSL §§17, 20]

e Licensing, inspecting, and supervising residential facilities caring for abandoned,
abused, neglected, delinquent, and dependent children [SSL §§460-b, 460-c]

2. OCFS Regional Offices

There are six Regional Offices (RO) that provide administrative and technical support to
LDSSs and VAs in their geographic areas (Albany, Buffalo, New York City, Rochester,
Spring Valley, and Syracuse). Regional Office contact information is available on the OCFS
website at http://ocfs.ny.gov/main/regionaloffices _main.asp. Their duties include:
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a. Certification of residential facilities

OCFS RO staff are directly involved in the certification of residential care facilities. See
Chapter 9 of this guide, “Residential Care Facilities.” Staff assigned with certification
responsibilities:

e Conduct inspections
e Review and approve or deny any applications for new programs
e Forward any necessary information to OCFS home office

e Provide residential facilities technical assistance related to regulation, law, or
policies.

LDSSs and VAs are directly responsible for foster boarding home certification, approval,
and oversight, including training for foster parents. ROs offer technical assistance on an
as-needed basis by answering questions or addressing serious complaints about a
particular foster board home. For more information on the certification or approval of
foster boarding homes, refer to Chapter 7 of this guide, “Foster Family Boarding
Homes.”

b. Technical assistance for LDSSs and VAs

RO staff serve as liaisons between the home office and the LDSSs and VAs in their
areas. Each LDSS and VA is assigned a designated RO staff person, referred to as
county or agency leads. The leads offer support and technical assistance such as:

e Reviewing performance data and assisting with the continuous quality
improvement/county planning process

e Answering specific technical assistance requests from LDSSs and VAs

o Offering CONNX implementation support by providing assistance on system
functionality and how it supports practice

» lIdentifying specific training needs in the region or in a county and forwarding training
requests to the home office

e Answering questions related to federal and state laws, regulations, and policies
o Disseminating pertinent child welfare information from appropriate sources

e Addressing local questions/concerns related to adoption policy and accessing
adoption-related resources

o Review of county child welfare plans and county recruitment and retention plans

e Provide oversight and technical assistance for fatality reports and reports of abuse
and maltreatment in foster boarding homes

c. Assistance to the Justice Center

The New York State Justice Center for the Protection of People with Special Needs
(Justice Center) is charged with “supporting and protecting the health, safety, and dignity
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of all people with special needs and disabilities through advocacy of their civil rights,
prevention of mistreatment, and investigation of all allegations of abuse and neglect so
that appropriate actions are taken.”"

If there is an allegation of abuse or maltreatment of a child who has been placed in a
residential facility or institution, RO staff may be requested to provide assistance to
Justice Center staff in conducting an investigation. For more information on the Justice
Center, visit the Justice Center website at www.justicecenter.ny.gov.

d. Oversight and monitoring

Regional Offices play the lead role for OCFS in providing the oversight necessary so
statewide standards are maintained in child welfare services, including child protective
services. Periodic reviews of case practice are one means by which OCFS, the LDSS
and/or VA can identify strengths and areas in need of improvement. The LDSS or VA can
then address identified issues, with technical assistance provided by the Regional Office.

Safety and Permanency Assessment (SPA)

Safety and Permanency Assessments (SPAs) are conducted every four years, typically
in LDSSs that have a high percentage of children in foster care. The SPA is led by the
Regional Office and is conducted in partnership with CWCS home office staff and the
LDSS. The assessment includes a review of foster care case records, focusing on
compliance with state laws and regulations, as well as best practices. SPAs provide an
opportunity to review not just individual cases, but also systemic practices. The purpose
of the SPA is to inform the LDSS about areas needing improvement as well as areas of
success.

Voluntary Agency Review (VAR)

These reviews are generally conducted every three years by Regional Office staff with
staff of VAs. Regional Offices gather information from case records; onsite inspections;
and interviews with youth, families, and VA staff. As with the other reviews, the focus is
on regulatory and statutory compliance along with best practice. The purpose of the
process is to inform the VA about areas needing improvement as well as areas of
success.

All three types of reviews culminate in the development of a Practice Improvement Plan
(PIP) by the Regional Office and the LDSS or VA. The plans lay out the activities the
LDSS or VA will undertake to bring their work into alignment with any statutory,
regulatory, and/or practice issues that were identified in the review. Mapping out
program improvement activities is done collaboratively and may also incorporate input
from other partners. The stakeholders may choose to use new, emerging, or existing
strategies to address identified opportunities for improvement. PIPs help inform the work
of all agencies involved in the improvement in the safety, permanency, and well-being of
children in New York.

" New York State Justice Center for the Protection of People with Special Needs. (n.d.) “Statement of Vision, Mission,
Values and Guiding Principles.” Accessed at https://www.justicecenter.ny.gov/about/vision.
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3. Role of Local Departments of Social Services (LDSSs)

Most of the functions and responsibilities outlined in this practice guide are carried out at the
LDSS level. Some of the responsibilities related to foster care include:

Investigating complaints of child abuse and maltreatment

Removing a child from his/her home if it is deemed necessary to maintain the safety
of that child

Bringing cases of alleged child abuse and neglect before Family Court for
adjudication, when necessary, and instituting proceedings against a parent or adult,
when necessary

Offering preventive services to potentially avoid the placement of a child into foster
care

Petitioning the Family Court for custody of the child, if he/she cannot be safely cared
for in the family home

Placing a child in a foster care setting, based on the needs of the child and the least
restrictive, most homelike setting that is appropriate for the child

Returning a child to his/her family when they can provide a safe and stable home
environment

Discharging a child to other permanency resources, such as adoption, when a safe
return home is not possible [SSL §§395, 397 and 398].

4. Role of voluntary authorized agencies (VAs)

An LDSS may contract with a VA to care for children placed in foster care and their families.
Voluntary agencies can:

Operate agency foster boarding homes, group homes, supervised independent living
programs, group residences and institutions [SSL §§374-b(1) (3), SSL 374-c and
460-b; 18 NYCRR 441, 442, 447, 448, and 449]

Certify or approve foster homes [SSL §376, 18 NYCRR 443]

Provide non-residential services such as preventive services under contract with a
local district [SSL §409-a, 18 NYCRR Part 423]

If a child is placed with a VA, the VA is responsible for providing care and services to that
child while adhering to OCFS standards and requirements.
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Chapter 2
Entry into Foster Care

The majority of children are placed into
foster care as the result of an
investigation by Child Protective
Services (CPS). These placements are
necessary when CPS determines that a
child’s life or health is in imminent
danger if he/she remains in the home
[SSL §417] and it has not been possible
to place the child with a noncustodial
parent, relative, friend, or neighbor.

A child may also enter foster care in
relation to a CPS case when the Family
Court places the child in the care and
custody of the LDSS following a fact
finding that he/she is being abused or
neglected.

Practice Tip:
CPS Program Manual

If you need more information about New York’s
Child Protective Services Program and its
relationship to foster care, please refer to the Child
Protective Services Program Manual.

The purpose of that manual is to provide a
comprehensive resource that incorporates current
law, regulation, relevant guidelines, and procedures
in the area of child protective services. The online
manual includes a detailed table of contents and 15
chapters, all accessible as Portable Document
Format (PDF) files.

The child’s case record must clearly describe the steps taken to avert the need for placement

[18 NYCRR 428.6(a)(2)], including:

e Preventive services considered, offered, or provided to protect the child while at home,

or to support the parent/caretaker.

o Steps taken to identify, locate, and engage absent parents, relatives, or other family
resources as alternative caretakers, and to determine their availability, willingness, and
suitability to care for the child. Include a description of why these alternatives to

placement were either:

- Refused by the parent, relative or potential resource;

Not available;

Tried but unsuccessful, or

Not sufficient to support safety at this time.

When CPS determines that a child must be placed in foster care, the case record in CONNX will
be documented as Indicated; Case Open — CPS Required. This means that CPS has
determined that serious safety factors and/or risk issues exist in the home that require court-
ordered CPS placement, court-ordered services, and/or supervision.

Some children are placed in foster care as the result of an adjudication of being a Person in
Need of Supervision (PINS), a juvenile delinquent (JD), or a destitute child by the Family Court.
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In addition, children may come into care because their parents have surrendered guardianship
and custody. A parents or legal guardians also may sign a voluntary placement agreement
transferring care and custody of children to the LDSS. Voluntary placement may be necessary
due to circumstances such as the loss of a home or temporary incapacitation of the parent or
guardian. If does not terminate the parents’ or guardians’ rights and is solely for the purpose of
placing children in temporary foster care [SSL §384-a] with the permanency goal of
reunification.
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A. Removal of a child from the home

If CPS determines that a child must be removed from his/her home to keep him/her safe, there
are several ways this can happen: removal with consent, removal without consent, and
emergency removal. The court also can order the removal of a child from the home.

1. Removal with consent

If CPS suspects that a child is being abused or neglected, or if the child is in imminent
danger of being abused or neglected, a parent or other person legally responsible for the
child may give written consent for the child’s removal from the home.

Before removal, the consent form must be read by and explained to the child's parent(s) or
other persons legally responsible. It must be clear that they understand the terms of removal
before they sign the form. At the time of removal, the caseworker must give written notice to
the parent or other person legally responsible of their right to apply to the Family Court for
the return of the child and of their right to be represented by counsel.

The notice of parents’ rights must include the name, title, organization, address, and
telephone number of the person who is removing the child; the name, address, and
telephone number of the authorized agency to which the child is being taken, if available;
and, where possible, the telephone number of the person to be contacted regarding visits
with the child. Unless the child is returned sooner, a petition must be filed within three court
days of removal, and a hearing must be held in Family Court no later than the next day after
the petition is filed [FCA §1021].

A removal with consent is not the same as a voluntary placement under §SSL 384-a.

See Appendix 2-A, “Consent for Temporary Placement of Child in Foster Care.”

2. Court-ordered temporary removal without consent

When removal is determined to be necessary, and the parent refuses to consent to removal
of the child, the parent is unavailable, or there is not enough time to file an abuse or neglect
petition, the LDSS must file an application for pre-petition temporary removal with the Family
Court [FCA §1022(a)(i)]. When such an application is made, the LDSS must make every
reasonable effort, with due regard for any necessity for immediate protective action, to
inform the parent or other person legally responsible for the child's care of the intent to apply
for the order and the date and location of the court where the petition has been filed [FCA
§1023]. See Appendix 2-B, “Model Family Court Act Section 1023 Letter.”

The court is required to place the application on its calendar on the same day it is received
and must issue a written order no later than the next court day after the removal of the child
[FCA §§1022(a)(ii) and (vii)]. Except for good cause shown or unless the child is returned
sooner, an Article 10 petition must be filed within three court days of the issuance of the
order directing temporary removal [FCA §1022(b)].
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3. Emergency removal without consent or court order

If CPS has reasonable cause to believe that there is an imminent danger to the child’s life or
health, and there is not enough time to apply for a temporary removal order, the worker may
take protective custody of the child without the consent of the parent or person legally
responsible for the child’s care and without a court order [FCA §1024].

Emergency removal of a child without a court order should only be used in the most urgent
circumstances of grave danger to the life or health of the child. An emergency removal
should only be used when a child is in imminent danger and there is not enough time to apply
for a court order pursuant to FCA §1022, such as on a weekend or evening when the court is
not open or when it is too late in the day to prepare and file an application with the court."

When an emergency removal is necessary, CPS must bring the child immediately to a place
approved for such purpose by the LDSS. Every reasonable effort must be made to
communicate the child’s whereabouts to the parent or other person legally responsible for
the child.

If the child was removed via an emergency removal, and CPS later determines that there is
no imminent danger to the child, the child should be returned to the home, unless the case
involves abuse [FCA §1026]. However, if CPS determines there is imminent danger to the
child, only the court may determine that the child should be returned. If the case involves
abuse but CPS determines that there is no imminent danger, CPS may recommend to the
court that the child be returned home, but again only the court may determine that the child
should be returned [FCA §1026(a)].

If the child is not returned, CPS must file the petition the next court date after the child was
removed or immediately petition the court for an extension of the time period to file a
petition. This extension may be granted only upon good cause shown and may be for no
more than three court days from the date of the initial removal. A hearing must be held no
later than the next court date after the petition is filed [FCA §1026(c)].

a. Removal hearing

Whenever a child is removed from the home without a court order, the Family Court
must hold a hearing no later than the next day after the filing of an abuse or neglect
petition to determine whether the child requires protection. The hearing, which is
sometimes called a 1027 hearing (because it is held under Section 1027 of the FCA),
must include consideration of whether the child should be returned to the parent or other
person legally responsible pending a final order of disposition on the matter in the
petition. The hearing must continue on successive days until a decision is made [FCA
§1027(a)(i)].

At the hearing, it is the CPS’s burden to show that the life or health of the child would be
in imminent risk if left with the parent. If imminent risk is not proven, the child is returned
to the parent pending a dispositional judgment or further order of the court. The rules of
evidence for this type of hearing are different in some respects than the rules for other

T OCFS “Summary of New York State Court of Appeals Decision, Nicholson, et al. v. Scopetta, et al.”
(04-OCFS-LCM-22).
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types of court proceedings. The evidence must be material and relevant, and hearsay is
permitted in some circumstances [FCA §1046].
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B. Other court-ordered placements

The Family Court may also order that a child be placed in foster care as the result of
proceedings under Article 3 (Juvenile Delinquency), Article 7 (Persons in Need of Supervision),
or Article 10-C (Destitute Children) of the Family Court Act.

1. Juvenile Delinquent (JD)

A juvenile delinquent is defined as a child who is at least 7 years old but younger than 16,
who has committed an act that would be a crime if he/she were an adult [FCA §301.2(1)].
The JD petition is filed by a presentment agency, which is either the corporation counsel for
New York City, a county attorney, or a district attorney [FCA §254, 254-a].

If the youth has been adjudicated to be a JD the court has the option to place the child into
custody of OCFS or an LDSS. If the respondent committed a felony, the initial placement
may not exceed 18 months. If the respondent committed a misdemeanor, the initial
placement may not exceed 12 months. Under certain conditions, the respondent may
receive credit or time spent in detention.

For more detailed information, see Chapter 3 of this guide, “Foster Care Proceedings in
Family Court,” Section D.

2. Person in Need of Supervision (PINS)

A Person in Need of Supervision (PINS) is defined in the Family Court Act [FCA §712(a)] as
a person less than 18 years old who requires supervision by the court.

PINS petitions may be filed by law enforcement, the person legally responsible for the child,
a person who has been injured by the child, a school, or an authorized agency. A PINS
petition may filed as a substitute for a JD petition [FCA §733].

When a person is adjudicated to be a PINS, the judge may place the youth in the custody of
the LDSS for up to 12 months, with a one-year extension if approved by the court [FCA
§756, 756-al. If there is a case already open for the child or his/her family, the PINS
adjudication would be added in the Progress Notes of the child’s case record and a revised
Family Assessment Service Plan (FASP) must be completed [18 NYCRR 428.7(b)]. If there
is not an open case, the caseworker must open a case record in CONNX.

For more detailed information, see Chapter 3 of this guide, “Foster Care Proceedings in
Family Court,” Section D.

3. Destitute child

A destitute child is defined as a child under the age of 18 who is in a state of want or
suffering due to a lack of sufficient food, clothing, shelter, or medical or surgical care. The
child does not fit the description of an “abused” or “neglected” child, as defined by Section
1012 of the Family Court Act, but Is without any parent, caretaker, or guardian, to sufficiently
care for him/her [FCA §1092(b) and (c)].

" This age will increase to 17 years on Oct. 1, 2018 and to 18 years on Oct. 1, 2019.
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Under Social Services Law, destitute children may also be:
e A child under the age of 18 who is a runaway or homeless

e A person who is a former foster care youth under the age of 21 who was previously
in foster care, was discharged from foster care due to a failure to consent to the
continuation in placement, and who has returned to foster care [SSL §371(3)]

o Other examples of destitute children include:
e Orphans
e Children whose parents, guardians, or custodians cannot be located

e Children whose parents or guardians are suffering from mental incapacity or are in a
coma, and no other adult is able or willing to execute a voluntary placement
agreement

Placement procedures and guidelines for destitute children are basically the same as for
children placed through Article 10 proceedings.? See Chapter 3, “Foster Care Proceedings
in Family Court.”

“ Practice Tip: Family Services Intake Stage

Every child welfare case begins at the Family Services Intake Stage (FSI) in the CONNX system.
An FSI can be created by:

e A CPS worker conducting an investigation of a CPS report

e An LDSS or VA worker when a child’s placement is not the result of a CPS investigation (a
“non-CPS” case).

To create a new FSI, select the “Record FSI” command and the “Intake Source” window appears.
This is where you will record source information for the FSI. When the birth parent or legal guardian
has voluntarily placed the child in foster care, select “Self’ as the source of referral. The information
entered here carries over to the Person List window and becomes the case name.

The Case Initiation Date (CID) is created by the system, based on the information entered at the
FSI stage. The CID determines the due dates of all Family Assessment and Service Plans (FASPs)
that may be filed in connection with the case. If “Date LDSS Received Application Signed by
Parent/Client” is selected, the date of the application will appear as the CID when the case
progresses to the Family Services Stage (FSS).

Source: “Getting to Know the Transformed Family Services Intake (FSI) State in CONNECTIONS,” Build Job
Aid, Jan. 1, 2015.

2 OCFS “Destitute Child Placement Procedures and Guidelines” (12-OCFS-ADM-08)
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C. Determining eligibility for federal funding

When a child enters foster care, it is necessary for caseworkers to determine whether the child
and his/her family are eligible for federal funding. New York State receives reimbursement from
the federal government for a portion of the cost of providing foster care to eligible children and
families.

Why is this important? Many of the standards and requirements for managing foster care cases
are based in federal law (see Chapter 1, Appendix 1-B of this guide). Adherence to these
standards enhances safety and promotes permanency for children, and also is necessary for
states to receive federal funding. The fiscal consequences of not complying with federal
eligibility requirements can be significant to the local district and the community. When federal
reimbursement is lost, the financial burden shifts entirely to the state and locality.

Two major federal funding streams are available to LDSSs and VAs that provide foster care.

o Title IV-E of the Social Security Act [42 U.S.C. §§670-679c] provides for federal
reimbursement for a portion of the maintenance and administrative costs of foster care
for children who meet specified federal eligibility requirements.

e Temporary Assistance for Needy Families (TANF) and Emergency Assistance to
Families (EAF) funding applies to all child welfare services (except adoption), so LDSSs
are required to determine TANF-EAF eligibility in all cases that have been opened in
CONNX.

Caseworkers who have been assigned responsibility for eligibility determinations must perform
Title IV-E and TANF-EAF eligibility determinations in all foster care cases at the time the cases
are opened. A foster child eligibility checklist [LDSS-4809] must be completed for each child
entering care. A documentation file template available on the OCFS website provides a list of
the documents and authorizations that must be collected. A case that is not eligible for funding
under Title IV-E may be eligible under TANF-EAF.

For additional information about federal funding programs, see Chapter 15 of this guide, “Foster
Care Eligibility and Financing.”
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Chapter 3
Foster Care Proceedings in Family Court

A child’s placement in foster care usually must be approved and authorized by the Family Court.
The highest number of placements are made under the provisions of Article 10 of the FCA in
relation to abused or neglected children.

The court continues to be involved throughout the time the child is in foster care through a
series of permanency hearings. The court’s involvement ends when the child’s permanency
goal has been achieved through a return home, adoption, a planned permanency living
arrangement with a permanency resource (APPLA), or other arrangement acceptable to the
court or the youth reaches the age of 21.
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A. Overview

In New York State, the Family Court hears matters
involving children and families, as defined by state
law. It also has the authority to order services under
certain conditions and to monitor cases to see that
the interventions and services provided to the family
are as beneficial and effective as possible. Each
case in Family Court is given a number, referred to
as a “docket number.”

There is at least one judge in each county of the
state who hears such matters. In general, the more
populated a county, the more Family Court judges
there are, including more than a dozen Family Court
judges in each of the five boroughs of New York
City. Family Court judges may be elected or
appointed, depending upon the county government
structure.

There may be other courts within some Family
Courts, including:

e Family Treatment Court or Drug Treatment Court
o Integrated Domestic Violence Court (IDV)

¢ Youth Court

1. Family Court officials

The judge is in charge of the courtroom. Judges
listen to withesses, examine evidence, and
decide any legal questions that arise during the
proceedings. After this information is presented,
they determine the outcome of cases and issue
any necessary orders.

The court referee is an attorney who is assigned
to hear, decide and issue orders in certain types
of cases.

The judicial hearing officer (JHO) is a former or
retired judge who is assigned to hear contested
paternity proceedings, custody and visitation
proceedings, and family offense matters in the
Family Court. JHOs may also be assigned
adoptions, permanency hearings, and foster
care review cases.

Practice Tip:

e N Who’s who in a Faml/y
n Court case?

Petitioner: The agency or other person
who has filed a petition asking the
court for relief.

Respondent: The person against
whom the petition is filed. In an Article
10 abuse or neglect proceeding, it is
the parent, guardian or other person
legally responsible for the child. In an
Article 3 JD or Article 7 PINS
proceeding, it is the child.

Interested Party Intervenor: A person
other than the respondent or petitioner,
usually a relative or noncustodial
parent, who has an interest in the
case. This person may appear in court
proceedings, for the purpose of
seeking temporary or permanent
custody of the child.

Person Legally Responsible for the
Child’s Care: A custodian, guardian, or
any other person responsible for the
child’s care at the relevant time (other
than a parent). A custodian can be any
person who continually or at regular
intervals can be found in the same
household as the child, and whose
conduct causes or contributes to the
abuse or neglect of the child.

Legal Counsel: An attorney
representing any of the parties in the
case. If a respondent is indigent, the
court may appoint legal counsel to
represent him/her. Counsel for the
child is called the Attorney for the
Child.

Source: A Guide to the New York State
Family Court
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The court attorney is a lawyer who assists the judge with legal research, drafting decisions,
and reviewing orders.

The court clerk supervises non-judicial personnel, prepares court orders, schedules cases,
and ensures the availability of interpreters, among other responsibilities.

A court officer is a uniformed guard who maintains order in the courtroom and public areas
of the courthouse.'

Interpreters are provided so that all individuals in Family Court can understand the
proceedings. In New York City, as well as in other counties with large Spanish-speaking
populations, Spanish language interpreters are usually available in the courthouse.
Interpreters may also be available by phone. If an interpreter is not available, the judge may
adjourn the case until one is found.

All proceedings in Family Court are recorded. Parties to the court proceedings may request
a transcript of the recording but must pay for it. If the proceeding is not recorded, the
proceedings may be documented by a court reporter, who will create a verbatim record of
the proceedings.

2. Parties who may attend foster care proceedings

Certain individuals and organizations have a right to receive notice of and/or to attend
Family Court hearings in regard to their case and to be represented by an attorney. In cases
of children in foster care, the parties are the agency with custody of the child, the parent(s)
of the child if their parental rights have not been surrendered or terminated, the foster
parents, and the child. For notification requirements for permanency hearings, see Section
C.4 of this chapter.

a. LDSS with custody of the child

The LDSS is represented by an attorney in cases involving child abuse or neglect, foster
care, termination of parental rights, and persons in need of supervision (PINS). In New
York City, the attorney is typically an assistant corporation counsel employed by the
Administration for Children’s Services (ACS).?

A caseworker, working with a supervisor and LDSS attorney, is often responsible for
filing petitions, bringing case records to court, testifying at hearings, and making
recommendations about future actions concerning the child.

b. Birth/adoptive parent(s)

The child’s birth or adoptive parent(s) are a party to the proceeding, unless the parental
rights of the parent have been terminated or voluntarily surrendered. New York State law
guarantees individuals living within the state the right to counsel in Family Court matters
involving family offense, child abuse and neglect, custody of their children and
termination of parental rights. In the Family Court, if a person is entitled to representation

" The Fund for Modern Courts (2005). A Guide to the New York State Family Court, Section 3, p. 8
2 Ibid.
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under state law and cannot afford an attorney, the court can appoint one [FCA §262].
Attorneys appointed through this plan are frequently referred to as 18(b) attorneys (the
law authorizing their assignment is found in Article 18(b) of New York State’s County
Law). These attorneys are reimbursed for their services by the state through their local
counties.

c. Non-respondent parent/relatives/other suitable persons

In any Article 10 proceeding, service of the summons and petition must be made by
LDSS upon the non-respondent parent [FCA §1035]. In any Article 10 proceeding where
the court determines that a child must be removed from the child’s home, the LDSS
must provide written notice of an upcoming Article 10 proceeding to all non-respondent
parents, any relatives of the child, including all of the child’s grandparents, all relatives or
suitable persons identified by any respondent parent or any non-respondent parent and
any relative identified by a child over the age of five as a relative who plays or has
played a significant role in the child’s life [FCA §1017]. The notices, at minimum, must
inform the non-respondent parents of the opportunity to seek temporary release of the
child under Article 10 or custody under Article 6.3

d. Foster parents

Current foster parents have a right to attend permanency hearings. Former foster
parents who cared for a child for a continuous 12-month period also have a right to
attend permanency hearings unless the court, on motion of any party or on its own
motion, dispenses with notice of the permanency hearing on the basis that such notice
would not be in the child's best interests [FCA §1089(b)]. Current foster parents, pre-

0 Practice Tip: Working with your agency’s attorney

As a caseworker, your goals and those of the attorney assigned to the case should be the
same: the safety, permanency, and well-being of the children involved.

You and the attorney will, however, be approaching the case from different perspectives.
You are most familiar with the family’s situation and have been closely involved in
developing plans with the family, including a permanency plan for the child. The attorney is
well-versed in the laws that relate to foster care, the rules and procedures of the court, and
in how to present the case to the Family Court judge.

Prior to the date for a court proceeding, meet with the attorney to review the case. If you are
not sure who the attorney is, or how to schedule this preparatory meeting, consult with your
supervisor. Review the case material carefully and organize written materials in advance of
the meeting. One of the responsibilities of the attorney is to help you prepare for the court
hearing, including how to present case information and how to testify.

Source: A Guide to the New York State Family Court

3 OCFS “Changes to the Family Court Act Regarding Child Protective and Permanency Hearings, Including Changes
Affecting the Rights of Non-Respondent Parents” (17-OCFS-ADM-02)
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adoptive parents and relatives providing care to the child, such former foster parents
(unless the court dispenses with such notice) must be given written notice about the
permanency hearing so that they may have an opportunity to be heard in court. The right
to notice and to be heard does not bestow the status of a party to the proceeding upon
the former foster parent. Current foster parents will be given a copy of the permanency
hearing report that will be filed with the court; former foster parents will not. If the foster
parents do not appear at the hearing, they waive their right to be heard. See Section C
of this chapter.

Foster parents who have cared for a foster child for more than 12 continuous months are
permitted as a matter of right, as an interested party to intervene in any court proceeding
involving the custody of the foster child [SSL §383(3)].

e. The child and the attorney for the child

Children appearing in Family Court have the right to counsel in neglect and abuse,
termination of parental rights, persons in need of supervision, juvenile delinquency,
destitute child and voluntary placement/surrender proceedings [FCA §249]. A lawyer
assigned to represent a child in these cases is known as the attorney for the child.

Prior to 2007, the attorneys for the child were called “law guardians” and their role was to
“represent the right and interests of the child.” The court administrative rules were
changed in 2007, redefining their title and responsibilities. Today, an attorney for the
child is subject to the ethical requirements applicable to all lawyers, must “zealously
defend the child” where the child is the respondent (JD and PINS), and “zealously
advocate the child's position” in other types of proceedings when the child is the subject
[Rules of the Chief Judge §7.2].

The attorney for the child must:

o Consult with and advise the child to the extent and in a manner consistent with the
child's capacities and have a thorough knowledge of the child's circumstances

o Be directed by the wishes of the child, if the child is capable of knowing, voluntary,
and considered judgment, even if the attorney for the child believes that what the
child wants is not in his/her best interests. The attorney should explain fully the
options available to the child, and may recommend to the child a course of action
that in the attorney's view would best promote the child's interests.

e Advocate a position that is contrary to the child’s wishes, when the attorney for the
child is convinced that the child lacks the capacity for knowing, voluntary, and
considered judgment; or that following the child's wishes is likely to result in a
substantial risk of imminent, serious harm to the child. In these circumstances, the
attorney for the child must inform the court of the child's articulated wishes if the child
wants the attorney to do so, notwithstanding the attorney's position [Rules of the
Chief Judge §7.2(d)].
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6 Practice Tip: Court Appointed Special Advocates

In New York State, 29 counties have Court Appointed Special Advocate (CASA) programs.
CASA volunteers are recruited and trained by local program, and then appointed to child
welfare cases by the Family Court so that the volunteers can advocate for the best interests
of specific children. At the request of the Family Court, CASA volunteers submit written
reports to the Court and may attend court hearings, but they are not a party to the
proceedings.

For more information about CASA in New York State, see http://www.casanys.org.
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B. Article 10 proceedings

When it appears that a child under 18 years of age has been abused or neglected, or is in
danger of being abused or neglected, CPS may file a petition asking the Family Court to assist
in protecting the child. This is called an Article 10 proceeding, referring to the article number in
the Family Court Act that governs child abuse and neglect proceedings

A child protective proceeding is "...designed to establish procedures to help protect children
from injury or mistreatment and to help safeguard their physical, mental and emotional well-
being. It is designed to provide a due process of law for determining when the state, through its
Family Court, may intervene against the wishes of a parent on behalf of a child so that his
needs are properly met” [FCA §1011].

1. Fact-finding hearing

Child Protective Services (CPS) must prove the allegations of abuse or neglect stated in the
Article 10 petition at a fact-finding hearing before a Family Court judge. Only evidence that is
material, relevant, and competent may be admitted at a fact-finding hearing [FCA §1046(b)].
A determination that the child has been abused or neglected must be based on a
“preponderance of evidence.” If it is proven by clear and convincing evidence that the child
has been the victim of severe abuse, the finding may be used for a court determination in a
subsequent proceeding to terminate parental rights on the ground of severe abuse. [SSL
§384-b(8)(d)]

At the fact-finding hearing, CPS may present hospital and agency records, photographs,
and other evidence of neglect or abuse, and may produce witnesses. If appropriate, the
child may be called as a witness. Sometimes young children may be seen by the judge in
"chambers" (the judge's office) instead of in the courtroom. The respondents have the right
to cross-examine the witnesses and challenge the evidence produced in court, and to
present their own witnesses and evidence.'

2. Dispositional hearing

If the court determines that abuse or neglect has occurred, it will schedule a dispositional
hearing to determine how the case should be resolved [FCA §1045]. The hearing is held
before a judge, who must determine what is in the best interests of the child. The standards
of evidence and burden of proof are similar to those at a fact-finding hearing.

CPS has an obligation to make reasonable efforts to prevent or eliminate the need for
removal. The Family Court must determine that such efforts have been made before
approving a foster care placement. Caseworkers may be asked by the Court for information
and recommendations concerning the child, the family, and probable and/or desirable
placement options. At the conclusion of the hearing, the Court will enter one or more of the
following types of orders of disposition:

" New York Unified Court System, “Child Protective Proceedings,” accessed at
https://www.nycourts.gov/courts/nyc/family/fags abusedchildren.shtml
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e Suspend judgment

o Release the child to the custody of the non-respondent parent, legal custodian, or
legal guardian who are not respondents to the proceeding

e Place the child in foster care

o Place the child into the direct legal custody of a relative or other suitable person
under Article 10

e Grant custody or guardianship of the child to a respondent parent, relative or other
suitable person

e Make an order of protection

o Release the child to the respondent(s) and place the respondent(s) under
supervision

Each of the above orders, other than orders of protection, also may direct the local CPS to
make progress reports to the court, the respondent(s), and the attorney for the child on the
implementation of the order.

When a court temporarily releases or temporarily places a child with a non-respondent
parent, a relative, or suitable person, the court may require the LDSS to begin an
investigation of such person’s home within 24 hours. The LDSS must report the results of
the investigation to the court and the parties, including the attorney for the child. If the LDSS
finds the home to be inadequate for the temporary release or placement, its report must
include the reasons for that finding.

When the court places the child in care outside of his/her home, the dispositional order must
state that continuation in the child’s home would be contrary to the best interests of the child
and, that reasonable efforts were made to prevent or eliminate the need for removal of the
child from the home. This also applies if the child was removed from the home prior to the
dispositional hearing [FCA §1052]. A determination that no efforts were reasonable is
appropriate in emergency health and safety situations, where continuation in the home
presents an immediate danger to the life or health of the child.

The Family Court has continuing jurisdiction over an Article 10 case where the child is
placed into foster care until the child is discharged from placement by the court, or until all
orders regarding supervision, protection, or services have expired. Foster care placement
continues until further orders of the court are issued discharging the child from foster care
and until all orders of supervision, protection and services have expired [FCA §1088].
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C. Permanency hearings

Federal and state law require that the Family Courts conduct permanency hearings to review
the foster care status of a child and to consult with each child in an age-appropriate manner.
State law requires that permanency hearings be held for children in foster care who have been:

e Placed as abused or neglected children [FCA §§1022, 1027 and 1052]
e Placed through a voluntary placement agreement [SSL §384-A].
e Surrendered for adoption [SSL §§383-c and 384]

e Surrendered for adoption [SSL §383-c] and have been determined by a court to be
completely legally free for adoption, whether in foster care pursuant to FCA Article 3
(juvenile delinquent), Article 7 (PINS), Article 10 (abused/neglected), or by voluntary
surrender

o Placed by the court directly with a relative or other suitable person as an outcome of an
Article 10 proceeding [FCA §§1017 and 1055].

o Placed after being determined by the court to be destitute [FCA §1095]

This requirement does not apply to permanency hearings for persons in need of supervision
(PINS) and juvenile delinquents (JD) in foster care who are not completely freed for adoption.

While the law does not refer specifically to children who have been placed in foster care as
unaccompanied refugee minors, it is OCFS policy that permanency hearings be held for these
children to comply with federal requirements that New York afford procedural safeguards to all
categories of foster children.

Unless a service plan review will occur within 60 days before each permanency hearing, the
caseworker is required to conduct a case consultation with persons otherwise involved in a
service plan review to gather information so he or she can complete a timely permanency
hearing report. Often this consultation will be a group meeting of all those whose input is
necessary, but it may be an individual meeting [18 NYCRR 428.9(b)].

1. Permanency hearing dates

Each permanency hearing has a “date certain,” or a specific day set by the court when a
permanency hearing will be held. The date certain for the initial permanency hearing is the
first removal hearing, or the hearing to approve a voluntary placement agreement or
surrender. The date for each subsequent permanency hearing is set at the completion of the
previous permanency hearing [FCA §1089(a)].

e The initial permanency hearing for a child placed involuntarily (abuse/
neglect/destitute) or voluntarily must be held within eight months of removal. The
hearing, which must be completed within 30 days of the day the hearing begins, is
held to determine whether the placement should continue and whether the child’'s

" New York Unified Court System, “Child Protective Proceedings,” accessed at
https://www.nycourts.gov/courts/nyc/family/fags abusedchildren.shtml
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permanency plan is still appropriate. The next permanency hearing must be held
within six months from the completion of the previous permanency hearing (and
every six months thereafter) if the child remains in foster care. The court may
designate an earlier date certain for the permanency hearing.

o For non-freed children placed in foster care as PINS or JDs, the permanency hearing
must be held within 12 months of the commencement of placement into foster care
and every 12 months thereafter [FCA §§355.5 and 756-a].

e When a child is freed for adoption at a court hearing, the date certain for the freed
child’s initial permanency hearing must be within 30 days of the freeing, unless it is
held immediately after the hearing at which the child was freed, provided notice was
given to all parties. Subsequent permanency hearings are held every 6 months.

0 Practice Tip: Creating a PHR in CONNECTIONS

You can generate a PHR from the Permanency window in CONNECTIONS. There are three types
of PHRs available in the system:

e Individual child (PH-1)
e Multiple children in the same case who are not completely legally freed (PH-2)
¢ Individual child who is completely legally freed for adoption (PH-3)

Remember that no address information for any of the participants in a permanency hearing
(including the child’s address and school location) should be included in the PHR. Confidential HIV-
related information may be included only if all persons receiving the report are authorized to have
access to it.

You can select either “pre-fill” or “no pre-fill” for the PHR. Selecting “pre-fill” will produce a
document that includes information from the Family Services Stage, including the most recent
FASP, Plan Amendments, Removal Updates, and Health and Education modules). If the “pre-fill”
option is selected, it is essential to review the information for appropriateness and accuracy.
Correct any inaccurate information in the PHR, and also locate and correct the underlying
inaccurate information in the Family Services Stage.

The report must be kept in draft form until all required reviews have taken place. Once the report is
marked as final, it can no longer be edited. It can then be printed and filed with the court. ACS and
contract agency staff must upload PHRs to the Legal Tracking System (LTS).

Source: OCFS Family Assessment and Service Plan (FASP) Guide for Caseworkers, p. 8-27

2. Permanency Hearing Report (PHR)

State law requires that no later than 14 days before each permanency hearing, the LDSS
must file a Permanency Hearing Report (PHR) with the court [FCA §1089(c)]. The contents
of the permanency hearing report must include up-to-date, accurate information regarding:

1. The child’s current permanency planning goal (PPG) and the anticipated date for
meeting the goal. The goal may be:
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e Return to the parent or parents;

o Placement for adoption with the local social services official filing a petition for
termination of parental rights;

o Referral for legal guardianship;
e Permanent placement with a fit and willing relative; or

e Placement in another planned permanent living arrangement that includes a
significant connection to an adult who is willing to be a permanency resource for
the child if the child is age 16 or older.

2. A description of intensive, ongoing efforts to return the child home or secure a
placement for the child with a fit and willing relative, a legal guardian, or an adoptive
parent. These efforts may utilize search technology, including social media, to find
biological family members.

3. Steps being taken to monitor that a) the child’s foster family home or child care
facility is following the reasonable and prudent parenting standard; b) the child has
regular, ongoing opportunities to engage in age or developmentally appropriate
activities; and c) the compelling reasons for determining that it continues to not be in
the child’s best interest to be returned home, placed for adoption, placed with a legal
guardian, or placed with a fit and willing relative.

4. The health, well-being, and status of the child since the last hearing, including:

e A description of the child’s health and well-being
e Information regarding the child’s current placement

e An update on the educational and other progress the child has made since the
last hearing, including steps taken to enable prompt delivery of appropriate
educational and vocational services to the child. See Chapter 11 of this guide for
information about educational services for children in foster care.

5. A description of the visitation plan or plans, describing the persons with whom the
child visits, including siblings, and the frequency, duration, and quality of the visits.

6. If the child is age 14 or older, a description of the services and assistance that are
being provided to enable the child to learn independent living skills.

7. A description of other services being provided to the child.

8. The status of the parent, including services that have been offered to the parent, the
steps the parent has taken to use the services, any barriers encountered in the
delivery of services, and the progress the parent has made toward reunification, and
any other steps the parent has taken to comply with and achieve the permanency
plan.

9. A description of the reasonable efforts to achieve the child’s permanency goal that
have been taken since the last permanency hearing (see next section).

10. In the case of a child freed for adoption:
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o A description of services and assistance that will be provided to the child and the
prospective adoptive parent to expedite the adoption of the child

e Information regarding the child's eligibility for adoption subsidy, and

o If the child is over age 14 and has voluntarily withheld his or her consent to an
adoption, the facts, circumstances, and reasons for the child's decision

11. Any recommendations regarding whether the child’s current permanency goal should
be continued or modified, whether the child’s placement should be extended, and
whether the visitation plan should be modified.

12. Anticipated changes in the child’s current placement, a discharge, or trial discharge
before the next permanency hearing and a description of steps that will be taken to
continue to deliver services to the child.

13. If a child is placed out-of-state, whether this continues to be appropriate, necessary,
and in the best interests of the child.

3. Reasonable efforts

In the Permanency Hearing Report, the LDSS or VA must describe reasonable efforts to
achieve the child's permanency plan that have been taken by the LDSS or VA since the last
permanency hearing.

1. Unless the child has been freed for adoption or there has been a determination by a
court that such efforts are not required, the reasonable efforts that have been made
by the LDSS or VA to eliminate the need for placement of the child and to enable the
child to safely return home, including a description of any services that have been
provided;

2. Where the permanency plan is adoption, guardianship, placement with a fit and
willing relative, or another planned permanent living arrangement other than return to
parent, the reasonable efforts that have been made by the LDSS or VA to make and
finalize such alternate permanent placement, including a description of any services
that have been provided and a description of the consideration of appropriate in-state
and out-of-state placements;

3. Where return home of the child is not likely, the reasonable efforts that have been
made by the LDSS or VA to evaluate and plan for another permanent plan, including
consideration of appropriate in-state and out-of-state placements, and any steps
taken to further a permanent plan other than return to the child's parent; or

4. Where a child has been freed for adoption, a description of the reasonable efforts
that will be taken to facilitate the adoption of the child.

Under some circumstances, the Family Court can make a finding that reasonable efforts are
not required. This option is narrowly limited to three categories [FCA §1039-b(b)(1)-(6)]:

Aggravated circumstances: The parent has subjected a child to severe and repeated
abuse or the parent has abused a child within five years of the child’s return from a previous
foster care placement as a neglected child; has refused and has failed completely over a
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period of at least 6 months from the date of removal to engage in offered services that
would allow the child to return home with the parent stating in court of such refusal and
unwillingness; or has abandoned a child who is five days old or younger, with the intent of
giving up parental rights to the child [FCA §1012(j)].

Criminal convictions: This category involves cases where the parent has been criminally
convicted of serious violent felony crimes against a child for whom he/she was legally
responsible, or against the parent’s own child. The crimes include murder or voluntary
manslaughter in the first or second degree and attempting, soliciting, conspiring or
facilitating the murder or manslaughter of the child. Also included are parental convictions
for assault in the first or second degree or the crime of aggravated assault upon a person
under 11 years of age where the child sustained serious physical injury.

Prior involuntary termination of parental rights to a sibling: This category involves
cases where the parental rights of the parent have been involuntarily terminated in the past
regarding a sibling or half sibling of the child currently in foster care.

If the court rules that reasonable efforts are not required due to one of the circumstances
above, a permanency hearing will be held within 30 days to determine the appropriateness
of the agency’s permanency plan for the child. The agency must then take steps to finalize
the permanency plan, including filing a petition for termination of parental rights, if
appropriate.?

4. Permanency hearing notices

The caseworker must mail the notice of the Permanency Hearing and the Permanency
Hearing Report to the following parties no later than 14 days before the date certain for the
permanency hearing [FCA §1089(b)(1) &(2)]:

e The child's parent, including any non-respondent parent, unless the parental rights of
the parent have been terminated or surrendered

e The parent(s) or other persons legally responsible for the child's care at the most
recent address or addresses known to the LDSS or VA

o The foster parent in whose home the child currently resides, if applicable

e The agency supervising the care of the child on behalf of the LDSS with whom the
child was placed

e The attorney for the respondent parent
e The attorney for the child
e Any pre-adoptive parent

e Any relative providing care for the child

2 OCFS. (2010). Adoption Services Guide for Caseworkers, Chapter 3.
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Only the Notice of the Permanency Hearing must be sent by mail no later than 14 days
before the hearing to the following:

e The child, if age 10 or older [FCA §1089(b)(1-a)]

o A former foster parent in whose home the child previously had resided for a
continuous period of 12 months in foster care, if any, unless the court dispenses with
such notice on the basis that it would not be in the child's best interests [FCA
§1089(b)(2)]

5. Participation by children in permanency hearings

State law outlines specific requirements for agencies regarding the notification and
participation of a child in foster care in his/her permanency hearings. The law also lists
specific steps that the attorney for the child and the court must take prior to and during the
permanency hearing [FCA §1090-a(b) to (d)].?

a. Children younger than 10 years of age:

A child who is younger than 10 years of age may participate in his or her permanency
hearing. If a child chooses to participate in his or her permanency hearing, the attorney
for the child is not required to make a motion to allow such participation. The court has
the discretion to determine the manner and extent to which a particular child may
participate in his or her permanency hearing based on his or her best interests [FCA
§1090-a(a)(3)].

b. Children 10-13 years of age

A child who wants to participate in his/her permanency hearing may choose the manner
in which he/she will participate. This may be participation in person, by telephone or
available electronic means, or the issuance of a written statement to the court. The court
may, on its own motion or upon motion of the LDSS, limit the participation of a child 10-
13 years of age in his/her permanency hearing or limit the child’s in-person participation
upon a finding that this would be in the best interests of the child.

When making this determination, the court must consider the child’s assertion of his or
her right to participate and may consider factors including, but not limited to:

e The impact that contact with the other persons who may attend the permanency
hearing would have on the child;

e The nature of the content anticipated to be discussed at the permanency hearing;

o Whether attending the permanency hearing would cause emotional detriment to the
child; and

e The child’s age and maturity/developmental level.

3 OCFS “Permanency Hearing Notice and Participation Requirements” (16-0CFS-ADM-08)
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” Practice Tip: Helping children participate in permanency hearings

Including children in their permanency hearings can empower them by allowing them to have a
voice in the decisions being made about and for them. Their involvement may provide the court
with vital information to help the court understand the children’s view about a variety of issues
that directly affect their lives. Ultimately, this may help achieve better and timely outcomes for
children and families.

In order for their experience to be positive, children need to be adequately prepared for their
participation in permanency hearings. They must be given information on their rights and
responsibilities and know what to expect during the hearings. They must be debriefed after
their hearings by the attorney for the child and/or their caseworker. The Permanent Judicial
Commission on Justice for Children has produced a publication, Tools for Engaqging Children in
Their Court Proceedings, that highlights the developmental stages of school-age children
(ages 5 to 20 years) and provides a series of age-appropriate questions and tips that are
relevant to appearing in court and participating in permanency hearings.

Source: “Permanency Hearing Notice and Participation Requirements” (16-0CFS-ADM-08)

If the court determines that limiting the child’s in-person participation is in his/her best
interests, the court must make alternative methods of participation available, which may
include:

e Splitting the permanency hearing into two parts

e Allowing the child to participate in the permanency hearing by telephone or other
available electronic means

e The issuance of a written statement from the child to the court [FCA 1090-a(b) and (c)]

c. Children 14 years of age and older

The child must be permitted to participate in person in all or any portion of his or her
permanency hearing in which he or she chooses to participate. The child may choose
the manner in which he or she will participate, which may include participation in person,
by telephone or available electronic means, or the issuance of a written statement to the
court. [FCA §1090-a(b) and (c)]

For children who are age 14 or who will, before the next permanency hearing, reach the
age of 14, the court must determine at the permanency hearing, and include in its order,
that the permanency plan developed for the child and any revisions to it were developed
in consultation with the child and, at the option of the child, up to two individuals selected
by the child who are not a foster parent of, or the case worker, case planner or case
manager for, the child [FCA §1089(d)(2)(vii)(G)]. Itis important to note that this
requirement is in regards to the service plan review or case consultation held to prepare
for a permanency hearing and not the permanency hearing itself. For more information,
see Chapter 6 of this guide, “Permanency Placement Options.”
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During the permanency hearing, the Court must include an age-appropriate consultation
with the child. If the child is age 16 or older, and the requested permanency plan for the
child is placement in another planned permanent living arrangement with a permanency
resource (APPLA), the court must ask the child about the desired permanency outcome
for the child [FCA §1089(d)].

6. Permanency Hearing Order

At the conclusion of each permanency hearing, the court must determine and issue its
findings, and enter a permanency hearing order in writing. Findings are based on the proof
introduced at the hearing, including age-appropriate consultation with the child and in
accordance with the best interests and safety of the child; this includes whether the child
would be at risk of abuse or neglect if returned to the parent or other person legally
responsible [FCA §1089(d)].

A copy of the court order, which includes the date certain for the next permanency hearing
and the permanency hearing report as approved, adjusted, or modified by the court, must be
given to the parent or other person legally responsible for the child [FCA §1089(e)].

In reviewing the foster care status of the child, the court must consider, among other things,
whether placement should be terminated and the child returned home and, if not, whether
the permanency goal should be approved or modified. It also must determine whether
reasonable efforts have been made to finalize the child’s permanency plan [FCA §1089(d)].

The court will enter one of the following orders of disposition:

1. That the placement of the child be terminated and the child be returned to the parent
or other person legally responsible for the child’s care with such further orders as the
court deems appropriate.

2. That the child not be returned to the parent or other person legally responsible for the
child’s care.

If the placement of the child is not terminated, the judge must determine whether the
permanency goal for the child should be approved or modified, and the anticipated date for
achieving the goal. See Appendix 3-A for detailed information related to permanency
hearing orders [FCA §1089(d)(2)(i)].

Where a child freed for adoption has not been placed for adoption and the court had ordered
the child be placed or directed the provision of services or assistance, the court may, in the
best interests of the child, enter an order committing guardianship and custody of the child
to another authorized agency [FCA §1089(d)(viii)(H)].

When the permanency goal is for the child to return to the parent, and it is anticipated that
the child may be returned home before the next scheduled permanency hearing, the court
may give the LDSS the authority to discharge the child to the parent without another

hearing, provided that the LDSS gives a ten-day prior written notice to the attorney for the

4 OCFS. “Permanency Hearing Notice and Participation Requirements” (16-0CFS-ADM-08)
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child and the court. Unless the attorney for the child or the court requests a hearing, no
further permanency hearings will be required [FCA §1089(d)(viii)(C)].

7. Other court orders

a. Order of protection

The court may make an order of protection as a condition of any other order made as
part of the Permanency Hearing Order. The order of protection may set forth reasonable
conditions of behavior to be observed for a specified period of time by a person before
the court [FCA §1089(d)(viii)(D)].

b. Termination of parental rights

When the court finds reasonable cause to believe that grounds for termination of
parental rights exist, the court may direct the LDSS or VA to institute a proceeding to
legally free the child for adoption. If the agency fails to institute such proceeding within
90 days after entry of such order, the court may permit the foster parent or parents in
whose home the child resides to institute such a proceeding [FCA §1089(d)(viii))(E)]. See
Chapter 6 of this guide for more information.

c. Diligent efforts to strengthen the family

The court may direct the LDSS or VA to undertake diligent efforts to encourage and
strengthen the parental relationship when it finds such efforts will not be detrimental to
the best interests of the child and there has been no prior court finding that such efforts
are not required. Diligent efforts may include encouraging and facilitating visitation with
the child by the parent or other person legally responsible for the child's care, the
noncustodial parent, grandparents, siblings, and half-siblings.

The order may include a specific plan of action for the LDSS or VA including, but not
limited to, requirements that such agency assist the parent or other person legally
responsible for the child's care in obtaining adequate housing, employment, counseling,
medical care or psychiatric treatment [FCA §1089(d)(viii)(F)].
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D. Other proceedings

Foster care caseworkers may be required to provide evidence or testimony in other types of
Family Court proceedings, if they involve children or youth in care.

1. Person in Need of Supervision (PINS) petition

A person in need of supervision (PINS) is defined in the Family Court Act as a person under
the age of 18 who:

e Does not attend school
e Is incorrigible or ungovernable (behaves in a way that is dangerous or out of control)

e Is habitually disobedient and beyond the lawful control of a parent or other person
legally responsible the child’s care or other lawful authority (often disobeys his/her
parents, guardians, or other authorities)

e Unlawfully possesses marijuana
o Commits an act of prostitution
e Appears to be a sexually exploited child [FCA §712(a)]

The Family Court judge may order that a child or youth adjudicated to be a PINS be placed
in foster care. This care can be provided in either a foster family boarding home or a child
care facility such as a group home for up to 12 months [FCA §756]. During this period, the
child and his/her family will continue to be offered services with the goal of family
reunification.

If the child is placed on probation and violates the terms of the court order, a new
dispositional hearing may be held and, if the violation is proven, the court may change its
original order to placement into foster care [FCA §779].

2. Juvenile Delinquency petition

A juvenile delinquent (JD) is a child who is at least seven years old but younger than 16,
who has committed an act that would be a crime if he/she were an adult [FCA §301.2(1)].
Due to “Raise the Age” legislation, as of October 1, 2018, a JD will be defined as a person
who is at least seven years old but younger than 17 who has committed an act that would
be a crime if the person were an adult. As of October 1, 2019, a JD will be a person who is
at least seven years old but younger than 18 who has committed an act that would be a
crime if the person were an adult.

A child who has been arrested may be brought directly to Family Court by the police or may
be released after an “appearance ticket” is given to the child and the child’s parent(s) or
legal guardian(s). In some cases, the child will be placed in a detention facility prior to an
appearance in Family Court [FCA §305.2].

After the petition is filed, court will hold a probable cause hearing [FCA §325.1], at which the
judge will hear evidence in support and in defense of the charges. At the conclusion of the
hearing, the court must determine: “whether it is reasonable to believe that a crime was
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committed,” and “whether it is reasonable to believe that the respondent committed such
crime” [FCA §325.3]. If probable cause is found, the case is tried at a fact-finding hearing to
determine whether the child committed one or more acts that, if committed by an adult,
would be a crime based on proof beyond a reasonable doubt [FCA §342.2].

If the youth has been adjudicated to be a JD, a dispositional hearing is held to determine if
he/she requires supervision, treatment, or confinement (FCA §352.1). The judge then has
several options. Among them are:

1.

a.

Dismiss the case, if the judge determines that the child does not need supervision,
treatment or confinement [FCA §352.1(2)].

Grant a conditional discharge for up to one year [FCA §§352.2; 353.1].
Order probation for up to 2 years [FCA §§352.2 and 353.2].

Transferring the custody of the child to the LDSS or OCFS for up to 18 months if the
child committed a felony, or 12 months if the child committed a misdemeanor [FCA
§§352.2 and 353.3]. When custody is transferred to the LDSS, the child may be
placed in a foster home, group home, or institution.

In cases of mental iliness or developmental disability, transfer custody to the LDSS
or OCFS, but direct the subsequent transfer of the child to the custody of the State
Commissioner of the Office of Mental Health or Commissioner of the Office for
Persons with Developmental Disabilities [FCA §§352.2 and 353.4].

Order restitution in an amount representing the fair and reasonable cost of repairing
or replacing damaged property or providing the victim with compensation for
unreimbursed medical expenses up to $1,500 [FCA §353.6].

Where the child has been found to have committed a designated felony act, order a
restrictive placement [FCA §353.5].

Sharing information

When a child is already in the child welfare system at the time of the PINS or JD
proceedings, information from LDSS records or reports may be disclosed to the
Probation Department only when:

There is an order by the Family Court — access is restricted to the records covered
by the court order [SSL §372(4)]

A local Probation Department has received prior approval from OCFS to provide
preventive services as part of an approved Person in Need of Supervision (PINS)
Adjustment Services Plan — access is restricted to the records otherwise available to
a preventive services agency [NYCRR 18 423.2(a)]

The Probation Department is conducting an investigation as part of a juvenile
delinquency, PINS or family offense proceeding and there is reason to believe that
the child or a sibling may have been abused or maltreated — access is limited to
relevant CPS records of indicated CPS reports [SSL §422(4)(A)(k)].
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In addition, when the Probation Department is conducting an investigation following a
determination that a child is a JD who has committed a designated felony act, the
caseworker must, upon request, provide the Probation Department with a written
summary of services provided to a child by or through the LDSS [SSL §372(4-a); FCA
§351.1].

3. Judicial surrender of legal guardianship and custody

A judicial surrender is the voluntary relinquishment or transfer of guardianship and custody
of a child by the parent(s) or under certain condition by a legal guardian for the purpose of
placement for adoption. A non-adversarial process, it is generally the simplest method of
freeing a child for adoption. A signed and notarized surrender document approved by the
court transfers guardianship and custody of the child to an authorized agency [SSL §§383-c;
384]. The consent of the parent (or guardian) who signs the surrender is no longer required
for, and the parent no longer has veto authority over, the child’s adoption.

When an agency is seeking a judicial surrender, the caseworker works with the LDSS or VA
attorney to have the surrender proceeding scheduled on the court calendar. The court must
appoint an attorney to represent the child who is being surrendered to an authorized
agency. For more information, see Chapter 6 of this guide.

4. Termination of parental rights

Each child with a PPG of return to parents or relatives, and who has been in care for 15 of
the most recent 22 months, must either be discharged from care or the LDSS must file a
petition to terminate parental rights [SSL §384-b(3)(I)]. The filing of a petition to terminate
parental rights is not required under certain conditions, such as:

o The child is residing with a relative
o There are specific compelling reasons not to file

e The LDSS or VA has not provided services deemed necessary for the child to return
home safely

e« The parent is or has been incarcerated

e The parentis or has been a patient in a residential substance abuse treatment
program

Sometimes the court may order the agency to file a petition to terminate parental rights. For
more information about adoption, TPR, and permanency planning, see Chapter 6 of this
guide.

Generally, the child is not called as a witness at the TPR hearing. If the child has relevant
information to share with the court, the judge may prefer to talk informally with the child in
the judge’s chambers.

A TPR petition may be granted on the basis of specific grounds: abandonment, permanent
neglect, mental iliness or intellectual disability, severe or repeated abuse, or death of the
parents [SSL §384-b(4)].
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An order committing guardianship and custody of a child pursuant to SSL §384-b may only
be granted upon a finding that one or more grounds for termination of parental rights are
based on clear and convincing evidence [SSL 384-b(3)(g)(i)]. In the case of Native American
children subject to ICWA, the standard for termination of parental rights is “beyond a
reasonable doubt”, including testimony of a qualified witness that continued custody of the
child by the parent or Indian custodian is likely to result in serious emotional or physical
damage to the child [25 U.S.C. §1912].

a. Abandonment

An abandonment proceeding is usually a one-stage proceeding in which the court
decides, based only on the evidence presented, that the child has or has not been
abandoned. The agency that submitted the petition will present witnesses who will testify
to facts relevant to the issue of abandonment. These witnesses are likely to include:

o The case supervisor, who will testify that the case records are true and accurate
records that are kept in the ordinary course of the agency’s business. This testimony
is crucial when the agency wishes to introduce the records into evidence.

e The caseworker, who will answer questions about the child and the parent(s), based
on documentation in the case record. Questions vary from case to case, but normally
will include inquiries related to the following:

- The failure of the parent to make contact with the agency

- The fact that the caseworker is unaware of any visit or communication by the
parent with the child or agency for the six-month period in question

- The dates of the parent’s last contacts with the child and with the agency

- Relevant communications between the parent and the caseworker

- Facts about the parent’s failure to support the child or send letters, cards, or gifts
- Where appropriate, a detailed account of attempts to locate the missing parent’

b. Permanent neglect

A permanent neglect proceeding consists of two stages: a fact-finding hearing and a
dispositional hearing. In both hearings, the court will hear evidence from witnesses
presented by the parties, which may include the following:

e The case supervisor, who will testify that the case records are true and accurate
records that are kept in the ordinary course of the agency’s business. This testimony
is crucial when the agency wishes to introduce the records into evidence.

e The caseworker, who will answer questions about the child and the parent. These
questions will vary from case to case, but normally include inquiries relevant to the
following:

" OCFS. (2010). Adoption Services Guide for Caseworkers, p. 5-12
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- The date the child came into care and the circumstances surrounding the
placement

- The efforts made by the parent to reunite the family

- Contacts, visitation, and communications between the parent and child, including
caseworker observations of the quality of such contacts

- The efforts made by the LDSS or VA to aid the parent in planning for the child’s
future and in rehabilitating the family unit

- Facts about a parent’s failure to support the child, when relevant
- Facts about a parent’s physical and financial ability, when relevant

Other persons may be called to testify if they have relevant information about the
parent’s failure to maintain contact with the child or plan for the child. These witnesses
may include school officials, relatives, neighbors, law enforcement officials, medical
professionals, and psychologists or therapists who have worked with or tested the
parent(s).

When both a fact-finding and a dispositional hearing are held, some witnesses may be
required to testify in both phases. The caseworker should give the agency’s attorney a
list of all possible witnesses who have firsthand knowledge relevant to the case.?

c. Mental illness or intellectual disability

The hearing on a mental illness or intellectual disability cause of action is a one-stage
proceeding in which the court determines first whether the elements of the cause of
action have been proved by the agency “by clear and convincing proof” (in the case of
Native American children, the standard is “beyond a reasonable doubt”).

The agency may present witnesses who will testify to facts relevant to the issue of the
parent’s mental illness or intellectual disability and the parent’s resultant inability to
provide proper and adequate care for the child. Witnesses may include:

o A psychiatrist, who will prove the diagnosis and prognosis of parental mental illness.
When there is an allegation of intellectual disability, the agency must present a
psychologist of its own choosing to support the diagnosis, in addition to any
appointed by the court.

o Although the agency must rely primarily on the testimony of experts, the caseworker
may be able to testify to facts about the parent’s past child care capabilities or other
information relevant to the court.

e The case supervisor, who will testify that the agency’s case records are true and
accurate records kept in the ordinary course of the agency’s business. This

2 |bid, p. 5-25
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testimony is essential if the agency desires to introduce the case record into
evidence.?

d. Severe or repeated abuse

Severe abuse and repeated abuse proceedings are divided into a fact-finding hearing
and a dispositional hearing. The fact-finding stage requires that the petitioning agency
prove all elements of the statute and the allegations included in its petition by clear and
convincing evidence. If the court determines that the child has been severely abused or
repeatedly abused by his/her parent, the court will schedule a dispositional hearing to
hear evidence as to whether termination of parental rights would be in the best interests
of the child.

Unlike a permanent neglect hearing, evidence presented at a severe abuse or repeated
abuse dispositional hearing must not only be material and relevant, but also
“‘competent.” This means that no outside reports, evaluations, or expert opinions may be
offered in evidence unless the author of the report or the psychologist who did the
evaluation can take the stand as a witness.

The agency may present witnesses who will testify to facts relevant to the issue of
severe abuse or repeated abuse. Among the witnesses who may be presented are:

o The case supervisor, who will testify that the agency’s case record is a true and
accurate record kept in the ordinary course of the agency’s business.

e The caseworker, who normally will answer questions relevant to the following:

- The date the child came into care and the circumstances surrounding the
placement

- Contacts, visitation, and communications between the parent and child, including
caseworker observations of the quality of such contacts

- The efforts made by the agency to aid the parent in planning for the child’s future
and in rehabilitating the family unit

- The efforts made by the parent to reunite the family

- Where applicable, reasons for any decision made by the agency to limit efforts to
rehabilitate the family*

3 Ibid., p. 5-35
4 Ibid., p. 5-49
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E. Testifying in court

Caseworkers may be called upon to testify (speak to the court) during permanency hearings
and other legal proceedings. These are not jury trials, so the testimony will be given before the

Family Court or Surrogate’s Court judge. The caseworker usually is asked to answer questions
or provide further support for documents that have been submitted in the case. The caseworker

also may be required to answer questions from the attorney for the child and/or an attorney
representing the respondent in the case.

Caseworkers are expected to be the knowledgeable about the condition of the child in care, the

child’s relationship (or lack thereof) with his/her birth parents, and the permanency planning
goals that have been developed for the child. Much of this information has been entered in the
child’s case record in CONNX.

1. Preparing to testify

Caseworkers should begin preparing their testimony the moment they begin working with a
family. The best method for having good testimony is to follow best practices for casework
and carefully document in the case record the circumstances of the case and the reasons
for placement decisions. This underlying work must be able to withstand scrutiny in a
courtroom.

Caseworkers should review the case record prior to the court date. An unprepared witness
often comes across as disorganized and less credible. Although a witness should feel free
to think and take time when answering questions, taking long pauses can cause frustration
for those in the courtroom, and may create the impression that the witness is unsure of the
answer.

Practicing testimony can be helpful. The agency attorney, a supervisor, or a co-worker can
ask practice questions that would be expected to be asked in court. This may reveal a flaw
in the case, which should immediately be brought to the attention of the supervisor and
agency attorney.

2. Responding to a subpoena

A subpoena is a mandate to provide evidence or testimony. When a caseworker receives a
subpoena, it usually involves a proceeding other than a child welfare-related case, such as
child custody or visitation disputes, employment discrimination or wrongful termination
actions, applications for disability benefits, medical malpractice claims, personal injury
claims, defense of criminal prosecutions, or a criminal prosecution.

Most subpoenas are issued by attorneys, but some are court-ordered. If a caseworker
receives a subpoena, he/she should immediately inform the supervisor and agency attorney.
The attorney should give advice on what is required to be produced or done in response to
the subpoena. In some cases, the agency may oppose the subpoena and move in court to
“‘quash” (nullify) it.
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Caseworkers usually receive subpoenas because they are the custodians of client records
or can serve as non-party witnesses. In most cases they are subpoenaed as “fact
witnesses” who provide specific information about a client and a client’s personal
circumstances or emotional condition.

Less often, caseworkers are retained or subpoenaed to testify as “expert withesses.” An
expert witness has been determined by the judge to be an expert in a particular topic. The
distinction between a “fact” withess and an “expert” witness is that the judge will generally
afford the professional opinion of an expert witness more weight than the opinion of a fact
witness. Some judges may even refuse to permit fact witnesses give an opinion during
testimony, while expert witnesses will be permitted to offer professional opinions as part of
their testimony.

When responding to a subpoena for client information, the caseworker must take into
consideration applicable confidentiality statutes and regulations. Caseworkers should
consult with agency counsel on the parameters of the testimony and/or records that may be
provided.

” Practice Tip: Appearing in court

Caseworkers are expected to be competent and professional — they are the experts in child
welfare. To live up to that expectation, arrive at court on time (or early) and dress in
conservative, professional attire. Behave professionally at all times, even in the hallways
and waiting rooms. Follow the rules of the court and the courtroom.

When giving testimony, follow these basic principles.
o Always tell the truth.

e Answer only what is asked of you — don’t offer additional information, especially if it is
not in the case record.

e Don’t be afraid to ask for a question to be repeated if you didn’t hear or
understand it. If you still don’t understand it, say so. You are not required to answer a
question you don’t understand.

e Bring your notes with you to the witness stand. If you need to refer to them, ask the
judge for permission with a phrase like, “May | refresh my recollection?”

e If you don’t know the answer to a question, or don’t remember the answer, say so;
don’t guess at the answer.

e Speak to the court with confidence and respect, even if you believe that an
attorney or the judge is not treating you with respect. Inappropriate behavior by
attorneys or judges is not a reason for you to also behave inappropriately.

The judicial system is the best system we have for resolving controversies and
administering justice in this country. The ideals and principles that stand behind the
courtroom should be respected by all.

Source: Hamlett, J. (2007). “The Art of Testifying in Court,” Practice Notes, North Carolina Division of
Social Services, 12(4).
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Chapter 4
Foster Care Placement Options

As described in Chapter 2 of this guide, a child may enter foster care for a variety of reasons.
Generally, this occurs when a court determines that a child’s health and safety cannot be
maintained in their home, and no relative or suitable person has been identified to care for the
child.

The standard related to the health and safety of the child is that, within the previous 12 months,
the child or a sibling has been subjected by the parents or caretakers to serious physical injury
by other than accidental means, or to the risk of serious physical injury, or to serious impairment
of his/her physical, mental, or emotional condition as a result of the failure of the parents of
caretakers to exercise a minimum degree of care [18 NYCRR 430.10(c)(1)].

The following additional reasons for placement in foster care are described in state regulations
[18 NYCRR 430.10(c)(2)-(6)]:

e The child’s parent(s) refuses to maintain the child in the home
e The child’s parent(s) voluntarily surrenders custody of the child or parental rights

e The child’s parent(s) is unavailable to care for the child due to hospitalization, arrest or
detainment, death, or the parent(s) cannot be located

e The child’s parent(s) needs services due to an emotional, mental, or physical condition
that places the child at risk of serious physical or emotional harm

e The child has special needs for supervision or services that cannot be met by
caretakers, even with in-home services

e The child’s mother recently has given birth while in foster care and placement would
enable mother and child to remain together and aid the mother in preparing to care for
the child or surrender the child for adoption

Entry into foster care also may occur as the result of a petition in Family Court under Article 3
(juvenile delinquent), Article 7 (PINS), or Article 10-C (destitute child) of the Family Court Act. It
may also occur through the signing of a voluntary placement agreement (SSL §384-a) or
surrender (SSL §384). See Chapter 2 of this guide for detailed information on entry into foster
care.
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A. Factors that influence placement decisions

When a child enters foster care, the LDSS must decide where and at what level of care to place
the child. Caseworkers must document why a placement decision was made, and that the
placement decision was made according to the “least restrictive and most home-like setting”
standard [18 NYCRR 430.11(d)(1)]. If the child is not placed in the least restrictive, most home-
like setting, the LDSS or VA must inform OCFS of this decision and explain the rationale for it
[SSL §398(6)(9)(1)].

Family foster homes and agency boarding homes are considered to be the least restrictive,
most homelike settings available for foster care placement. Federal law also requires that “each
child has a case plan designed to achieve placement in a safe setting that is the least restrictive
and most appropriate setting available and in close proximity to the parents’ home, consistent
with the best interest and special needs of the child” [42 USC §675(5)(A)].

In some cases, however, congregate care (e.g., group homes, institutions, or residential care
facilities) may be the most appropriate foster care setting. Stays in congregate care should be
based on a child’s specialized behavioral and mental health needs or clinical disabilities. It
should be used only for as long as is needed to stabilize the child or youth so they can return to
a homelike setting.’

While family and home remain the best environment in which to raise a child, there will still be a
number of children and youth whose complex needs can only be safely and appropriately
addressed in a comprehensive treatment program available in residential care. Placement in
residential care should be considered when its available services best meet the treatment needs
of the child or youth.”?

In addition to “least restrictive, most homelike” standard, the caseworker must consider other
factors in making placement decisions, such as:

e Continuity of the child’s environment
e The child’s service needs

o The child’s educational stability

e Placement of the child’s siblings

See Section D of this chapter for more detailed information on placement decision-making.

" U.S. Department of Health and Human Services. (May 2015). “A National Look at the Use of Congregate Care in
Child Welfare,” Administration for Children and Families, Children’s Bureau, Washington, D.C.

2 OCFS. (2006). “Residential Care in New York State: 2006 and Beyond,” Rensselaer, N.Y.
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B. Levels of care

Levels of foster care range from the most homelike settings (relative or kinship foster care) to
institutional settings.

1. Foster family home settings

Foster family home care is the “temporary or long-term care of a child whose care and
custody or guardianship and custody have been transferred to an authorized agency” [18
NYCRR 443.1(e)].

a. Relative/kinship foster care

Relatives related by blood or marriage either in the first, second, or third degree, or
beyond in the kinship line to the parent(s) or stepparent(s) of a child may be approved as
foster parents for a child. These relatives are:

1. Grandparents of the child;

2. Great-grandparents of the child;

3. Aunts and uncles of the child, including the spouses of the aunts or uncles;
4. Siblings of the child;
5

Great-aunts and great-uncles of the child, including the spouses of the great-aunts or
great-uncles;

o

First cousins of the child, including the spouses of the first cousins;
7. Great-great grandparents of the child; and

8. An unrelated person where placement with such person allows half-siblings to
remain together in an approved foster home, and the parents or stepparents of one
of the half-siblings is related to such person in the second or third degree.’

Approved relative foster homes are subject to the same reviews and standards as
certified non-relative foster homes. They are intended to be temporary homes for
children until they can safely return home. This arrangement can be the least disruptive
option for a child in foster care.? When relative foster parents, decide to assume legal
guardianship for a child, financial support may be available through the Kinship
Guardianship Assistance Program (KinGAP).

For more information regarding kinship foster care, see Chapter 5 of this guide.

b. Foster family boarding homes

Foster family boarding homes are certified foster homes where the foster parents are not
related to the foster child at all or are related but not within the second or third degree to
the parent or stepparent of the child in care. In order to become a certified foster home,

T OCFS. “Definition of Siblings and Expansion of the Relative Notification Requirements” (15-OCFS-ADM-01)
2 OCFS. (2010). New York State Foster Parent Manual.
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prospective foster parents must complete a home study and mandated training and meet
certain criteria established in NYS regulation [18 NYCRR 443.2 and 443.3]. There are
three levels of payments in a foster boarding home: normal (basic), special, and
exceptional. These levels are determined by the level of care the child needs [18
NYCRR 427.6]. Certified foster boarding homes may provide respite care and services
[18 NYCRR 435.2(b)(1)]. For more information on foster family boarding homes, see
Chapter 7 of this guide.

c. Therapeutic foster boarding homes
Therapeutic foster boarding homes are specialized foster homes that care for children

that would normally need to be placed in a higher level of care, such as

e Infants and/or children with severe developmental disabilities

e Adolescents with a documented history of difficult behaviors and/ adjudication as
PINS or juvenile delinquents

e Children with severe emotional disturbances

o Children with histories of group care placement or who are at risk of group care
placement

e Children with at least one failed foster boarding home placement

e Children with severe physical handicaps®
Therapeutic foster boarding homes receive a higher board rate.

d. Emergency foster boarding homes

Emergency foster boarding homes are exclusively designated to provide temporary care
to children who enter foster care in a crisis situation which is expected to be resolved
within 60 days [18 NYCRR 446.1]. These foster parents are reimbursed at a higher rate
and receive specialized training [18 NYCRR 446.5]. If a child needs to remain in an
emergency foster boarding home after 60 days because he/she cannot return home, the
foster home will be reimbursed at the standard rate for non-emergency care [18 NYCRR
446.4(a)).

e. Agency boarding homes/Agency-operated boarding homes

An LDSS or VA may operate an agency boarding home after the agency operated
boarding home has been certified by OCFS in accordance with state regulations [18
NYCRR Part 447]. The facility must operate according to requirements outlined in
regulation [18 NYCRR 447.2]. Agency-operated boarding homes are held to the same
capacity standards as foster family boarding homes [18 NYCRR 447.2(d)].

2. Group emergency foster care program

A group emergency foster care program is an institution, group home, or agency boarding
home that has been designated by an LDSS and approved by OCFS [18 NYCRR 451.2].
Group emergency foster care programs must have the ability to conduct diagnostic

3 OCFS. (2010). New York State Foster Parent Manual.
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evaluations on children placed on an emergency basis [18 NYCRR 451.5(a)(1)]. The
evaluation must be conducted by a certified social worker, licensed psychiatrist, or
psychologist with the purpose of assessing the service needs of the child and family [18
NYCRR 451.5(a)(1) and (2)]. The district must provide appropriate information on the child
and family to the group emergency program within three business days of the diagnostic
placement [18 NYCRR 451.5(a)(3)].

3. Group homes and group residences

If a family foster boarding home or agency operated boarding home is not appropriate for a
child, the LDSS or VA must follow the standards for placement in a group home or
residence [18 NYCRR 430.11(d)(3)].

A group home is a family-type home for children in foster care that houses no fewer than 7
and not more than 12 children at a time; provides 24-hour supervision and services; and is
operated by an authorized agency [SSL §371(17) and 18 NYCRR 441.2(h)]. It must meet
the requirements for operation outlined in OCFS regulations [18 NYCRR 448.3].

A group residence is a subset of institution that cares for not more than 25 children at a time
[18 NYCRR 441.2(g)]. See Chapter 9 of this practice guide, “Residential Care Facilities,” for
information on group homes and group residences.

Placement is of a child in a group home or residence is appropriate when the child is ten
years of age or older and:

o Placement is necessary, based in whole or in part on the child’'s service needs or
pregnancy.

e The necessary supervision or services cannot be provided in a foster home setting
[18 NYCRR 430.11(d)(3)(i)].

e When the needed supervision or services cannot be specified, if one or more
previous placements in family foster homes or agency boarding homes have been
terminated due to the child’s refusal to stay in the home or the foster parent’s refusal
is due to the foster child’s behavior [18 NYCRR 430.11(d)(3)(iii)].

e Placement is necessary for the child to remain with his or her mother and/or siblings
where the child or the child’s mother requires foster care due to pregnancy or one or
more of the siblings require care in a group home or group residence and it is in the
best interests of the child to be placed with his or her sibling(s) [18 NYCRR
430.11(d)(d)(iv)].

e The child is a victim of incest and being a victim of incest is one of the reasons for
placement [18 NYCRR 430.11(d)(3)(v)].

e The child’s parents resist placement in a foster home or agency boarding home
setting and the group home or group residence would provide better access to the
parents than would a foster home or agency boarding home, the child’s permanency
goal is return to parent, and OCFS has approved the placement in this setting [18
NYCRR 430.11(d)(3)(vi)].
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Children under the age of 10 may be placed in a group home or group residence under the
following circumstances and with OCFS approval [18 NYCRR 430.11(f)(3)].:

o Placement will allow siblings to reside together or allow a child to reside with his/her
mother [18 NYCRR 430.11(d)(3)(iv)]; and

e The child’s service needs require 24-hour professional staff supervision and
services, including at least three of the following, provided that the group home or
residence has been given written approval by OCFS to care for children of these
ages [18 NYCRR 430.11(f)(1)]. These services may include:

- Intensive therapy from a licensed psychologist, psychiatrist, or a certified social
worker

- Onsite medical staff on a daily basis

- Alicensed speech pathologist

- Alicensed physical therapist

- Any other licensed or certified therapist
— Onsite educational services

- Structured recreational therapy; and

e The group home, group residence, or institution has been granted written approval to
care for children of these agencies [18 NYCRR 430.11(f)(2)]; or

e Placement has been approved by the LDSS commissioner or his/her representative
[18 NYCRR 430.11(f)(3)].

4. Institutions

An institution is a facility that cares for 13 or more children and is operated by a child care
agency [18 NYCRR 441.2(f)]. However, for purposes of determining the appropriate level of
placement, institutions with no more than 25 children (group residences) are treated the
same as group homes, while different standards apply to placement into institutions with
more than 25 children. See Chapter 9 of this practice guide for information on standards for
institutions.

Standards for placement in an institution with more than 25 children [18 NYCRR
430.11(d)(4)]:

e The child must be 12 years of age or older

o The necessity of the child’s placement is based on the child’s service needs [18
NYCRR 430.10(c)(5)]

e The child is in placement because his/her need for supervision or services cannot be
provided in any other level of care

If the child is under 12 years of age, standards of placement are:
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e The child’s service needs require 24 hour a day awake professional staff supervision
and services including at least three of the following, provided that the institution has
been given written approval by OCFS to care for children of these ages [18 NYCRR
430.11(f)(1) and (2)]:

— Intensive therapy from a licensed psychologist, psychiatrist, or a certified social
worker

— Onsite medical staff at least 16 hours per day
— Alicensed speech pathologist

— Alicensed physical therapist

— Any other licensed or certified therapist

— Onsite educational services

— Structured recreational therapy

The specific placement must be approved by OCFS [18 NYCRR 430.11(f)(3)].

5. Supervised independent living program (SILP)

A supervised independent living unit is an agency boarding home that is certified as a
supervised independent living program (SILP). A SILP is certified by an authorized agency
and approved by OCFS to provide a transitional experience for older youth who, based on
their circumstances, are appropriate for the level of care and supervision provided by the
program [18 NYCRR 449.1(d)].

A supervised independent living unit [18 NYCRR 449.1(e)] may care for up to four youth,
including their children. Standards for placement in a SILP include:

e The child is at least 16 years of age and not more than 21 years of age

e The child has been in foster care for at least 90 consecutive days or is currently on a
trial discharge [18 NYCRR 449.4(d)(2)]

e The child has a permanency planning goal of another planned living arrangement
(APPLA) with a permanency resource

e The child will be discharged from care 12 months after placement in the program
with an established service plan for discharge.

The child may be discharged from care within 18 months after placement in the program if it
is determined that the child would be unable to complete a vocational training or educational
program if the child was discharged from the program to an alternative address within 12
months after placement in the program [18 NYCRR 430.11(d)(5)].

6. Court-ordered placements

If a child does not meet the previously stated age requirements, and a court has ordered the
placement of the child in a group home, group residence, or institution, the first family
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assessment and service plan required after the placement must include a copy of the court
order or a description of the court order [18 NYCRR 430.11(e)].

7. Changing the foster care placement level

If the caseworker determines that a child’s placement level needs to be changed, based on
the service needs of the child, it must file a Service Plan Amendment [18 NYCRR 428.7].
Parent notification of a child’s foster care placement change, providing there is no court
order or safety plan provisions to limit parental involvement or contact, is widely considered
to be best practice.* Parents are also informed of any change in placement levels when they
participate in the development and review of the family’s Service Plan [18 NYCRR 428.3(d)].

In addition, the attorney for the child must be notified of a planned change in the child’s
placement by the LDSS or VA caseworker at least 10 days in advance of the anticipated
change. If the change is made as an emergency move, the attorney for the child must be
notified as soon as the decision is made, and no later than the next business day.®

The attorney for the child must be given:
e The child’s name, date of birth, and case number
e The reason for the child’s change in placement
e The date and time the change in placement occurred
e The placement location prior to the change
e The planned or new placement location and contact information
o The agency and official that approved the placement change

The OCFS form “Attorney Notification of a Child’s Change of Foster Care Placement”
[OCFS-4948] can be used to help meet these requirements, or an alternative form meeting
the requirements may be developed by the LDSS or VA.

4 OCFS. “Parent Notification of a Child’s Foster Care Placement Change” (11-OCFS-INF-03)
5 OCFS. “Notice of Placement Change to Attorneys for Children” (10-OCFS-ADM-16)
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C. Identifying placement sources

Within 30 days of removal of the child from the custody of the child’s parent or parents, or earlier
where directed by the Family Court or as required by a voluntary placement agreement
executed under SSL§384-a, the LDSS must exercise due diligence to locate all of the child’s
grandparents, all parents of a sibling of the child where such parent has legal custody of the
sibling and all other adult relatives, including adult relatives suggested by the child’s parent,

with the exception of a grandparent, parent or a sibling or other identified relative with a
documented history of family or domestic violence [18 NYCRR 430.11(c)(4)].

In an Article 10 proceeding, where the court determines that the child must be removed from the
his/her home, the LDSS must locate non-respondent parents and relatives of the child, including
all of the child’s grandparents, and:

o Allrelatives of the child identified by the respondent and non-respondent parents and
any relative identified by a child over the age of five as playing or having played a
significant role in his/her life, and

o All suitable persons identified as such by any of the child’s respondent and non-
respondent parents. Suitable persons are defined as “any person who plays or has
played a significant positive role in the child’s life or in the life of the family” [FCA §1017].

In any case where the LDSS proposes to accept transfer of care and custody of a child through
a voluntary placement agreement, the LDSS must inform non-respondent parents, relatives,
and other persons identified as being suitable to provide care for the child of the opportunity to
seek care or custody of the child or to become foster parents [SSL §384-a(1-a)].

In any case where the child was removed based on allegations of abuse or neglect in an Article
10 proceeding, the LDSS must notify the non-respondent parent that he/she may seek
temporary release of the child under Article 10 of the FCA or custody of the child under Article 6
of the FCA. The LDSS must also notify the relatives that they may seek to become foster
parents of the child, provide free care of the child by having direct legal custody under Article
10, or seek legal custody of the child under Article 6. The same notice is to be given to other
suitable persons with the exception that they may seek legal guardianship rather than legal
custody under Article 6 of the FCA.

1. Non-respondent parent

Where the child was removed due to allegations of abuse and/or neglect, or where the
LDSS has accepted transfer of care and custody through a voluntary placement agreement,
the information collected about the non-respondent parent should include that person’s:

e Name

e Last known address

e Social security number

o Name of employer and address

e Any other identifying information available [FCA §1017(1); SSL §384-a(1-b)]
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The caseworker must report of the results of his/her efforts to locate non-respondent
parents, relatives, and suitable persons to the court and to the parties involved, including the
attorney for the child. Caseworkers must document their efforts to locate potential placement
resources and the results of its efforts in the CONNX case record."

The New York State Office of Court Administration Form 10-7d, “Notice to Non-Respondent
Parent(s) of Pending Child Protective Proceeding,” should be used to inform non-
respondent parents.

2. Grandparents and other adult relatives

The caseworker must exercise due diligence to identify and locate grandparents and other
adult relatives of the child, with the exception of relatives who have a history of domestic
violence [18 NYCRR 430.11(c)(4)].

The caseworker must notify these relatives that the child has been removed from the home
and also explain the options under which the relatives may potentially provide care to the
child.? The notification must also explain that options for care may be lost if the relatives do
not respond in a timely manner [18 NYCRR 430.11(c)(4), SSL §384-a(1-a)], FCA §1017, PL
110-351, Section 103]. The efforts to locate, engage, and notify relatives must be
documented in the case record.

3. Putative fathers

The caseworker must try to locate any father of a child born out of wedlock who is not
recognized as the legal parent and does not have the rights of a legal parent under the laws
of New York State. The father is entitled, however, to notice of various court proceedings.
[SSL §384-c].

Putative fathers include persons recorded on the
Putative Father Registry administered by OCFS 4 Practice Tip: Locating
[SSL §372-c]. The registry includes the names 0 and engaging fathers

and addresses of:
o For additional research, the Locating
» Any person who has been adjudicated by Fathers Tool Kit, and videos, see the

a court in New York State to be the father OCES Fatherhood Initiative.
of a child born out of wedlock

OCFS also offers special guidance

e Any person who has timely filed with the on locating and engaging fathers
registry an unrevoked notice of intent to involved in domestic violence
claim paternity of a child situations. See the practice paper,
“Practice Considerations for Locating
 Any person who has been adjudicated by and Engaging Fathers in Domestic
a court of another state or territory of the Violence Situations.”

United States to be the father of an out-of-
wedlock child

" OCFS. “Changes to the Family Court Act Regarding Child Protective and Permanency Hearings, Including Changes
Affecting the Rights of Non-Respondent Parents” (17-OCFS-ADM-02).

2 OCFS. “Parent Notification of a Child’s Foster Care Placement Change” (11-OCFS-INF-03)
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e Any person who has filed with the registry an instrument acknowledging paternity of
a child

e Any person who is recorded on the child’s birth certificate as the child’s father

e Any person who is openly living with the child and the child’s mother at the time the
proceeding is initiated or at the time the child was placed in foster care, and who is
holding himself out to be the child’s father

e Any person identified as the child’s father by the mother in a written, sworn statement

e Any person who was married to the child’s mother within six months subsequent to
the birth of the child and prior to the execution of a surrender instrument or the
initiation of a proceeding to terminate parental rights

Consideration of not only the father, but also his extended family, broadens the opportunity
for the child to experience meaningful connections and potential permanency resources.?
Where ordered by the court, the caseworker must report the results of his/her efforts to
locate any putative father to the court and the parties, including the attorney for the child.
[FCA §1017(1)(b)]

3 OCFS. “Locating and Engaging Fathers,” accessed at
http://ocfs.ny.gov/main/cfsr/Locating _and Engaging Fathers and Relatives.asp
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D. Other factors in placement decision-making

When a child cannot be placed with a non-respondent parent, relative, or other suitable adult,
he/she must be placed in a non-relative foster home or in one of the other foster care options
described in Section B of this chapter. Caseworkers must make efforts to achieve “continuity in
environment” for the child by placing him/her in a location that is as similar as possible to the
child’s home and community prior to placement [18 NYCRR 430.11(c)]. Efforts to maintain
continuity in environment must be documented in the uniform case record [18 NYCRR 430.11(b)].

1. Placement with siblings

Children entering foster care must be placed with their siblings or half-siblings, unless doing
so could jeopardize the health, well-being, or safety of one or more of the children in the
sibling group [FCA §1027-a; SSL §409-e(1)(d); SSL §384-a(1-a); 18 NYCRR 431.10]. In
addition, the federal Fostering Connections to Success and Increasing Adoptions Act of
2008 [PL 110-351] requires states to demonstrate that reasonable efforts have been made
to maintain sibling groups in foster care.

The bond with siblings is essential for
maintaining a child’s emotional health while in

care. Being placed with siblings helps
children in care to feel connected with their

homes of origin and to maintain some level of

continuity in their lives, even when it is not

possible for them to remain in the home with

their parents. A separation from siblings, in
addition to a separation from parents, can
compound the sense of grief and loss that
children most likely feel when they are
removed from their homes. Foster parents
must be informed if a child placed in their
home has siblings or half-siblings and their
whereabouts [18 NYCRR 431.10(d)].

Given the expectation that siblings will be

placed together, the LDSS or VA must make
diligent efforts to identify a foster or adoptive

home willing and able to accept the

placement. This includes identifying a relative

willing to provide kinship care to all of the
children or some of them while providing

£ . Practice Tip:
The importance of siblings

The sibling bond is important to children’s
development and emotional well-being.
Siblings are family, and the connection to
family helps give children their identity as
well as their feeling of belonging in the
world. Sibling contact gives children
continuity with their families, even when
circumstances require separation from
their parents. Conversely, the loss
experienced by children who must be
separated from their parents because of
safety or other reasons is only
compounded by the loss of contact with
their siblings.

Source: “Keeping Siblings Together: A White
Paper on Siblings in Foster Care and Adoptive
placements in New York State”

opportunities for continuing contact among the siblings.”

If, after consulting with a professional such as a psychologist, psychiatrist, or physician, the
caseworker determines that a sibling group needs to be separated in order to maintain the

" OCFS. (June 2007) “Keeping Siblings Connected: A White Paper on Siblings in Foster Care and Adoptive

Placements in New York State.”
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health, well-being, or safety of one or more of the children, the following factors may be taken
into consideration in making that determination [18 NYCRR 431.10(b); SSL §409-e(1)(d)]:

o Age differentiation of siblings

e Health and/or developmental differences

« Emotional relationship between siblings

o Individual service needs of one or more of the children

o Attachment of individual children to different family members or locations
e Other continuity factors outlined below

If siblings or half-siblings are placed separately due to an emergency foster care placement,
they must be reunited within 30 days of the emergency placement, unless the LDSS or VA
determines it would not be in the best interest of one or more of the children in the sibling
group [18 NYCRR 431.10(c)].

For more information on documenting placement decisions related to sibling groups, see
Section F of this chapter.

2. Educational stability

Education is a significant factor in determining the long-term success of a child. Children
and youth in foster care are more likely to have lower levels of educational success and
access to fewer resources.? Studies have shown that “[T]he lower levels of educational
attainment of youth in foster care are linked to the increased number of school transfers and
the number of foster care placements that many have experienced. ... With each school
transfer, students on average lose four to six months of academic growth. Moreover,
students who rarely or never change schools are far more likely to graduate from high
school than their peers who have transferred schools more often.”3

New York regulations [18 NYCRR 430.11(c)(1)(i)] implementing federal law [42 U.S.C.
675(1)(G)] provide that the initial placement of the child into foster care and all subsequent
placements must take into account the appropriateness of the child’s existing educational
setting and the proximity of such setting to the child’s placement location.

When it is in the best interest of the child to continue in the school in which the child is
currently enrolled, the LDSS or VA must coordinate with the applicable school district to
ensure that the child remains in that school.

When it is not in the best interests of the child to remain in the school in which the child is
currently enrolled, the LDSS or VA must coordinate with the applicable school authorities
where the foster child is placed in order that the foster child is provided immediate and

appropriate enrollment in a new school and to have all applicable records sent to the new

2 U.S. Department of Education & U.S. Department of Health and Human Services. (June 2016). “Non-Regulatory
Guidance: Ensuring Educational Stability for Children in Foster Care,” Washington, D.C.

3 OCFS. “Educational Stability of Foster Children: Field Guidance” (12-OCFS-INF-04).

Foster Care Practice Guide for Caseworkers and Supervisors January 2019


http://ocfs.ny.gov/main/policies/external/OCFS_2012/INFs/12-OCFS-INF-04%20Educational%20Stability%20of%20Foster%20Children%20-%20OCFS%20State%20Education%20Department%20and%20NYS%20Uniform%20Court%20System%20Field%20Guidance.pdf

Chapter 4 Foster Care Placement Options Page | D-3

school. This collaboration between the LDSS or VA and the applicable school authorities
must address the following issues:

a.

Immediate enrollment

Best-interest decision-making and dispute resolution
School transportation

Joint collaboration

Selection of appropriate school setting

OCFS recommends that LDSSs take the following into consideration when determining if
a child in foster care should remain in his/her current school setting:*

Safety concerns

Child’s preference

Parent’s preference

Appropriateness of education program in the child’s current school
Expected length of the child’s foster care placement

Child’s permanency plan

Child’s need for proximity to family and placement with siblings or relatives
Available foster placements and their location in relation to the child’s current school
Child’s age, grade and maturity level

Number of school disruptions already experienced

Impact of a disruption on the child’s emotional health and well-being

Impact of a disruption on the child’s ability to earn credit, graduate or progress a
grade on time

Child’s involvement in sports or extra-curricular activities
Input from official at child’s current school
Length of commute for the child

What schools the child’s siblings attend and the child’s relationship with those
siblings

What school the other children in the foster home attend

The LDSS or VA is responsible for determining that any child in foster care is a full-time
elementary or secondary student or has completed secondary education [18 NYCRR
430.12(c)(4)]. Decisions about a child’s educational setting must be documented in the

4 OCFS. “Educational Stability of Foster Children: Field Guidance” (12-OCFS-INF-04).
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uniform case record in relation to the child’s placement in foster care [18 NYCRR
430.11(c)(2)(ix)]. See Section F of this chapter for more information.

b. Sharing of educational records

The federal Family Educational Rights and Privacy Act [20 U.S.C. §1232g and 34 CFR
Part 99] allows educational institutions to provide, without written parental consent,
student information to an agency caseworker or other representative of a state or local
child welfare agency who has the right to access a student’s case record, when such
agency or organization is legally responsible in accordance with state law for the care
and protection of the student.

These records can be re-disclosed only to an individual or entity engaged in addressing
the student’s education needs and authorized by such agency or organization to receive
such disclosure. Such disclosure must be consistent with state laws applicable to
protecting the confidentiality of a student’s educational records.®

3. Continuity in community

In addition to maintaining a child’s educational stability and proximity to family, including
siblings, caseworkers also must consider maintaining continuity in the child’s community
when making a foster care placement decision [18 NYCRR 430.11(c)(1)]. Continuity in
community or environment could include school, peers, family members, etc., but there are
several other factors to consider as well.

a. Ethnic and racial background

The federal Multi-Ethnic Placement Act (MEPA), as amended, requires states to develop
plans for the recruitment of foster and adoptive families that reflect the ethnic and racial
diversity of children for whom families are needed.® The purpose of this requirement is to
encourage child welfare agencies to have a “pool” of foster/adoptive homes that reflect
the ethnic and racial characteristics of children coming into foster care. MEPA also:

o Prohibits agencies involved in foster care or adoption placements from delaying,
denying, or otherwise discriminating when making a foster care or adoption
placement decision on the basis of the parent or child's race, color, or national origin

e Prohibits agencies involved in foster care or adoption placements from denying any
person the opportunity to become a foster or adoptive parent on the basis of race,
color, or national origin of the parent or the child

The LDSS or VA must assess each child’s individual needs rather than relying on
generalizations based on the child’s race, color, or national origin. An LDSS or VA cannot:

o Keep a child in a shelter or temporary foster care placement to identify a foster
parent of particular race, color or national origin

5 OCFS. “New York State Education Department Historical Data for Children in Foster Care” (16-OCFS-ADM-01)

6 OCFS. “Multiethnic Placement Act of 1994 as Amended by the Interethnic Adoption Provisions of 1966” (15-OCFS-
ADM-05).
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e Remove a child that is doing well in a placement to place them with a foster parent of
the same race, color or national origin

e Use race, color or national origin to make a decision between two acceptable
placement choices, or

o Ask foster parents to demonstrate cultural competency of a different race, color or
national origin in order to make a placement decision

« Routinely consider race, color, or national origin in making placement decisions

Consideration of race, color, or national origin may only be done on an individualized,
case by case basis when special circumstances exist.” For more information on
MEPA, refer to Chapter 1, Appendix 1-B of this guide.

b. Native American culture

The federal Indian Child Welfare Act P
(ICWA), and New York state law and ( 1) Practice Tip:

regulations require LDSSs and VAs to Implementing ICWA
follow specific procedures when a case

i ) . OCFS provides several tools to assist
involves a child who is a member of a

caseworkers in implementing federal and

federally recognized tribe [SSL §39(6); 18 state regulations related to ICWA. These
NYCRR 431.18]. include:

State law defines an “Indian child” as an A model notice of a child custody
unmarried person who is under the age of proceeding, which should be sent by

18 or is under the age of 21 but was under registered or certified mail.

the age of 18 when he/she entered foster FAQs on the Indian Child Welfare Act.

care and who is a member of an Indian
nation/tribe, is eligible for membership in
an Indian nation/tribe or is the biological
child of a member of an Indian nation/tribe
and is living or domiciled within an Indian
reservation [SSL §2(36)]. State law in New York uses the term “Indian” rather than
“Native American.”

Mailing addresses for tribes and nations
in New York State.

State law defines an Indian tribe as those tribes (nations) designated by the Bureau of
Indian Affairs of the federal Department of the Interior or by the State of New York [SSL
§2(35)]. For the purpose of compliance with state regulation, an Indian tribe/nation also
includes any tribe, band or other organized group or community recognized by any other
state [18 NYCRR 431.18].

In every case where the child may be removed from the home, with the exception of
juvenile delinquency cases, inquiries regarding the child’s status must be made of the
family and, depending on age and capacity, the child. The provisions of ICWA apply to a
child even if there is only “reason to know” that the child is an Indian child. According to

7 OCFS. “Multiethnic Placement Act of 1994 as Amended by the Interethnic Adoption Provisions of 1996” (15-OCFS-
ADM-05)
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federal regulations, this means that if there is reason to know that the child is American
Indian or Alaska Native, all protections afforded under ICWA to an Indian child apply
until it has been determined by the court that the child does not meet the definition of an
Indian child [25 CFR §23.107].

Treating the child as an Indian child from the early stages of the case prevents delays
and possible changes in foster care placement to comply with the ICWA placement
preferences that could result from a later application of ICWA. ICWA requirements are
not applied simply based on a child or parent’s Indian ancestry. The court’s decision as
to whether a child is an Indian child is dependent on tribal membership/citizenship or
eligibility for such membership/citizenship. The Indian tribe/nation determines whether
the child is a member/citizen or eligible for membership/citizenship in the tribe/nation.
This determination is solely within the jurisdiction and authority of the tribe/nation [25
CFR §23.108).8

There are eight state and federally and one state only recognized Native American
nations/tribes in New York State and ten Indian reservations within the state’s borders.
The majority of Native Americans in the state do not live on reservations. The OCFS
Native American Services Office maintains a current list of tribal contacts. The office also
provides forms and documents related to ICWA compliance.

When a child is identified as an Indian child, the caseworker must:

» Notify the child’s parents, Indian custodian, nation/tribe, and the federal Bureau of
Indian Affairs by registered or certified mail of any proceeding that may culminate in:

— Placement in foster care

Termination of parental rights

A pre-adoptive placement
— An adoptive placement®

o Demonstrate that “active efforts” were made to provide remedial services and
rehabilitative programs designed to prevent the breakup of the Indian family

8 OCFS. “Implementing Federal and Corresponding State Indian Child Welfare Act Regulations”
(17-OCFS-ADM-08)

% Ibid.
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e Absent good cause to the contrary, place the child in foster care with:

1. A member of the child’s extended family

2. Afoster home certified, approved, or specified by the child’s nation/tribe as well
as by the LDSS or VA

3. An Indian foster home certified or approved by an LDSS or VA to provide foster
care services

4. A residential facility for children approved by an Indian nation/tribe or operated by
an Indian organization that has a program to meet the needs of the child [18
NYCRR 431.18]

c. Religion

The religion of a child in foster care cannot be changed without the written consent of his
or her parents or legal guardian [18 NYCRR 441.11(d)]. The child must be allowed to
maintain religious observances, instruction, and training. Arrangements must be made
for the child to continue to attend services in his/her faith, unless the parent or legal
guardian expresses otherwise in writing [18 NYCRR 441.11(b)]. When practicable and
consistent with the best interests of the child, a child must be placed in a foster family
home, agency boarding home, or group home with caregivers that reflect the religious
wishes of the child’s birth parent [SSL §373]. If a child is placed in a voluntary agency,
the voluntary agency must make the previously mentioned provisions so that the child
can continue to observe his/her faith [18 NYCRR 441.11(c)].

If the child is placed in the care of a person or agency with a different designated faith,
an explanation must be documented in the case record, along with documentation of the
child’s designated faith [18 NYCRR 428.3 (b)(2)(i)]. Birth parents may make their
religious preferences for their child known by using OCFS Model Form LDSS-3416.
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E. Assessing the child’s needs

Casework with families whose children are in foster care often involves gathering and analyzing
information from multiple sources while managing a complex array of needs, issues, priorities,
decisions, and timeframes. Accurate, complete, and timely recording of this information is
critical to shared decision making and coordination of activities among the various
helpers/decision makers in a case at any given time, as well as for making this information
available for future reference.’

It is essential for caseworkers to take into consideration all available and appropriate
assessments of the child so the child may be placed in the most appropriate setting. By the time
the decision is made to place a child into foster care, information has been gathered about the
child, the family, and the circumstances leading to the placement decision. This information will
be helpful as the caseworker assesses the child’s needs and decides, with their supervisor,
which level of placement is most appropriate for the child, given the child’s needs. The
caseworker should consider all available sources of information, including but not limited to
those below.

1. FASP safety assessment

The FASP provides a record of all the information that has been gathered about a family
and also assists in the assessment and evaluation of the family’s service needs and child’s
safety, permanency and well-being. As part of the FASP, the safety assessment assists the
caseworker in determining whether there is an immediate threat to a child or a likeliness of
serious harm [18 NYCRR 428.2(i)].

As the FASP is updated throughout the case, it must include a continuing written
consideration of whether it is safe for the child to remain in his or her current foster care
placement, and whether it is safe to discharge the child from foster care [18 NYCRR 428.3
(9)]. For a more detailed discussion of the FASP, see Chapter 12 of this guide, “Family
Engagement and Services.”

a. Protective Safety Assessment

If the child was removed from the home as part of an Article 10 proceeding (“Protective”
Program Choice selected in CONNECTIONS), CPS will have already conducted an
initial safety assessment, which is part of the case record. The record also will include a
Safety Plan that identifies a set of actions and interventions intended to protect a child or
to control a dangerous situation.

The plan must be modified during the life of the case in response to changes in the
family’s circumstances, as necessary, to continually protect the children. A Safety Plan is
necessary until the protective capacity of the parent/caretaker is sufficient to eliminate
immediate or impending danger of serious harm to the children in the absence of any
controlling interventions.?

" OCFS. (2017). Family Assessment and Service Plan (FASP) Guide, Module 8: Foster Care Issues
2 OCFS. (2017). Family Assessment and Service Plan (FASP) Guide, Module 5, Safety Assessment
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b. Non-CPS Safety Assessment

If a child has been placed in care for reasons other than protective, a non-CPS Safety
Assessment should be conducted by the assigned caseworker. The focus of the Safety
Assessment extends to include any non-CPS related dangers or threats to the safety of
the child, other family members, and the community. These can be posed by persons or
circumstances within the family/home (e.g., child behavior or a serious family crisis
resulting in loss/incapacity of a caretaker).

2. FASP Risk Assessment

A comprehensive Risk Assessment Profile (RAP) will also be completed during a CPS
investigation and this information is included in the initial FASP. The purpose of the RAP is
to help the caseworker determine the likelihood that a child will suffer some form of abuse or
maltreatment at some point in the future [18 NYCRR 432.2(d)]. During the risk assessment,
the caseworker will:

1. Gather information on the presence or absence of a set of circumstances and
behaviors in the parent/caretaker’s household(s)

2. |dentify any elevated risk elements
3. Use the CONNX system to calculate a risk rating

4. Use the risk rating and other circumstances to determine the family’s need for
services that will reduce the likelihood of future abuse or maltreatment of the
child(ren)

5. Develop a service plan that targets the behaviors or circumstances (risk elements)
that have been identified as contributing to the risk of future abuse or maltreatment?®

The caseworker engages with the family while completing ongoing safety assessments and
risk assessments to gather information, sift through the information separating facts from
assumptions, identify and gather any missing information, and reach a conclusion that will
inform further actions.

3. Health assessment

The health assessment includes an initial health screening by a qualified healthcare
professional, obtaining all available health records, a comprehensive medical examination,
and, where appropriate, a mental health assessment [18 NYCRR 441.15 and 441.22(c)]

a. Initial health screening and gathering of records

To the extent possible, each child should receive a health screening within 24 hours of
entering foster care. The purpose of this is to observe the child and gather information in
order to identify any active health problems, any need for immediate care, and the need
to continue medications, if any. It is recommended that a qualified healthcare practitioner
conduct the screening, but a caseworker trained to use a screening tool may also

3 OCFS. (2017). Family Assessment and Service Plan (FASP) Guide, Module 6, Risk Assessment
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conduct the screening, if necessary. Emergency rooms should not be used for routine
screening.*

The screening should gather these types of information about the child:

Signs of abuse or neglect

e Active medical or psychiatric problems

e Current medications, if any

e Known allergies to food, medication, or environment

e Upcoming medical appointments

o Need for eyeglasses, hearing equipment, or any other medical devices
e If child is an infant, any notable delivery history®

Prior to accepting the child into care in cases involving voluntary placements or within 10
days after admission into care (in the case of an emergency or court-ordered placement),
authorization must be requested from the child’s parent or guardian for release of the
child’s past medical records and for consent to medical assessments, immunizations,
routine health care, and emergency medical care if the parent cannot be contacted.

The voluntary transfer agreement will establish whether the local social services
commissioner has authority to consent to medical care.

If written consent for release of such records cannot be obtained, the LDSS
commissioner may authorize release of such records [18 NYCRR 441.22(d)].

If written authorization for routine medical care cannot be obtained, and the child is in
foster care due to an Article 10 proceeding or a finding that the child is a destitute child,
the LDSS commissioner may provide such authorization. Where a child is placed with a
LDSS as a juvenile delinquent, the LDSS may give consent for routine medical, dental
and mental health services and treatment [FCA §355.4]. If the child is in foster care
because of having been adjudicated as a PINS, the LDSS must seek a court order
authorizing medical care. If parental rights have been surrendered or terminated, the
LDSS commissioner may consent to medical care for the child [SSL §383-b; 18 NYCRR
441.22(d)].®

b. Comprehensive medical examination

Every child entering foster care must be given a comprehensive medical examination
within 30 days of placement [18 NYCRR 441.22(c)(1)]. If records are available showing
that a comprehensive medical examination meeting the requirements of the regulation
was completed within 90 days prior to the child’s admission into foster care, and the
agency determines that another comprehensive medical examination is not necessary,

4 OCFS. (2009). Working Together: Health Services for Children in Foster Care, p. 1-3
5 Ibid., p. 1-3
6 Ibid., Chapter 6
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the comprehensive medical examination may be waived. The examination should be
done by a qualified medical professional in a way that takes into account the child’s age,
developmental stage, and background. The comprehensive examination should include
[18 NYCRR 441.22(c)(2)]:

e Heath and developmental history

e Unclothed physical exam

e Assessment of immunization record and provision of immunizations if necessary
o Vision assessment

e Hearing assessment

e Any appropriate laboratory testing

o Dental screening

e Observation for abuse or maltreatment, which, if found, should be reported to the
SCR

c. Mental health assessment

Mental health assessments are recommended for children age three and older within 30
days of placement. Although not explicitly required in OCFS regulations, Early Periodic
Screening, Diagnosis and Treatment (EPSDT) requires an assessment of mental health
development for all Medicaid eligible children, and the American Academy of Pediatrics
recommends a psychosocial/behavioral assessment at each checkup.”

A mental health assessment is conducted by a qualified mental health professional and
should identify the child’s mental health strengths and needs and include a treatment plan.

If mental health needs are identified, appropriate services must be made available to the
child [18 NYCRR 441.15]. For a more comprehensive list of components of a mental
health evaluation, refer to the OCFS publication Working Together: Health Services for
Children in Foster Care.

d. Developmental assessment

An initial developmental assessment is recommended within 45 days of placement in
foster care. Although not explicitly required for children in foster care, developmental
assessments are required for all Medicaid-eligible children. OCFS regulations require a
developmental assessment [18 NYCRR 441.22(c)(2)].8

A developmental assessment should include:

e Developmental history

7 Ibid., p. 1-12
8 Ibid
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e Clinical assessments of fine and gross motor skills, cognition, language, emotional
well-being, self-help skills, coping skills, relationships, and other behaviors

e A treatment plan, if needed
e Substance abuse assessment

It is recommended that an initial substance abuse assessment take place within 45 days
of placement in foster care for children age 10 or older as either an independent activity
or a component of the mental health assessment. Standards for services to Medicaid-
eligible adolescents require an assessment of psychosocial adjustment, including use of
drugs, alcohol, and tobacco.® The purpose of the assessment is to determine if the child
is currently using drugs or alcohol, is at risk of such use, and if there is a family history of
substance abuse.

See Working Together: Health Services for Children in Foster Care for
recommendations on assessment tools for adolescents. An appropriate treatment plan
should be developed should any substance abuse issues be identified.

e. HIV risk assessment

Pursuant to New York State regulation, a child must be assessed for capacity to consent
to an HIV test within 5 business days of entering care. If the child does not have the
capacity to consent, the child must be assessed for risk of HIV infection within 5
business days of entering care [18 NYCRR 441.22(b)]. If the child has the ability to
consent, an assessment of the child’s risk of HIV must be completed within 30 business
days of the child entering into care. The LDSS or VA must counsel the child on risky
behaviors related to contracting HIV, and the importance of reduction behaviors. If it is
determined that the child does not have the ability to consent, trained staff at the LDSS
or VA must perform the HIV risk assessment. Such staff must be aware of HIV
confidentiality requirements.°

4. Educational assessment

When a child in a foster care placement (including foster family care, agency-operated
boarding home or group home) is admitted to the school district near the placement location,
the LDSS or VA must provide the following to the school district superintendent within 10
days of the child’s admission to school [18 NYCRR 445.1(a)]:

¢ Name of the child

o« Name and address of foster parents or agency that operates the boarding or group
home

o Name and address of the school district that the child was registered in at the time of
placement into foster care

9 Ibid
0 OCFS. “Assessment of Foster Children for Capacity to Consent and HIV Risk; Documentation and Disclosure”
(97-OCFS-ADM-15)
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o Name and address of the school last attended by the child

o Name and address of the local district commissioner, and if applicable, the name and
address of the VA acting on their behalf

The LDSS and VA, if applicable, should also supply to the school district that the child
attended at the time of removal the following:

e Name of the child

e Address of the child when the child entered foster care

o Date the child entered foster care

o Date of birth or apparent age of the child

o Name and address of the school district to which the child was admitted

The caseworker should carefully review educational records provided by the child’s school
and to determine whether the child requires any special accommodations, has an
Individualized Education Plan (IEP), or has been meeting with the Committee on Preschool
Special Education (CPSE). The caseworker should then make an effort to see that the child
continues to receive appropriate educational services at his/her current school, or at the
child’s new school, if disruption has been necessary. The caseworker should work closely
with the school to determine if the child needs any further academic evaluation.

Foster Care Practice Guide for Caseworkers and Supervisors January 2019



Chapter 4 Foster Care Placement Options Page | F-1

F. Documenting placement decisions

The FASP and its accompanying Progress Notes is the mechanism by which foster care
workers document work with the child and the family. The FASP is maintained within CONNX
and may be updated by any staff who are assigned to the case.

Information is entered in the “Foster Care Issues” section of the FASP, which consists of six
sub-sections, each with multiple tabs/questions that address the key components of foster care
assessment, planning, and decision-making. The “Appropriateness of Placement” subsection
includes documentation of the appropriateness of the placement decision and the child’s
specific placement setting [18 NYCRR 428.6(a)(2) and 430.11(c)(2)(vii)].

1. Location of the child

A child must be placed in the least restrictive setting appropriate to the child’s needs [18
NYCRR 430.11(d)(1)]. Whenever a child is placed at a level of placement other than a foster
family boarding home or agency boarding home, the caseworker must show that this level of
placement is necessary and appropriate to meet the child’s needs. This must be recorded
within 30 days of the placement or change in placement [18 NYCRR 428.3(f)(4), 428.7(d),
430.11(d)(3)(ii), 430.11(d)(4)(ii)].

When placement is necessary, a child should also be placed as close as possible to his/her
family, as long as it is not contrary to the child’s safety or well-being [18 NYCRR 430.11(c)].
If a child is placed at considerable distance from his/her family, caseworkers must document
why this placement is in the child’s best interests despite, or perhaps because of, the
distance [18 NYCRR 430.11(c)(2)].!

2. Continuity of environment
In this subsection of the FASP, the worker must:

o Indicate whether siblings have been placed in the same home. If siblings have not
been placed together, the caseworker must explain the reasons for this decision.

e Document whether the placement permits continuity in family, community, school,
and religion. Where continuity has not been achieved in any of these categories, the
caseworker must explain why.

e Describe any efforts to maintain or to promote continuity, such as planned visitation
with siblings and relatives or continued participation in school or community
activities. The description must include any barriers to continuity.?

" OCFS. (2017). Family Assessment and Service Plan (FASP) Guide, p. 8-8
2 Ibid, p. 8-10
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3. Continuity of culture for American Indian children

This subsection must be completed for each child in out-of-home placement. The
caseworker must answer these questions:

¢ Is the child in placement an American Indian child?

e Does this placement meet the requirement for the child to be placed in a home
compatible with the child’s culture?

o Was the required order of preference for placement of American Indian children
followed?

Depending upon the caseworker’s response to these questions the caseworker will be
prompted to provide more detailed information:

e Specific contact with the parents, child, or family regarding the child’s possible tribal
affiliation

e Specific tribal affiliation, name, telephone, and address of tribal affiliate, and any
input or decision provided by tribal affiliate pertaining to the child’s placement

e The reasons the order of placement preference was not followed, if applicable.
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Chapter 5
Kinship Foster Care

Kinship foster homes are key resources in the overall strategy for finding homes that best meet
children's needs. When children can't live safely with their parents and are placed into care,
child welfare policy prioritizes placement with relatives or someone with a positive prior history
with the child. Nationally, 30 percent of children live in kinship foster homes, with high
performing states placing up to 50 percent of children in care in kinship foster homes."

The term “kinship foster care” is applied both to relatives who become approved or certified
foster parents and to nonrelatives with positive relationships with children or families who
become certified foster parents.

Children in kinship care placements tend to have:
o Fewer moves while in care
e Lower re-entry rates
e More placements with siblings
e Less additional involvement with Child Protective Services or juvenile justice systems?

Researchers have identified longer-term positive impacts on the behavioral well-being of
children placed with a kinship caregiver: “Children placed into kinship care had fewer behavioral
problems three years after placement than children who were placed into foster care.”® In
addition, “Children who moved to kinship care after a significant time in foster care were more
likely to have behavioral problems than children in kinship care from the outset,” emphasizing
the importance of searching for and identifying potential kinship caregivers early in the case.

' Adoption and Foster Care Analysis and Reporting System (AFCARS). (2016). Accessed at
https://www.acf.hhs.gov/cb/resource/afcars-report-24

2 Winokur, M., et al. (2008). Matched comparison of children in kinship care and foster care on child welfare
outcomes, Families in Society: The Journal of Contemporary Sciences. 89:3, 338-346.

3 Rubin, D. et al. (2008). Impact of kinship care on behavioral well-being for children in out-of-home care. JAMA
Pediatrics Journal.162:6.550-556.

4 Ibid.
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A. Who can provide kinship care?

In New York State, a home where relatives within the third degree provide foster care is
considered to be an “approved home.” An approved home is defined as a home in which
temporary or long-term foster care is provided to a child by a foster parent who is a relative
within the second or third degree to the parent(s) or step-parent(s) of the foster child, and who is
duly approved by a LDSS or a VA [18 NYCRR 443.1(f)].

A kinship caregiver also may be a person who is not related to the child by blood, marriage, or
adoption, but who has a positive relationship with the child. These types of individuals include,
but are not limited to, stepparents, godparents, neighbors, and family friends [SSL §458-a(3)].

1. Approved foster homes

A letter of approval issued by the LDSS or VA allows individuals who are related within the
second or third degree of the parent(s) or stepparent(s) of a foster child to receive
remuneration from a LDSS or VA agency to provide foster care for a child under the age of
18 years. This age can be extended to 21 years or younger if a child who entered foster
care before the age of 18 is attending a school, college, or university or is regularly
attending a course of vocational or technical training [18 NYCRR 443.1(d)].

Relatives within the second or third degree to the parent(s) or stepparent(s) of a child
include [18 NYCRR 443.1(i)]:

¢ Grandparents of the child

e Great-grandparents of the child

e Aunts and uncles of the child, including the spouses of the aunts or uncles
e Siblings of the child

o Great-aunts and great-uncles of the child, including the spouses of the great-aunts or
great-uncles

o First cousins of the child, including the spouses of the first cousins
o Great-great grandparents of the child

e Unrelated persons where placement allows half-siblings to remain together in an
approved foster home, and the parent(s) or stepparent(s) of one of the half-siblings is
related to the person in the second or third degree

Relatives may become certified foster parents if they fall outside of the definition of an
approved home (they are not within the third degree of parent or step-parent of the child) [18
NYCRR 443.1(f)].

See Chapter 7 of this guide for more information on certified foster parents.
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B. Identifying and contacting potential kinship caregivers

Consistent with Federal law [42 USC 671(a)(29)], OCFS regulation [18 NYCRR 430.11(c)(4)]
requires that relatives be identified, notified, and informed of the options under which the
relatives may provide care for that child within 30 days of the child’s removal from the home or
earlier where directed by a court or as required by SSL §384-a.

The notice must explain the options the relative has under federal, state, and local law to
participate in the care and placement of the child [18 NYCRR 430.11(c)(4)]. It must include the
options available to the relative to either care for the child through foster care or by direct legal
custody and any options that may be lost by the failure to respond to such notification in a timely
manner.

OCFS regulations require the LDSS to exercise due i
diligence to identify and provide notice to all adult { 1) Practice Tip:
grandparents, all parents of a sibling of the child where Finding fathers
such parent has legal custody of the sibling, and other
adult relatives of the child, including adult relatives
suggested by the child’s parent, with the exception of

It is essential that caseworkers
seek to identify and locate the
non-respondent parent, typically

grandparents, parents of a sibling of the child where the father, as a resource and to
parent had legal custody of the sibling of the child and/or engage this side of the child’s

any other identified relatives with a history of family or family. Various methods can be
domestic violence, that the child has been or is being used to locate family members,
removed from the custody of his/her parent(s) [18 such as a child support registry,
NYCRR 430.11(c)(4)]- Lexis Nexus, the putative father

. , . registry and social media.
An eligible relative or nonrelative may volunteer to

provide foster care to the child or may be identified by the See Chapter 4 of this manual for
child, the child's parent(s) or stepparent(s), the court, a O THSIEHEN T2 AU
representative of the LDSS, or other interested party as FeiirEr e

potentially appropriate to provide foster care to the child.

For the purposes of this section, an eligible nonrelative may include, but is not limited to, a
child's godparent, neighbor, family friend, or an adult with a positive relationship with the child
[18 NYCRR 443.7(a)(2)].

Caseworkers must attempt to identify any adult relatives that are fit and willing to accept the
child into their home during their time away from their parents. Parents should be asked to
name relative and nonrelative resources as potential collateral contacts and also to develop a
clearer picture of the family system. Questions may include:

e Who do you ask to watch your children in an emergency?

e If your car broke down, who would you call for a ride?

o If you are stressed and need to talk to someone, who would you talk to?
Where developmentally appropriate, children might be asked:

e Who do you spend holidays with?
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e Who visits the house?
e Who is your favorite babysitter?

In addition to the persons noted above who must receive notice, other persons identified by the
family and children should be contacted, even if they cannot be permanency resources. They
may be able to generate other contacts, which can then be explored. They also may serve on
the child’s Service Plan review team or in other supportive activities.

Caseworkers must document in the case Progress Notes any information about an absent or
non-respondent parent; the results of an investigation into the location of any relatives, including
grandparents of the child; and the efforts to identify and provide notification to grandparents and
other adult relatives.

1. Information and publications

Within 30 days after removal of a child from the custody of the child’s parent or parents, or
earlier where directed by the court, LDSSs must exercise due diligence in identifying the
children’s relatives. The LDSS must provide the child’s relatives with notification that the
child has been or is being removed from the child’s parent or parents, that explains the
options under which the relatives may provide care for the child, including both foster care
and non-foster care options [18 NYCRR §430.11(c)(4)].

According to OCFS policy, publications must be provided:
At the time an identified person is notified of a child’s removal:

e “Know Your Options: Kin Caring for Children” (Publication 5175/ 5175-S)

e “Make an Informed Choice: Kin Caring for Children” (Publication 5120 / 5120-S)

At the time a caregiver chooses to become a foster parent and when a child’s foster care
placement changes:

e Know Your Permanency Options: The Kinship Guardianship Assistance Program
(Publication 5108) See 11-OCFS-ADM-03 and 18-OCFS-ADM-03.

Publications are strongly encouraged but not required to be provided:

At the time a caregiver chooses to provide care outside of the foster care system or at
any time it becomes known that a person is a non-parent caregiver:

e “Know Your Resources: Non-Parent Caregiver Benefits” (Publication 5194 /
5194S)

At the time an identified person is notified of a child’s removal and at any time it may be
helpful:

e Having a Voice & a Choice: New York State Handbook for Relatives Raising
Children (Publication 5080 / 5080-S). See 09-OCFS-ADM-04.
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C. Kinship foster home process

Foster care is intended to be temporary, with the permanency goal of returning the child to the
parent, if possible.

If a relative or non-relative with a relationship to the child’s family is interested in becoming a
foster parent, he/she should begin the process as soon as possible after the child has been
removed.

In regard to a child placed in accordance with FCA Article 10, where the child has already been
placed in a nonrelative foster home and a relative comes forward to become that child’s kinship
foster parent, the relative may seek the assistance of the Family Court. The application must be
brought to the court within six months of learning that the child was in foster care or twelve
months from the date the child had been removed from the child’s home. The court will hold a
hearing on the application [FCA §1028-a] if:

e The relative is related to one of the parents of the child within the third degree of
consanguinity;

e The relative expresses the desire to become a foster parent, and had not previously
refused to be considered as a foster parent or custodian of the child, provided, however,
that an inability to provide immediate care for the child due to a lack of resources or
inadequate housing, educational or other arrangements necessary to care appropriately
for the child does not constitute a previous refusal; and

e The LDSS has refused to place the child with the relative for reasons other than the
relative’s failure to qualify as a foster parent pursuant to 18 NYCRR Part 443.

The court then determines whether it is in the best interests of the child to be placed in
foster care with the relative. If the court determines that it is in the best interest of the child to
be placed in foster care with the relative, the court will direct the LDSS to commence an
investigation of the relative’s home for approval or certification within twenty-four hours.
Unless and until the home is either emergency or fully certified or approved, a foster child
may not be placed in the home. Kinship foster parents are held to the same standards and
processes as certified nonrelative foster boarding homes [18 NYCRR 443.3].

For more information on the foster parent certification and approval process, refer to
Chapter 7 of this manual.

1. Emergency foster homes

Kinship families often come into contact with the child welfare system during a family crisis.
New York allows a kinship caregiver of a child to be certified or approved as an emergency
foster home if the child is being removed from his/her home by a court order or if the child’s
case record indicates a compelling reason to place him/her with a relative. Under these
circumstances, safety and risk assessments and home studies are done on an expedited
basis.
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A relative with in the third degree of the child or parent may be approved as an emergency
relative foster home when the child is removed from the home [18 NYCRR 443.1(g) and 18
NYCRR 443.7(a)(1)]. The relative may self-identify or be identified by the child, the child’s
parents, the court, or the LDSS [18 NYCRR 443.7(a)(2)]. A relative who is not within the
third-degree relationship with the parent of the child or a person identified as a close friend
of the family may be certified as an emergency foster home [18 NYCRR 443.1(h)].

Before placing the child in the emergency foster home, the caseworker must [18 NYCRR
443.7(b)]:

o Obtain a signed and dated letter from the potential kinship caregiver indicating the
exact relationship to the child and the child's parent(s), that the person is willing to
provide foster care for the child and an assurance that he/she understands that the
child is in the legal custody of the Commissioner of Social Services, and that by
accepting responsibility for providing foster care for the child, he/she agrees to
comply with foster care requirements, including, but not limited to those involving the
role and authority of the certifying or approving authorized agency and the social
services district with legal custody of the child to supervise the placement.

— Perform an expedited home study that assesses the potential kinship caregiver’s
home to ensure that there is no apparent risk to the health and safety of the child.

— Perform a home study on an expedited basis that assesses the person’s family,
focusing on the following factors:

— The family's relationship with the child and the child's parent(s) or stepparent(s)
— The care provided to other children in the home by the potential kinship caregiver

— The potential kinship caregiver's knowledge of the circumstances and conditions
that led to the need for the child's foster care placement

— The past role of the potential kinship caregiver in helping and/or protecting the
child from and/or preventing occurrences of abuse or maltreatment of the child

— The present ability of the potential kinship caregiver to protect the child from
abuse or maltreatment and the ability of the potential kinship caregiver to
understand the need to protect the child from abuse or maltreatment

+ If the home is found to be suitable after these requirements have been met, the
home will be certified or approved as an emergency foster home or an emergency
relative foster home for 90 days from the date of placement of the child in the home.

e A written agreement must be made between the LDSS/VA and the potential kinship
caregiver within seven days of the child’s placement providing the potential kinship
caregiver will comply with relevant laws and regulations [18 NYCCR 443.7(d)].

Within seven days of placement, the LDSS or VA must [18 NYCCR 443.7(e]:
e Submit a completed SCR database check form to OCFS.

o If the applicant or other person 18 years of age or older who resides in the home of
the applicant resided in another state at any time during the five years preceding the
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emergency approval or emergency certification, obtain the documentation necessary
to enable the agency to request child abuse and maltreatment information from the
applicable child welfare agency in each such state of previous residence.

e Submit a completed form to check the register of substantiated category one cases
of abuse or neglect maintained by the Justice Center for the Protection of People
with Special Needs.

During that seven-day period, the LDSS/VA must obtain all required background check
forms and submit a SCR database check request [18 NYCRR 443.7(e)].

If the emergency foster home receives final full approval on or before the 90th day of
placement, the kinship caregiver may continue to provide foster care past the 90th day [18
NYCRR 443.7(g)]. The 90-day period may be extended if the kinship caregiver has
otherwise satisfied all other requirements for final approval with the exception of a criminal
history check, SCR database check, or the Justice Center register check [18 NYCRR
443.7(h)(1)].

2. Legal authority

Children who are placed in kinship foster care are still in the legal custody of the LDSS.
Therefore, while kinship caregivers may make decisions regarding the daily care of the child
while applying the reasonable and prudent parent standard to encourage the child’s
development through age or developmentally appropriate means' [18 NYCRR 441.25], any
decisions made regarding medical care, education, and other significant activities must be
made with the consent, where applicable, of the child’s parent, LDSS, or VA agency [SSL
§398]. Access to any government documents related to the child such as birth certificates,
Social Security cards, etc. also remains with the LDSS or VA agency.

3. Agency and court oversight

The casework contact requirements for a foster child placed in kinship foster care are the
same as those applicable to a foster child placed in a non-kinship foster home. While a child
is in a kinship foster care placement, a caseworker from the LDSS or foster care agency
must visit the relative’s household at least once during the first month of placement.
Thereafter, contacts with the kinship foster parent must be monthly, and at least one
casework contact every three months must be at the foster home [18 NYCRR 441.21(d)].
Kinship foster parents must be informed of and asked to participate in service plan reviews.
Kinship foster parents are also expected to participate in the plan for the child’s visitation
with parents, working in unison with the child’s parents, LDSS and foster care agency; and
bring the child to any necessary appointments including medical, dental, counseling, school-
related and any other service providers [18 NYCRR 430.12].

The Family Court will be involved in the case as long as the child remains in foster care.
Therefore, the court will continue to hold any permanency hearings that are required for a
foster care case. As a foster parent, kinship foster parents will receive a copy of the

" OCFS. “Supporting Normative Experiences for Children, Youth, and Young Adults in Foster Care: Applying a
Reasonable and Prudent Parent Standard (15-OCFS-ADM-21)
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permanency hearing report 14 days prior to the hearing, receive notices of the hearings, and
have the right to appear and speak at such hearings [FCA §§741-a, 1040 and 1089(b)]. For
more detailed information on permanency hearings, refer to Chapter 3 of this manual.

4. Children of Native American descent

The placement of a child with a relative increases the child’s exposure to his or her family’s
history and culture. Specifically, for children who have been identified as members of a
federally recognized Native American tribe, the federal Indian Child Welfare Act (ICWA) of
1978 [25 USC 1901 et seq], “endeavors to preserve and strengthen Indian families and the
Indian culture by requiring that, if at all possible, Indian children remain with their extended
families, or at least within the Indian community.”? Foster care placement preference
provisions also apply to state-recognized Indian tribes [18 NYCRR 431.18].

According to the provisions established by ICWA, absent good cause to the contrary and
unless the Indian tribe/nation has established its own set of placement preferences, the first
preference of placement for a foster child that is a member of a recognized tribe is with a
member of the child’s family or extended family. Guidelines for ICWA compliance when
placing a child with a relative are available on OCFS’s Native American Services web page
(https://ocfs.ny.gov/main/nas/).

2 National Indian Child Welfare Association. Introduction to ICWA — Module 16, Out-of-Home Placement of Indian
Children.
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D. Other types of kinship placement

In addition to foster care, caseworkers must be prepared to discuss other types of placement
with potential kinship caregivers, including the level of legal and financial support associated
with each type of placement. OCFS provides helpful charts for reviewing permanency options
with relatives and other suitable caretakers in its publication, Know Your Permanency Options:
The Kinship Guardianship Assistance Program (Publication 5108).

In general, relatives and eligible nonrelatives of children may consider these options, in addition
to foster care:

1.

Informal care
Direct placement
Legal custody
Legal guardianship
Adoption

Informal care

When a parent directly makes an arrangement with a relative or friend to take care of their
child, it is called informal care. The parent may make this type of arrangement if they are
sick, incarcerated, or overseas for military service. There is no court or LDSS involvement
while the child is in the informal care of the relative or friend, and the arrangement is usually
for a short- term, specific reason. Caregivers in an informal care arrangement do not have to
submit to background checks or clearances from the Statewide Central Register (SCR) as
the courts and the LDSS are not involved in this arrangement.

a. Decision-making authority

Informal care, per se, provides no decision-making authority to the informal caregiver.
The informal caregiver does not have legal custody of the child, and therefore, no legal
authority to make any lasting decisions for the child such as decisions related to medical
care or education. The parent maintains legal custody and parental rights and can
rescind the informal placement arrangement at any time.

Informal caregivers can obtain some decision-making authority over the child by entering
into a “person in parental relationship” agreement with the parents of the child [New York
State General Obligations Law (GOL) §§5-1551 to 5-1555]. Such designation applies to
the status of a person in parental relation as addressed in Public Health Law §§2164
and 2504, and Education Law §§2 and 3212. In this signed agreement, the parent
designates the informal caregiver as the “person in parental relationship” for the child
and specifies the level of decision-making ability that caregiver has with the child [PHL §
2504(2)]. For example, the parent, in writing, states that the informal caregiver can make
decisions regarding:

 Routine medical and dental services
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¢ Routine mental health services
e Emergency hospital visits [PHL §2504(4)]

e Educational decisions, such as receiving special needs evaluations and services or
counseling

More serious or long-term decisions, such as surgeries requiring anesthesia or
enrollment in a new school district, are not covered under such agreements and still
legally require direct approval from the child’s parent. These agreements are not legally
valid for more than six months and should be as specific as possible [GOL §5-1551]. A
template form for a person in parental relationship agreement (OCFS-4940) is available
on the OCFS website in both English and Spanish.

b. Financial assistance

A caregiver may apply for certain financial supports during an informal care
arrangement. These may include:

e Temporary financial assistance through the caregiver’'s LDSS
e Medicaid for the child’s healthcare costs

e Supplemental Nutrition Assistance Program (SNAP) for the child’s nutritional needs
(formerly the food stamps program)

e Social security income, if the child is disabled

Caregivers may also apply for a nonparent caregiver grant, based on the income and
resources of the child. Caregivers also may apply for financial assistance for the child
care costs of the child, if the caregiver is working.

The OCFS Publication “Know Your Resources: Non-Parent Caregiver Benefits”
(Publication 5194 / 5194S) helps explain these options for caregivers. For more specifics
on the financial assistance available to kinship caregivers and the children in their care,
refer to Section F of this chapter.

2. Direct placement (Article 10)

In this type of arrangement, a child is removed from his/her home and placed directly with a
relative or eligible nonrelative by the Family Court through a court order [FCA
§1017(2)(a)(ii)]. In such a placement, the kinship caregiver has legal custody of the child. A
relative or eligible nonrelative can request a direct placement by going before the Family
Court judge and informing the LDSS caseworker assigned to the case or the birth parents
may identify a suitable relative or family friend.

The kinship caregiver is granted temporary legal custody and is given the authority to care
for the child with the protection of a court order. Parents may or may not agree to transfer
legal custody to the relative. The custody arrangement usually lasts as long as the Article 10
case is before Family Court. Direct placement is also referred to as “Article 10 custody” or
“N-Docket custody” in Family Court.

Foster Care Practice Guide for Caseworkers and Supervisors January 2019


https://ocfs.ny.gov/main/Forms/kinship/OCFS-4940.docx
https://ocfs.ny.gov/main/Forms/kinship/OCFS-4940-S.docx
https://ocfs.ny.gov/main/publications/Pub5194.pdf
https://ocfs.ny.gov/main/publications/Pub5194-S.pdf
https://ocfs.ny.gov/main/Forms/kinship/OCFS-4940-S.docx

Chapter 5 Kinship Foster Care | Page D-3

a. Roles of Family Court and LDSS

Direct placement with a kinship caregiver is an alternative to the child going into foster
care, but the child is still under the jurisdiction of the Family Court. The Family Court will
order the LDSS to supervise direct placements and make regular visits to the kinship
caregiver’s home. The court will also issue an order specifying a visitation plan for the
child to see his/her parents, as the direct placement is intended to be temporary.
Relatives that have been granted temporary legal custody through direct placement are
asked by the court to assist in following this visitation plan. Permanency hearings are
required for children in direct legal custody arrangements [FCA §1089].

The court will continue to monitor the case until the child is returned to the parent or the
relative is awarded a more permanent form of custody.

b. Financial assistance

A Kkinship caregiver can apply for the same financial supports while they are in a direct
custody placement as previously mentioned with informal care.

Direct placement cases usually result in the child eventually being returned to his/her
parents, but this does not always occur. If a parent in unable to resolve the issues that
resulted in the child’s placement with the relative, the relative may be asked if they would
like to pursue a more permanent, longer-term arrangement. These include:

e Legal custody (Article 6)
o Legal guardianship
e Adoption

It is important for the kinship caregiver to know that adoption subsidies are not available
for children that have been adopted through a direct placement arrangement [18
NYCRR 421.24, SSL §451(1)]. In addition, as the child is not in foster care and the
caregiver is not a foster parent, the placement is not eligible for Kinship Guardianship
Assistance (KinGAP) payments.

3. Legal custody (Article 6)

Petitioning the court for legal custody under FCA Article 6 gives the kinship caregiver the
legal authority to care for and make decisions regarding the child’s care. Once custody is
granted, the caregiver does not need to return to court unless someone else, such as the
parent, applies to the court to change the custody arrangement. Parents of the child can
petition the court to change the custody agreement at any time. Caregivers applying for
legal custody do not have to submit to background and SCR checks unless the court orders
such clearances.'

Transfer of legal custody can be done with or without the consent of the child’s parent(s). If
the child’s parent(s) do not consent, the relative will have to demonstrate extraordinary

" OCFS. Having a Voice and a Choice: New York State Handbook for Relatives Raising Children (Publication 5080 /
5080-S)
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circumstances to the court in order to obtain custody [FCA §1055-b]. Extraordinary
circumstances may include:

e« Abandonment by the parent

e Regular occurrences of neglect or abuse by parent
e Unfitness of the parent

o Extended period of residence with relative

New York law [Domestic Relations Law §72(2)] specifies that 24 continuous months of
residence with a grandparent qualifies for an extraordinary circumstance, but a shorter
period may also qualify, at the discretion of the court. Ultimately, the judge in Family Court
determines whether the extraordinary circumstances merit giving legal custody to the
relative caregiver [FCA §1055-b].

a. Legal authority

Parents maintain their parental rights while their children are in the legal custody of a
relative. This means that, at any time, parents can file a petition for visitation with the
child or to end the custody arrangement. Individuals with legal custody can make
educational decisions, including enrolling a child in school [Domestic Relations Law §74,
FCA §657], as well as medical decisions if authorized by the court [FCA §1055-b].
Relatives with legal custody can also enroll the child in their employer-based health
insurance plans [FCA §657, Domestic Relations Law §74].

b. Involvement with LDSS

Under a private order of custody (Article 6), the LDSS is not responsible for supervising
the placements via caseworker visits, etc. The LDSS can offer preventive services to
help maintain the safety and well-being of the child in the kinship caregiver's home if
there is a risk of the child having to enter foster care [18 NYCRR 423.3(b)].

c. Financial assistance

Kinship caregivers can apply for the same financial supports while they have legal
custody of a child as those available during direct custody placements.

d. Implications of choosing legal custody

Once a kinship caregiver becomes a child’s legal custodian, he/she cannot become the
child’s foster parent and the child is no longer eligible for foster care placement unless:

e CPS removes the child from the kin/relative’s care due to allegation of abuse or
neglect on the part of the kin/relative; or

e The child is placed in foster care due to behavioral issues and a PINS or JD petition
is filed.?

2 |bid.
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Unless circumstances of the case significantly change and it is in the best interest of the
child, legal custody arrangements are rarely changed by the courts. These custodial
arrangements often last until the child reaches adulthood.

4. Legal guardianship

Legal guardianship status is similar to a legal custody arrangement, with the exception of
the following:

» Kinship caregivers applying for guardianship are required by the court to complete
SCR checks for themselves and for anyone over the age of 18 living in the home
[Surrogate’s Court Procedure Act (SCPA) §1704(8)(vi)].

e Criminal background checks will be ordered for the potential guardians and anyone
over the age of 18 living in the home [SCPA §1704(8)(v)].

e Guardians have full legal authority to apply for government records and documents,
such as birth certificates and social security cards, on behalf of and for the child.

e Guardians can consent to medical care for the child [SCPA §1706(1)].
e Guardians can voluntarily place a child in foster care [SSL §384-a].

A petition for guardianship may be heard in either Family Court or Surrogate’s Court. Legal
guardianship can be a temporary arrangement, but most tend to be long term and last until
the child reaches adulthood. Parents can petition the court to end the guardianship, but the
court makes the ultimate determination [SCPA §1707]. In addition, once a kinship caregiver
becomes a child’s legal guardian under an Article 6 placement, he/she is not eligible to
become that child’s kinship foster parent and receive foster care subsidy payments or adopt
the child and receive adoption subsidies [18 NYCRR 421.24], [SSL §451(1)].

5. Permanent guardianship

If a child has been freed for adoption or both parents whose consent to the adoption of the
child have died during the legal guardianship of a kinship caregiver, the court can appoint
that relative as the permanent legal guardian of the child. The permanent guardian can
make medical and educational decisions on behalf of the child and enroll him/her in a health
insurance plan. The permanent guardianship can continue until the child is 21, if the child
consents. Permanent guardians can consent to the adoption of the child [FCA §661(b)].

6. Standby guardianship

Parents who have a potentially fatal, chronic, or progressive illness can choose to name a
standby guardian to take care of their children when they become unable to do so. A
standby guardianship is created by filing a petition with the court or signing a written
statement that is later filed with the court. Until the guardianship begins, the parent of the
child maintains full parental rights. The standby guardianship can be effective until the child
reaches the age of 21, if the child consents. Should the child legally marry before his or her
18th birthday, the guardianship will end. Standby guardianship allows ailing parents to make
plans for the care of their child while they are still able to do so [SCPA §1726].

Foster Care Practice Guide for Caseworkers and Supervisors January 2019



Chapter 5 Kinship Foster Care | Page D-6

7. Kinship Guardianship Assistance Program (KinGAP)

New York State’s Kinship Guardianship Assistance Program (KinGAP), provides monthly
payments and other benefits to relative guardians of children that have been discharged
from foster care [SSL §§458-a to 458-f]. KinGAP provides assistance to relatives and certain
nonrelative caregivers who obtain legal guardianship, encouraging another permanency
option for children in care.®

a. Child’s eligibility requirements

A child is eligible for KinGAP assistance payments if the following requirements are met
[18 NYCRR 436.3]:

The child has been in foster care in the home of the prospective relative guardian for
at least six consecutive months

The prospective relative guardian must have been a fully certified or fully approved
foster parent of the child for at least six months prior to the application for KinGAP.

Return to home or adoption are not appropriate permanency options for the child.
The child demonstrates strong attachment to the prospective relative guardian.

The prospective relative guardian demonstrates a strong commitment to permanently
caring for the child.

Age-appropriate consultation has been held with the child; if the child is at least 14
years of age, the child has been consulted about the proposed kinship guardianship;
and if the child is at least 18 years of age, he/she has consented to the guardianship.

If the child was placed into care due to an Article 10 removal, all fact-finding hearings
[FCA §1051] and the first permanency hearing [FCA §1089(a)(2)] have been
completed.

If the child was placed into care for another reason, the first permanency hearing has
been completed.

Itis in the child’s best interests for the foster parent to become the child’s legal
guardian

The child remains eligible for KinGAP payments should a successor guardian becomes
responsible for the child [18 NYCRR 436.3(f)].

b. Assistance payments

Once approved, the relative guardian and LDSS enter into a written agreement that
specifies the amount of the monthly assistance payments, and payments for other
expenses, including the child’s medical coverage [18 NYCRR 436.4]. After the
agreement has been signed, the court will issue letters of guardianship and the child will

3 OCFS “Kinship Guardianship Assistance Program” [11-OCFS-ADM-03]
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be officially discharged from foster care. Payments will begin upon the issuance of
letters of guardianship and the child’s discharge from foster care [18 NYCRR 436.5].

In addition, the LDSS will then reimburse the guardian for expenses incurred during the
process of obtaining guardianship, as non-recurring guardianship expenses
[SSL §458-c, 18 NYCRR 436.7].

KinGAP assistance payments may continue until the age of 21, depending on the
circumstances of the case [SSL §458-b,18 NYCRR 436.5(e)].* Payments may be made
until the reaches the age of 21 irrespective of the child’s age when the KinGAP
agreement took effect if the child consents to the continuation of the appointment of the
guardian upon reaching the age of 18, the court grants the continuation, and the child is
[SSL §458-b(7)(a)]:

e Completing secondary education or a program leading to an equivalent credential;
e Enrolled in an institution that provides post-secondary or vocational education;
o Employed at least 80 hours per month;

o Participating in a program or activity designed to promote or remove barriers to
employment; or

e Incapable or any of such activities due to a medical condition, as supported by
regularly updated information in the child’s case record.

The LDSS will send annual notification letters to guardians, reminding them of their legal
obligations to the child [18 NYCRR 436.6].

c. Successor guardianships

A successor guardian is someone who is named by a prospective relative guardian or a
relative guardian who is in receipt of KinGAP payments, in the agreement or in an
amendment to the agreement, and approved by the LDSS who has agreed to assume all
responsibilities for the care of the child should the relative guardian die or become
incapacitated to the point where he or she can no longer care for the child [SSL §458-
a(6), 18 NYCRR 436.1(i)].5

8. Adoption

Once a foster child has been freed for adoption, a potential permanency plan is for the child
to be adopted by the current foster parent. If the child has been in the care of the same
foster parents for more than one year and they are willing and able to adopt the child, the
foster parents will be given preference and first consideration [SSL §§374(1)(a) and 383(3)].
The requirements for a kinship foster parent wishing to adopt a child are the same as for all
foster parents. One of these requirements is that a foster parent would have to become an
approved foster parent.

For details about adoption as a permanency option, see Chapter 6 of this manual.

4 Ibid.

5 OCFS. “Continuation of the Kinship Guardianship Assistance Program (KinGAP) to a Successor Guardian” (16-
OCFS-ADM-10)
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E. Documenting work with kinship caregivers

Caseworkers are required to document their work with kinship caregivers in the Family
Assessment and Service Plan (FASP) and in progress notes [18 NYCRR 428.5 and 428.6].
This, among other things, should include diligent efforts made to identify kin/relatives, casework
contacts [18 NYCRR 441.21(d)], visits with relatives, and examination of the kin/relative’s home
[18 NYCRR 428.5(c)(10) to (12)].

Diligent efforts to identify kinship caregivers should be tracked under the “Activities Prior to
Placement” tab in the CONNECTIONS system (CONNX). If applicable, work must be
documented related to maintaining the child’s continuity of environment and culture, if the child
is identified as a child of a Native American tribe.

The Permanency Progress/Concurrent Planning window in CONNX is used to document
placement with kin/relatives for both non-freed and freed children. If the children will be placed
in a non-LDSS custody type of placement, the caseworker must document record this in the
“Non-LDSS Custody-Relative/Resource Placement Connections” window. This window must be
used in cases of direct placement, custody arrangements, and guardianships.

If the child is being discharged from foster care to a custodial arrangement or guardianship, the
caseworker must select the discharge type “Home/Relative/Other Caretaker.” Under this
discharge type, the caseworker must document why the discharge to a relative is the most safe
and appropriate decision for the child. This information is entered in the following windows:

o Situations/Behaviors/Concerns
e Decision Support
e Needs/Resources

For more information on documenting casework with relatives, refer to the OCFS Family
Assessment and Service Plan Guide. Additional guidance is provided in the OCFS Local
Commissioners Memorandum, “Accurate Reporting of Kinship Foster Care Placements” (14-
OCFS-LCM-15).
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F. Resources for kinship caregivers

Kinship care can be complex and difficult to navigate, especially for caregivers who are not
familiar with the intricacies of the child welfare system. OCFS provides information on the
kinship page of its website, which allows the user to:

e Search for available kinship services at the local, county level
e Link to publications, websites, other state and federal programs, and reports
e Access information related to KinGAP

OCFS also has published documents specifically designed to help inform relatives that are
raising children. See Section A of this chapter.

1. Kinship Navigator

The Kinship Navigator program is supported by state funds and is designed to provide
information and resources to kinship caregivers. The New York State Kinship Navigator
website (http://www.nysnavigator.org/) offers:

e Various online resources, including educational videos

e Legal resources, including legal service organizations with experience in kinship
cases

e A map of NYS counties with kinship programs, as well as other OCFS-funded kinship
programs across the State

¢ Resources on kinship-related policies
o Informational guides on special topics such as children with incarcerated parents

The Kinship Navigator program also has representatives available to present to interested
organizations, including at the local level. Contact information for Navigator representatives
is available on the website."

2. Financial resources

There are a number of financial resources available for kinship caregivers and the children
they care for with varying eligibility criteria. Caseworkers should be familiar with the types of
financial resources available so they can provide support to kinship caregivers. The OCFS
Publication “Know Your Resources: Non-Parent Caregiver Benefits” (Publication 5194 /
5194S) helps explain these options for caregivers.

Some resources are listed below. Relatives also should be encouraged to visit
www.mybenefits.ny.gov to quickly check their eligibility for various benefit programs.

Temporary Assistance: Monthly temporary assistance cash grants to help defray the cost
of caring for the child. The amount of the temporary assistance received is based on need.

" OCFS. “NYS Kinship Navigator Program” (07-OCFS-INF-05)
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Temporary assistance on behalf of the child only is called a “non-parent caregiver case” and
only the child’s income and resources are counted. Relatives should contact the LDSS
temporary assistance office.

Child Support: If the kinship caregiver has not legally adopted the child, the child’s birth

parents are expected to offer some level of financial support to the caregiver [FCA §413].
The court can order the birth parents to pay child support to the relative taking care of the
child.

Supplemental Nutrition Assistance Program (SNAP): This program, formerly called Food
Stamps, helps families purchase healthy food. Detailed information on eligibility
requirements and application procedures is available at http://otda.ny.gov/programs/snap!/.

Women, Infants and Children (WIC): WIC offers assistance with the purchasing of food
and nutritional screenings for:

e Low-income pregnant women
e Women with infants less than one year old
e Children under the age of 5 with identified nutritional problems

Kinship caregivers may apply for WIC benéefits if they or the children in care meet any one of
these criteria. For more information, contact the local county temporary assistance office.

Supplemental Security Income (SSI): If the child is under the age of 18 and is blind or
disabled, caregivers may also apply for SSI disability benefits on their behalf. Caseworkers
should instruct relatives to contact their local Social Security Office or call 1-800-772-1213
for more information.

Old-Age Survivors and Disability Insurance (OASDI): If a child is under the age of 18 and
is being cared for by a grandparent, the child may be eligible for OASDI. The child’s parents
must be dead or disabled. More information on this eligibility program is available at the

local Social Security Administration office.

Tax Credits: Kinship caregivers may be eligible for tax credits and should be referred to
www.irs.gov or their tax preparer.
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Chapter 6
Permanency Planning Options

Extended stays in foster care, especially those that involve frequent transfers from one foster
home to another, often have a negative impact on children’s well-being. The overarching goal
for each child in care is to identify safe and suitable permanency options and achieve
permanency goals as quickly as possible, within the context of safety and the child’s best
interests. A child’s exit from foster care to a safe, permanent home with caring adult
relationships is the responsibility of each worker assigned to the case.

The time frame for setting a PPG is driven by federal and state requirements for legally freeing a
child for adoption. A child who has been in foster care for 15 of the most recent 22 months must
either be discharged from care or the LDSS must file a petition to terminate parental rights
(TPR) [SSL §384-b(3)(1)]. This often results in a PPG of adoption. See Section A.1 of this
chapter for details and exceptions to the requirement to file a TPR petition.

An action to legally free the child must be initiated within 30 days of the establishment of the
permanency planning goal of adoption, and the child must be freed within 12 months after the
establishment of the permanency planning goal of adoption [18 NYCRR 430.12(e)(1)].

Permanency assessment and planning are ongoing, dynamic processes. Caseworkers and
families must continuously reassess needs, progress, and options; and adjust plans
accordingly. Truly effective permanency planning requires looking beyond the child’s discharge
from foster care to what is needed to sustain and support the long-term stability of the child’s
permanent family/connections. To support this goal, state and federal law requires that the
Family Court review each foster child’s situation, including children in care who have been freed
for adoption, during regular permanency hearings (see Chapter 3 of this guide).

Permanency planning goals for children in foster care are set forth in OCFS regulation and
policy [18 NYCRR 430.12].
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A. Types of permanency planning goals (PPGs)

1. Return to parents (reunification)

The majority of children placed in foster care are discharged to their parents. Reunification is
the usual PPG for children at the time of initial placement. Each child with a PPG of return to
parents and who has been in care for 15 of the most recent 22 months, must either be
discharged from care or the LDSS must file a petition to terminate parental rights [SSL
§384-b(3)(l) and 18 NYCRR 430.12(d)]. This standard may be waived based on a case by
case determination by LDSS if the child is cared for by a relative, the parent is incarcerated
or is a patient in a residential substance abuse treatment program; the agency has not
provided the parents with the services they need in order for the child to be safely returned;
or there is a compelling reason to not terminate parental rights, including, but not limited to,
where adoption is not the appropriate permanency goal for the child.

When the child cannot be returned home safely, another permanency goal must be
established. Once the goal is established, the LDSS must then make reasonable efforts to
reach that goal. For more information, see Section C of this chapter.

2. Discharge to adoption

For children who are not legally free for adoption, an action to legally free the child must be
initiated within 30 days of the establishment of the permanency planning goal of adoption.
The child must be freed within 12 months after the establishment of the permanency
planning goal of adoption [18 NYCRR 430.12(e)(1)].

Children who are legally free for adoption but not in an adoptive home must be placed in an
adoptive home within six months after he/she has been freed for adoption. There are
exceptions for children placed in facilities operated or supervised by the NYS Office of
Mental Health (OMH) and the NYS Office for People With Developmental Disabilities
(OPWDD) [18 NYCRR 430.12(e)(2)]. For more information, see Section D of this chapter.

3. Discharge to guardianship

The Family Court can establish permanent guardianship for a freed or orphaned child in
LDSS custody. The court has the authority to appoint a permanent guardian for a child as an
alternative to adoption. This legal status can continue until a child’s 21st birthday, with the
child’s consent. The permanent guardian has all the necessary rights and responsibilities to
care for the child, including those relating to the child’s protection, education, care and
control, health, and education, and can consent to the child’s adoption [FCA §661(b)]." For
more information, see Section E.1 of this chapter.

4. Placement with a fit and willing relative

A relative or “other suitable person or persons” may petition the court for guardianship or
custody of a child who has been placed in foster care [FCA §1089-a(a)]. Relative means any

" OCFS. “New Statutes Affecting Kinship Care: Chapters 404 and 519 of the Laws of 2008” (09-OCFS-ADM-05).
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person related to the child by blood, marriage or adoption, excluding parents, putative
parents, and relatives of putative parents [FCA §1012(m)]. Suitable person means any
person who plays or has played a significant positive role in the child’s life or in the life of the
child’s family [FCA §1012(n)].

The law sets forth the criteria necessary for the court to grant such a petition, including
where the parent consents or refuses to consent to the petition. The Family Court must find
that it is in the child’s best interests, the child’s safety will not be jeopardized without
supervision or services, and the arrangement will provide the child with a safe and
permanent home.

In addition, all parties must consent. If the parent(s) fail to consent, the court must find that
extraordinary circumstances exist that support granting the guardianship or custody petition.
If a party other than the parent fails to consent, the court must find that granting
guardianship or custody is in the best interests of the child. For more information, see
Section E.2 of this chapter.

5. Discharge to APPLA

Another planned permanent living arrangement with a permanency resource” (APPLA) is a
permanency planning goal designed to assist foster care youth in their transition to self-
sufficiency. This option connects youth to adult permanency resources, equipping them with
life skills and, upon discharge, connecting them with any needed community and/or
specialized services. An adult permanency resource is a caring, committed adult who has
been determined by the LDSS to be an appropriate and acceptable resource for a youth; is
committed to providing emotional support, advice and guidance to the youth; and agrees to
assist the youth as he/she makes the transition from foster care to responsible adulthood.? 3

There are also youth in care who are deemed to have a goal of APPLA even though their
actual goal is different. A youth who is deemed to have a goal of APPLA is a youth who is
16 years of age or older, has resided in foster care for at least 12 months within the past 36
months, and has a current PPG of discharge to parents or adoption.

In addition, there are youth no longer in care who are deemed to have been discharged to
APPLA. A youth who is deemed to have been discharged to APPLA is a youth who is 16
years of age or older, who resided in foster care for at least 12 months within the past 36
months, and who was discharged to parents or relatives [18 NYCRR 430.12(f)]. The
significance of being “deemed to have a goal of APPLA” or “deemed to have been
discharged to APPLA” is that the requirements to provide services to such youth (both while
in care and post-discharge) are the same as for those youth with a goal of APPLA.”

6. Discharge to adult residential care

Discharge to adult residential care is an appropriate permanency planning goal only for
youth whose necessity of placement is based in whole or in part on a “child service need,”

2 OCFS. “Planning for a Successful Adulthood: Another Planned Permanent Living Arrangement with a Permanency
Resource (APPLA) for Youth 16 Years of Age and Older” (15-OCFS-ADM-19)

3 OCFS. “Transition Planning with Youth for a Successful Discharge” (15-OCFS-ADM-20)
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and for whom the service needs arise out of a factor other than the child's behavior. Before
this PPG is chosen, the LDSS must consider alternative permanency goals, including
“discharge to parents or relatives" and “discharge to adoption,” and the LDSS director must
review and approve the establishment of this goal [18 NYCRR 430.12(g)(1)(i)]-
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B. Concurrent planning

Concurrent planning seeks to provide an alternative path to permanency if reunification cannot
be achieved. It is to be developed and implemented in tandem with the reunification plan, not
instead of it. The primary goal of concurrent planning is to more quickly move children in foster
care from the uncertainty and impermanence of foster care to the security of a permanent
family. Concurrent planning is a tool to help achieve:

o Safety for children
o Early permanency decisions for children
e Reductions in length of stay in foster care

¢ Reductions in the number of moves and relationship disruptions a child experiences
while in foster care

For concurrent planning to be effective, the caseworker needs to engage all members of the
child's significant network, including foster parents, in planning for the child's well-being. The
LDSS or VA team, including the caseworker, supervisor and legal staff needs to maintain
frequent communication about case plans, progress and decisions. Judges, attorneys for the
child, and parents should be helped to understand the principles and ramifications so that
concurrent planning activities are understood and determined to be diligent efforts in the child’s
best interest, and not as a way to circumvent the need to work diligently with parents in pursuit
of permanency through reunification.” Use of concurrent planning is best practice and not a
mandate.

1. Concurrent planning steps

Successful concurrent planning entails several steps, including a full disclosure discussion
with parents regarding the impact of foster care on children; the children’s need for safety
and permanency; and the agency’s role and the parent’s role in securing a safe, permanent
family for children as quickly as possible. Often this means asking parents to identify
individuals who might raise their children in the event they are unable to do so; or asking the
child, if old enough, to identify alternate caretakers. This discussion can be a way of helping
parents understand the seriousness of the situation and gives parents a role in planning for
their children, even if the children are unable to return home.

2. Communication with foster parents

When a decision has been made to use concurrent planning, the ideal placement for these
children is with a foster family that has made a commitment to provide foster care for as long
as a child needs it and to adopt the child if the child is legally freed. This has been called an
“at risk” placement, which means there is some degree of risk that a child will not be freed
for adoption and will be returned to his or her parent(s).

" OCFS. “ASFA Safety and Permanency” (00-OCFS-INF-05)
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Practice Tip: Evaluating progress toward permanency

In the continuous evaluation of progress toward the PPG, focus on the goal of achieving a
permanent home for the child within a reasonable period of time. Consider the following:

e Changes in behavior (not merely compliance with services) by the child’s parents

e Changes in circumstances, such as living arrangements, people living in the home, or
court/law enforcement actions

o Efforts made by the LDSS, such as providing services; reaching out to or including significant
others/extended family; providing or offering other supports; and making efforts to inform
parents of their options, their responsibilities, and the consequences of non-compliance with
the Service Plan

o Efforts made to support and encourage parents’ participation in decision-making

e The parents’ input and involvement in planning for the child’s discharge, such as participation
in meetings, court hearings, case reviews, or other opportunities

e Any barriers to timely achievement of the PPG, such as inability to identify a permanent
resource; little or no interest demonstrated by the parent(s); lack of resources; unavailability
or inaccessibility of needed services; parents’ cognitive, medical, or mental health limitations;
or parents’ incarceration or hospitalization.

e For a child freed for adoption, efforts to identify and cultivate relationships with potential
permanency resources and/or resource connections for the child

Source: OCFS Family Assessment and Service Plan (FASP) Guide for Caseworkers, p. 8-27

“At risk” placements can provide a framework for stability and security, even if the child is not
immediately available for adoption. The child’s permanency is planned and structured as part
of the placement. Foster parents make a specific commitment to the child that is far deeper
than that of traditional foster care. Typically, they have been certified as both foster and
adoptive parents and have adopted foster children in the past.?

Foster parents need a clear set of expectations about their role in the permanency planning
process for particular children. They should be encouraged to attend service plan reviews
where frank discussions of permanency progress and options should take place. This is
particularly critical when the foster parents are the permanency resource for the child in the
event that the child cannot be reunified with his/her parents.

Foster parents should be able to say to the child, “You will either be going home or remaining
here with us.” At the same time, they must understand that they have an obligation to assist
the birth parents in encouraging reunification. This is a challenging role and is an important
component of training and supporting foster parents who will or may be involved with a
concurrent planning case. Caseworkers must keep foster families well-versed on the
progress of the case and assist them in dealing with the ups and downs of the permanency
planning process.?

2 OCFS. “Guidelines for ‘At Risk’ Placement of Certain Foster Children” (85-OCFS-INF-05).
3 OCFS. “ASFA Safety and Permanency” (00-OCFS-INF-05)
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Because each case is unique, there needs to be open communication at the onset and
throughout the life of the case between the caseworker, the birth parent, and the foster
parent concerning the need for concurrent planning, should a child not be able to return
home.
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C. Reasonable/diligent efforts to achieve permanency

Federal and state law, regulations, and policy have long required that LDSSs and VAs make
reasonable efforts to preserve and reunify families known to the child welfare system. The
child’s safety is the paramount concern in determining the extent to which reasonable efforts
should be made [FCA §1052].

OCFS regulations address the requirement of a LDSS to be exercising diligent efforts to achieve
permanent discharge of a child from foster care if the requirements of 18 NYCRR 430.12 are
met. OCFS regulations also address the requirement to document the reasonable efforts made
to finalize the child’s permanency plan [18 NYCRR 428.5]. The initial FASP must address the
reasonable efforts made to prevent or eliminate the need or placement [18 NYCRR 428.6]. The
periodic service plan review must review the reasonable efforts made to achieve the child’s
permanency planning goal [18 NYCRR 428.9].

The term “diligent efforts” also appears in relation to the elements required to support a court
determination to terminate parental rights. Diligent efforts are defined in a proceeding to
terminate parental rights on the basis of permanent neglect as reasonable attempts by the
LDSS or VA to assist, develop, and encourage a meaningful relationship between a parent and
child [SSL§384-b(7)(e)].

When a child’s permanency plan is reunification, reasonable efforts must be provided towards
reunification to enable the child to return home safely. When the permanency plan is adoption,
guardianship, or another permanent living arrangement other than reunification, reasonable
efforts must be made to finalize the child’s permanency plan. Court orders must specify that for
each child in placement, reasonable efforts must be made to achieve whatever permanency
goal has been chosen, whether it be return home, adoption, or any other permanency plan.’

When a child is placed in foster care, there must be a periodic, case-specific finding by the
court, documented in the court order, that reasonable efforts are being made to enable the child
to return home safely or to finalize the child’s permanency plan [FCA §1089(d)]. For cases other
than JD or PINS placements, the initial determination must be made within six months of the
child entering foster care, which is defined as the earlier of the date of the fact finding of abuse
or neglect or the date that is 60 days after removal of the child from his or her home [FCA
§1089(a)(2)]. Thereafter, a reasonable efforts determination must be made at every
permanency hearing. For JD and PINS placements, the determination must be made within 2
months of the child entering foster care.?

The Family Court judge determines at permanency hearings whether reasonable efforts have
been made by the LDSS to enable the child to return home safety or to finalize the child’s
permanency plan if the discharge goal is other than return to parent. The LDSS bears the
burden of proving that these efforts have been made [FCA §1089(d)]. The caseworker's
testimony and thorough documentation must provide sufficient information to allow the judge to
make that determination.

" OCFS. (2008). Journey Through Adoption Curriculum, p. 284
2 OCFS. Adoption Services Guide for Caseworkers, Chapter 3, p. 3-2
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A failure to provide evidence that the requirements have been met is considered to be a failure
to make diligent efforts to achieve the permanent discharge of the child [18 NYCRR 430.12(b)].
Failure to secure a timely court determination of reasonable efforts will also impact availability of
federal reimbursement for an otherwise Title IV-E eligible foster child. The OCFS Eligibility
Manual has additional information on Title IV-E eligibility.

1. Parents who are incarcerated or in residential treatment

Parents who are incarcerated or who are in a residential substance abuse treatment
program have the same visitation rights as parents in the community, provided that these
visits are in the child’s best interests. LDSSs and VAs are required by law to inform
incarcerated parents about their rights and responsibilities (including visiting).

Case consultation with a parent must be in person, unless it is impracticable or would be
harmful to the child. When in-person case consultation or visits are impracticable, these
consultations may be done through the use of available technology to facilitate parents’

participation in Service Plan reviews [SSL §409-e(2)].

When determining whether the parent’s continued involvement in the child’s life is in the
best interests of the child, LDSSs and VAs are encouraged to consider the following:

e Whether the parent was the child’s primary caregiver prior to the child’s placement;

e The parent’s role in the child’s life prior to the parent’s incarceration or residential
substance abuse treatment

e The parent’s current role in the child’s life

e The age of the child at the time of the child’s placement

e The length of the parent’s period of incarceration or residential treatment
e The length of time the child has been in foster care

e The child’s primary attachment

e Any special needs or vulnerabilities of the child

e Whether the parent has addressed safety concerns, if any?

The parent/child assessment and determination of the child’s best interests must be
documented in the FASP and all efforts made to reach the permanency goal of the child
must be documented in the case record.

During the child’s placement, LDSS and VA caseworkers are to make suitable
arrangements with a correctional facility, or a residential substance abuse treatment
program, for the parent to visit with the child within the facility or program unless such
visiting would be harmful to the child.*

3 OCFS. “Incarcerated Parents and Parents in Residential Substance Abuse Treatment with Children in Foster Care:
Termination of Parental Rights and Other Issues” (11-OCFS-ADM-07)

4 Ibid.
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2. When reasonable efforts are not required

Although reasonable efforts to preserve and reunify families are required for almost every
child welfare case, under some specific case circumstances, the LDSS may seek an order
from the Family Court to obtain a finding that reasonable efforts are not required in a
particular case. Reasonable efforts are not required when the court determines that:

1. The parent has subjected the child to aggravated circumstances [FCA §1012(j)]. These
include:

e Severe abuse, as defined in SSL §384-b(8)(a) and (b), repeated abuse, or post-
placement abuse

o Failure to plan for or to engage in services necessary to eliminate the risk of abuse
or neglect that caused the child’s removal from the home, over a period of at least six
months from the date of removal and has failed to secure services on his/her own
and, after being informed by the court that such admission could eliminate the
requirement that the LDSS provide reunification services, the parent has stated in
court under oath that he or she intends to continue to refuse such necessary
services and is unwilling to secure such services

e Abandonment of a newborn (30 days old or younger) in a safe place, as defined in
the New York State Abandoned Infant Protection Act

2. The parent of the child has one or more prior criminal convictions. These include:

e Murder or voluntary manslaughter of another of his/her children

e Attempting, soliciting, conspiring, or facilitating murder or manslaughter, and the
intended victim was the child or another child of the parent

o Assault (aggravated, first-, or second-degree) upon the child or another child of the
parent when the child was less than 11 years old and sustained serious physical
injury

3. The parent of such child has been convicted in another jurisdiction of an offense that

includes all of the elements of any of the crimes noted above and the victim of such
offense was the child or another child of the parent

4. There has been a prior involuntary termination of parental rights to a sibling of the child,
unless the court determines that providing reasonable efforts would be in the best
interests of the child [FCA §1039-b].

For more information, please see the OCFS Adoption Services Guide, Chapter 3.

If the court rules that no reasonable efforts are required due to one of the circumstances
above, the court must hold a permanency hearing within 30 days of the finding and
determine the appropriateness of the permanency plan for the child. The LDSS or VA must
take steps to finalize the permanency plan, including filing a termination petition, in
accordance with SSL §384-b.
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D. Discharge to adoption

For the majority of children and youth unable to return home, adoption is the preferred
permanency plan because it offers a lifetime commitment and the sense of belonging and
stability that a child or youth needs to develop into a healthy adult. When the LDSS has
determined that the child’s parent(s) are unable or unwilling to provide a safe, permanent home
for the child in a timely manner consistent with the needs of the child, consideration should be
given to the appropriateness of adoption as the child’s permanency goal.’

A child can become available for adoption as a result of:
e Death of parents
e Abandonment by the parent or guardian
¢ Permanent neglect by the parent or guardian

e Parent’s inability to care for the child, both now and in the foreseeable future, due to
mental iliness or intellectual disability

e Severe or repeated abuse by the parent or guardian
e Surrender of parental rights

The caseworker, in consultation with supervisors and LDSS attorneys, must determine the
action that is most appropriate to remove the rights of each of the birth parents, either by
seeking a surrender from the parent(s) or filing a petition in Family Court to terminate parental
rights. A determination must be made by the LDSS that termination of parental rights is in the
child’s best interests before initiating action to seek a surrender or terminate parental rights. If
the child’s PPG is adoption, the plan for the child must be to use all available resources to
secure an adoptive family through which the child can receive the needed love and care of
parents and the security of a safe, permanent home [18 NYCRR 421.2(a), (b) and (c); 18
NYCRR 431.9].

Counties vary in practice as to whether the Family Court will approve a change in PPG to
adoption before parental rights are terminated and/or before a prospective adoptive parent is
identified. While not the predominant practice, some judges will not approve a PPG of adoption
until parental rights have been terminated. In some cases, judges will only allow the termination
of parental rights when prospective adoptive parent(s) have been identified, in order to avoid
creating what is sometimes referred to as “legal orphans.” Caseworkers should seek guidance
from supervisors and agency attorneys to become familiar with preferred procedures.

1. Surrender of a child for adoption

A surrender is when a child’s birth parent voluntarily transfers guardianship and custody of
the child for the purpose of placement for adoption. A non-adversarial process, it is generally
the simplest method of freeing a child for adoption. For a child in foster care, the surrender
may be done before a court (a judicial surrender), or by a signed and notarized surrender

" OCFS. Adoption Services Guide for Caseworkers, Chapter 2
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document executed outside of court (an extra-judicial surrender) that is approved by a court
may be used to transfer guardianship and custody of the child to an authorized agency [SSL
§383-c]. The parent who signs the surrender no longer has the legal right to approve or
disapprove of the child’s adoption placement.

If a parent or guardian of a child in foster care asks to surrender a child, the LDSS must
determine whether the surrender is in the best interests of the child [SSL §398(6)(f)]). If itis
determined that the surrender is in the best interests of the child, the LDSS must make
arrangements for either a judicial or extra-judicial surrender of the guardianship and custody
[18 NYCRR 421.6(a), SSL §383-c].

a. Judicial surrender

Virtually all surrenders accepted by LDSSs are judicial surrenders. As such, they are
irrevocable when signed (except for the very unusual situation of the surrender being
successfully challenged in further court proceedings on the ground of fraud, duress, or
coercion).?

The judicial surrender of a child in foster care may be executed before any Family Court
or Surrogate’s Court in the state, unless the child being surrendered is in foster care as a
result of an Article 10 or 10-A proceeding or a transfer of custody. In these cases, the
surrender must be executed in the Family Court where the original proceeding took
place and the court should assign the case to the same judge, where practical [SSL
§383-c(3)(a)]. A surrender of a child by a parent or guardian who himself or herself is in
foster care must be executed in Family Court [SSL §383-c(7)].

For this type of surrender, use OCFS Form 4315, “Judicial Surrender,” which is also
available in Spanish. For additional information, refer to the OCFS Adoption Services
Guide for Caseworkers, Chapter 4.

A surrender executed and acknowledged before a court in another state satisfies the
requirements of this section if it is executed by a resident of the other state before a
court of record that has jurisdiction over adoption proceedings in that state, and a
certified copy of the transcript of that proceeding is filed as part of the adoption
proceeding in New York State showing compliance with the standards applicable to the
execution of a judicial surrender in New York State [SSL §383-c(3)(a)].

b. Extra-judicial surrender

An extra-judicial surrender of a child in foster care must be signed in the presence of at
least two witnesses before a notary public [SSL §383-c(4)(a)]. There are specific
standards and limitations on who the witnesses may be. Such surrender must be
approved by the court in which the adoption proceeding is expected to be filed or, if not
known, in the Family Court or Surrogate’s Court in which the agency that accepted the
surrender has its principal office [SSL §383-c(4); 18 NYCRR 421.6(e)]. For this type of
surrender, use OCFS Form 4316, “Extra-Judicial Surrender,” which is also available in

Spanish.

2 “Frequently Asked Questions About Adoption,” accessed at https://gdwo.com/biographies/fag.php
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c. Persons authorized to sign surrenders

Social Services Law authorizes the following people to sign either type of surrender:
o Both parents, if living, or the surviving parent if one parent is dead

e The remaining parent, if one of the parents has abandoned the child for the previous
six months. For a child in foster care, abandonment must be in accordance with the
abandonment provisions that apply to TPR proceedings (see Section 2 of this
chapter)

e The mother, if the child was born out-of-wedlock, and the father of such child, if his
consent would be required for the child’s adoption (see Section 2 of this chapter)

e The child’s guardian, with the approval of the court or official who appointed the
guardian, if both parents are deceased or if the mother of a child born out-of-wedlock
is deceased [SSL §383-c(1)].

No parent should be allowed to sign a surrender instrument unless he/she has been
completely informed by the agency of the personal, emotional, and legal effects of the
document. In an extra-judicial surrender, a parent’s lack of understanding of the legal
consequences of signing the surrender could be a basis for a future challenge to the
validity of the surrender [SSL §383-c(6)(d)]. The parent should be reminded of his/her
right to consult with counsel before signing the surrender.

d. Conditional surrender

A “conditional surrender” is when the surrender document for either a judicial or extra-
judicial surrender includes terms and conditions that are mutually agreed upon between
the parent and the agency. This may involve the parent’s wishes for continued
communication or contact with the child or the adoption of the child by a particular
designated person or persons [SSL §§383-c(2) and 384(2); 18 NYCRR 421.6(l)]. For
surrenders executed in accordance with SSL §383-c, OCFS form OCFS-4315A or
OCFS-4315A-S must be used for this purpose.

If the birth parent(s) specifies that a certain individual is to adopt the child, the authorized
agency may accept a SSL §384 surrender instrument only if the individual is a certified
or approved foster parent, or the agency has fully investigated and approved such
person as an adoptive parent in accordance with applicable statute and regulations [SSL
§384(2)(a)]. If the birth parent(s) specifies that a certain individual is to adopt the child,
the authorized agency may only accept a SSL §383-c surrender if such person is a
certified or approved foster parent, where the permanency plan for the child is for the
child to be adopted by that person or the agency has fully investigated and approved
such person as an adoptive parent in accordance with applicable statute and regulations
[SSL §383-c(2)(a)]. If the specified individual is a certified or approved foster parent but
is not an approved adoptive parent, it would still be necessary to approve such individual
as an adoptive parent prior to finalizing an adoptive placement.?

3 OCFS. “Revised Judicial and Extra-Judicial Surrender Forms and Voluntary Placement Agreement” (07-OCFS-
ADM-02)
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The conditional surrender may provide for ongoing communication or contact between
the child and the child’s parent or parents on terms and conditions agreed to by the
parties, including the person designated as the adoptive parent, if known. Such
agreement may also provide for communication and contact between the child and the
child’s biological siblings or half-siblings. Consent must be obtained from siblings or half-
siblings over the age of 14. An agreement concerning communication and contact is
subject to the approval of the court, based on the standard of the best interests of the
child [SSL §§383-c(2)(b) and 384(2)(b)].* Such agreement is not enforceable unless it is
approved by the court.

If either party fails to meet the terms of the conditional surrender before the child is
adopted, the other party may file a petition with the Family Court [SSL §§383-c(6)(c) and
384(5); FCA §1055-a]. After the adoption, post-adoption contact agreements are
enforceable in accordance with Domestic Relations Law (DRL) §112-b.

2. Termination of parental rights (TPR)

When an LDSS has decided that adoption is in the best interests of a child, and the parents
will not sign a surrender, or a surrender is not appropriate given the case circumstances, the
LDSS should petition the court to terminate parental rights [SSL §384-b]. Sometimes, the
court may order the LDSS to file a petition to terminate parental rights [SSL §384-b(3)(b)].

The decision whether to file a petition to terminate parental rights must be evaluated by the
LDSS on a child-specific basis and be made in accordance with a child’s best interests [18
NYCRR 431.9(a)]. Whenever a LDSS determines that a petition to terminate parental rights
should be filed, the LDSS must also make reasonable efforts to identify, recruit, process,
and approve a qualified family for the adoption of the child, if these steps have not already
taken place [18 NYCRR 431.9(e)(3)].

The law specifies the grounds under which the court, acting on a petition from the LDSS,
can terminate parental rights and commit the guardianship and custody of a child to the
LDSS. For more information on the hearing process in Family Court and a more detailed
discussion on the elements of the grounds for termination, see Chapter 3 of this guide.

Abandonment: The parent has abandoned the child for a period of six months by
demonstrating an intent to forego his/her parental rights. This would be shown by a parent’s
failure to visit or communicate with the child or the LDSS or VA although able to do so and
not prevented or discouraged from doing so by the LDSS or the VA. The ability to visit and
communicate is presumed, absent evidence to the contrary [SSL §384-b(4)(b) and (5)(a)].

Permanent Neglect: A child in foster care whose parent has failed for 15 out of the most
recent 22 months, or at least one year, while the child was in foster care substantially and
continuously or repeatedly to maintain contact with the child or to plan for the child’s future
although physically and financially able to do so. The parent has not taken the steps
necessary for providing an adequate, stable home for the child, as outlined in the child’s
Service Plan. The LDSS or VA must have made diligent efforts to encourage and strengthen

4 Ibid.
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the family, when such efforts were not contrary to the child’s best interests [SSL §384-

b(7)(@)].

Mental lliness or Intellectual Disability: The parent, by reason of mental illness or
intellectual disability, is presently and for the foreseeable future unable to provide proper
and adequate care for a child who has been in foster care for the period of one year prior to
the filing of the TPR petition on this ground [SSL §384-b(4)(c)]. Testimony must be provided
by a psychologist or psychiatrist [SSL §§384-b(6)(c) and (e)].

Severe or Repeated Abuse: A parent or another person legally responsible for the child
has severely or repeatedly abused the child. These terms apply if the child has been found
to be an abused child because of reckless or intentional acts by the parent that resulted in
serious physical injury to the child; the parent committing a felony sex offense or allowing
such an offense to be committed; or the parent’s conviction for murder, manslaughter or
assault of another child in the home [SSL §§384-b(8)(a) and (b)]. Such a finding may also
occur in an Article 10 proceeding when the Family Court finds severe or repeated abuse by
clear and convincing evidence.

a. “Best interests” determination

In most case, the LDSS must determine whether the termination of parental rights would
be in the best interests of the child. This determination must be made six months after
the child is removed from the home and every six months thereafter, except where there
are compelling reason or other grounds specified in statute or regulation excluding such
requirement [18 NYCRR 431.9(a)]. The caseworker must document his/her observations
about the status of the relationship of the child in foster care with his/her birth family in
the case record.

In making the determination to terminate parental rights, the agency must consider
whether there are indications of parental rejection of the child [18 NYCRR 431.9(b)],
which may include the failure of the parent(s) to:

¢ Request visits with the child

o Cooperate with the agency in planning and arranging visits with the child, although
physically and financially able to do so

o Communicate with the child regularly by phone or letter if there is physical or
financial inability to visit

¢ Keep appointments to visit the child as arranged
o Keep the agency informed as to his/her whereabouts

o Keep appointments with agency staff that may have been arranged to assist the
parent with those problems which affect the parent’s ability to care for the child

¢ Use community resources as arranged or suggested by the agency or other involved
agencies, or ordered by the court, to resolve or correct the problems which impair
parental ability to care for the child
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o Demonstrate a willingness and capacity to plan for the child’s discharge, taking
whatever steps are necessary to provide an adequate, safe, and stable home and
parental care for the child within a reasonable period of time

The LDSS also must consider whether there are indications that efforts to encourage
and strengthen the parental relationship would not be in the child’s best interests as
evidenced by parental:

e Addiction to alcohol or drugs to such a degree that the parent’s ability to function in a
mature and reasonable manner is impaired, or antisocial behavior to a degree that
the parent is frequently incarcerated

o Consistent, expressed hostility toward the child or evidence of neglect and/or abuse
during periods when the child has visited the parent

o Consistent, expressed resistance on the part of a child, who is of sufficient maturity
and intelligence to make such judgment, to accept visits from the parent; or
resistance on the part of a small child without sufficient maturity or judgment who
exhibits resistance or defensive behavior; e.g., continual crying when parents visit,
bedwetting, compulsive scratching, nervous habits, only evident when the child is
with parents, but not evident in everyday behavior in the foster home

e The parent’'s mental iliness, manifested by a disorder or disturbance in behavior,
feeling, thinking or judgment to such an extent that if the child were returned to the
custody of the parent, the child would be in danger of becoming a neglected child

e The parent’s intellectual disability, as manifested by impairment in adaptive behavior
to such an extent that if the child were returned to the custody of the parent, the child
would be in danger of becoming a neglected child [18 NYCRR 431.9(b)(2)]

b. Parents who are incarcerated or in residential treatment programs
The LDSS is not required to immediately file a TPR petition if:
1. The parent of a child is incarcerated or participating in a residential substance abuse

treatment program or has been incarcerated or has been placed in a residential
substance abuse program

2. Such incarceration or participation is a significant factor in why the child has been in
foster care 15 of the most recent 22 months

3. The parent has maintained a meaningful role in the child’s life, and
4. The agency has not documented a reason why it would otherwise be appropriate to
file a TPR petition [SSL §384-b(3)(1)(i)(D)]

The decision about whether to file a TPR petition must be made on a case-by-case
basis. State law specifies that the parent must have made efforts to maintain a
meaningful role in the child’s life. There must be evidence that the parent has taken
actions such as:
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o Keeping in contact with the child through letters, phone calls, visits, and other forms
of communication

e Communicating with and working with the LDSS or VA, the attorney for the child,
foster parents, the court, their own attorney and others providing services to the
parent, such as correctional, mental health, and substance abuse treatment program
personnel, for the purpose of complying with the Service Plan and repairing,
maintaining or building the parent-child relationship

e Responding positively to the agency’s diligent efforts to assist, develop, and
encourage a meaningful relationship between the parent and child [SSL §384-

b(3)(1)(V)]

The LDSS or VA should gather input from the parent, the child, the child’s attorney, the
parent’s attorney, important people in the child’s life, and service providers for the
parent. If the LDSS assesses that a parent maintains a meaningful role in the child’s life,
it must then determine whether the continued involvement of the parent is in the child’s
best interests. An exception to filing for a TPR exists only if these conditions are met
[SSL §384-b(3)(I)(V)].

See Section B of this chapter for more information about making diligent efforts to
maintain connections between incarcerated parents and their children.

c. Other reasons not to file a TPR petition

The following case circumstances may constitute reasons not to file a TPR. These
should not be considered an automatic justification not to file a TPR petition. A case by
case determination is necessary. The caseworker should consult with both legal and
supervisory program agency staff to determine the appropriate course of action for each,
individual case. Periodic case conferences are one mechanism for such consultation.

There may be a “compelling reason” not to file a TPR petition [SSL §384-b(3)(l)(ii); 18
NYCRR 431.9(e)(2)(ii)]. Some of these reasons are:

¢ The child was placed into foster care as a result of being adjudicated a juvenile
delinquent (JD) or Person in Need of Supervision (PINS), and a review of the specific
facts and circumstances of the child’s placement demonstrate that the appropriate
permanency goal for the child is either a return home or discharge to APPLA

o Adoption is not the appropriate permanency goal for the child

e The child is 14 years old or older and will not consent to adoption. Before
determining that the child will not consent, it is important to provide the child with
meaningful adoption counseling about the benefits of adoption and the child’s
awareness of the possibility (if appropriate) for continued contact with members of
the child’s birth family

e The child is the subject of a pending disposition under Article 10 of the Family Court
Act, except where the child is already in foster care based on another type of legal
authority such as a voluntary placement, PINS, JD, or destitute child, and a review of
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the specific facts and circumstances of the child’s placement demonstrates that the
appropriate permanency goal for the child is discharge to his or her parent or
guardian.

There are insufficient legal grounds for TPR. This determination must be based on a
consultation with the agency’s attorney

There are two additional reasons why an LDSS may decide not to file a TPR petition:

a.

The child is being cared for by a relative

The family has not been provided with legally required services necessary for the
safe return of the child. These services must have been documented in the service
plan and must still be necessary to safely discharge the child [SSL §384-b(3)(l)(i); 18
NYCRR 431.9(e)(2)(i) and (iii)].

Rights of out-of-wedlock fathers

OCFS has established a Putative Father Registry [SSL §372-c] that includes the names
and addresses of:

Any person who has been adjudicated by a court in New York State to be the father
of a child born out of wedlock

Any person who has filed with the Registry a notice of intent to claim paternity of a
child

Any person who has been adjudicated by a court of another state or territory of the
United States to be the father of an out-of-wedlock child (a copy of the court order
must be filed with the Registry)

Any person who has filed with the Registry an instrument acknowledging paternity of
a child [SSL §372-c(1)]

The father of a child born out of wedlock who is listed in the Putative Father Registry,
must be given notice about any court proceedings that involve the transfer or surrender
of parental rights by the mother or a TPR proceeding against the mother of the child
[SSL §384-c(1)]. Notice also must be given, if possible, to a person who:

Is recorded as the child’s father on the child’s birth certificate
Has been adjudicated by a court to be the father of a child

Is openly living with the child and the child’s mother at the time the child was placed
into care and held himself out to be the child’s father

Was identified as the child’s father by the mother in a written, sworn statement

Was married to the child’s mother within six months after the birth of the child and
before child welfare proceedings began [SSL §384-c(2)]

This notice requirement does not apply to men who have been convicted of any one of
the following sexual offenses: rape in the first or second degree, course of sexual
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conduct against a child in the first degree, predatory sexual assault, or predatory sexual
assault against a child when the child who is the subject of the court proceeding was
conceived as a result of such crime [SSL §384-c(1)].

No order of the court involving the child’s custody, guardianship, or adoption can be
reversed, vacated or annulled upon application by a putative father if the putative father
received notice of the proceedings but failed to appear or waived his right to receive
notices [SSL §384-c(7)].

e. After termination of parental rights

If the court decides to terminate parental rights, the court transfers guardianship and
custody of the child to a LDSS or VA. The LDSS or VA must notify the prospective
adoptive parents (if identified) that an adoption proceeding may be commenced,
assuming that the parental rights of all persons whose consent to adoption have been
resolved [SSL §384-b(10)].

The LDSS or VA must notify the current foster parents that the child in their care has
been freed for adoption, again assuming that the parental rights of all persons whose
consent to adoption have been resolved [18 NYCRR 421.19(a)(1)]. Prospective adoptive
parents may submit a petition to adopt a child to the court in which the TPR proceeding
is being heard, even before that proceeding is concluded [Domestic Relations Law
§112(8)]. In most cases, the child must be placed with the prospective adoptive family
for at least three months before a final order of adoption is issued with the duration of the
foster care placement with the petitioner applied toward the time period [Domestic
Relations Law §112(6)].

f. Restoration of parental rights

New York State law authorizes the Family Court, in narrowly defined circumstances, to
restore a birth parent’s parental rights after they have been terminated. [FCA §635]. With
the consent of the respondent in the original termination of parental rights proceeding, as
well as that of the child, a petition to restore parental rights may be filed, provided that:

e The child is 14 years of age or older

o At least two years have elapsed since the issuance of the order transferring
guardianship and custody of the child

o The original adjudication terminating parental rights was not based upon severe or
repeated child abuse

e The child is under the jurisdiction of the Family Court, has not been adopted, and has
a permanency goal other than adoption [FCA §635]

The agency to which guardianship and custody has been committed must agree with the
restoration of parental rights, unless the court finds that such consent was withheld
without good cause [FCA §§635(c) and 637(a)]. The court is authorized to grant the
petition where clear and convincing proof establishes that restoration of parental rights
would be in the child’s best interests [FCA §637(a)]. A restoration will, in effect, revoke
the disposition transferring guardianship and custody of the child, but leave in place the
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fact-finding upon which the termination of parental rights adjudication had been based
[FCA §637(b)(i)].°

3. After a child is freed for adoption

Agencies must have a comprehensive recruitment

plan that focuses on developing a pool of adoptive @™ Resource:

parents who are willing and able to adopt the Adoption Services

children who have been freed for adoption and who Guide

are representative of the children in care. In

compliance with these mandates, OCFS regulations Much of the information in this

require LDSSs and VAs to: section is provided in more

detailed form in the OCFS
e Carry out recruiting efforts specifically Adoption Services Guide for

directed at communities of populations that Caseworkers. Please refer to
have ethnic, racial, religious, or cultural this document for answers to
characteristics similar to those of the questions related to adoption.

children needing adoptive placements

o Keep the community informed about the development and progress of the adoption
program and the characteristics and needs of the children who are waiting for
adoption

o Offer information about the program, the need for adoptive homes, and the
availability of adoption subsidy, to organizations, agencies, media representatives,
and other persons who may be a referral source in the community

e Seek to recruit persons with the ability and motivation to serve children in need of a
permanent family [18 NYCRR 421.10].

For more information on the recruitment of adoptive parents, see Chapter 8 of this guide,
“Recruiting and Supporting Foster Families.”

a. Who can adopt?

An adult unmarried person, an adult married couple together, or any two unmarried,
adult intimate partners together may adopt a child. An adult married person who is living
separate and apart from his or her spouse pursuant to a decree or judgment of
separation or pursuant to a written agreement of separation, or an adult married person
who has been living separate and apart from his/her spouse for at least three years may
adopt a child (and the adopted child will not be deemed the child or stepchild of the non-
adopting partner for any purpose). An adult or minor married couple together may adopt
a child of either of them born in or out of wedlock, and an adult or minor spouse may
adopt a child of the other spouse [Domestic Relations Law §110].

Upon receiving an Application to Adopt form (LDSS-0857) or other OCFS-approved
application from prospective adoptive parents, agencies must conduct adoption studies

5 OCFS. “Restoration of Parental Rights” (11-OCFS-INF-02).
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[18 NYCRR 421.15]. As part of this adoption study process, LDSSs and VAs must
explore the following characteristics of adoptive applicants [18 NYCRR 421.16(a)]:

o Capacity to give and receive affection
o Ability to provide for a child’s physical and emotional needs

e Ability to accept intrinsic worth of a child, to respect and share his or her past, to
understand the meaning of separation he or she has experienced, and to have
realistic expectations and goals

o Flexibility and ability to change
o Ability to cope with problems, stress and frustrations

e Feelings around parenting an adopted child and the ability to make a commitment to
a child placed in the home

o Ability to use community resources to strengthen and enrich family functioning

The home study criteria, including what factors may or may not be considered, include
the applicant’s age, health, marital status, fertility, family composition, gender preference
with regard to child matching, employment and education, religion and race, income,
employment and geographical stability, child care experience, socialization and
community support, and the results of background checks through the FBI; DCJS; the
SCR; other states’ child abuse and maltreatment registry, if the person lived in another
state within the previous five years; and the Justice Center. Current abuse of alcohol or
other drugs requires the rejection of an application [18 NYCRR 421.16(b)-(r)].

b. Adoption by relatives

Caseworkers are required to make diligent efforts to contact both the maternal and
paternal relatives of children who have been removed from their homes [FCA §1017(1);
18 NYCRR 430.11(c)(4)]. These efforts may result in identifying relatives who are willing
and able to care for children as foster parents or, if the children are unable to return
home, as adoptive parents or legal guardians (see Section C of this chapter).

If the child has been placed with relatives for foster care, the relatives have certain rights
in adopting the child. If the child freed for adoption has lived in their home continuously
for 12 months, their application to adopt will be given preference [SSL §§374(1-a) and
383(3)].® This preference also applies to nonrelative foster parents.

If a child has been placed with nonrelatives, seeking out and assessing relatives with
regard to becoming a permanent resource for the child should be pursued as early as
possible to eliminate unnecessary moves for the child [18 NYCRR 430.11)(c)(4)].
Relatives are preferred as adoptive parents when a child has been living with non-
related foster parents for less than a year, or when the foster parents are unwilling or
unable to adopt.

6 OCFS. Having a Voice and a Choice: Handbook for Relatives Raising Children. OCFS Publications 5080 and 5080-
S (Spanish)
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c. Adoption by foster parents

Many foster parents who have cared for a child in their home are interested in adopting
that child when he/she becomes legally free. If this is the case, the LDSS or VA can ask
the parent to sign a “Declaration of Intent to Adopt” (OCFS-7060). After this document is
signed, the agency must not refer the child for photo-listing [SSL §372-f(4)(b); 18
NYCRR 420.2(d)(1)].

“ Practice Tip: Adoption from the child’s point of view

The child’s feelings about adoption are an important consideration in planning with and
for the child. Some children are ready to explore the adoption option and commit to a
new family. Others may resist forming new attachments because of unresolved losses
or interruptions in parenting that make it difficult for them to trust adults. While adoption
may be the most appropriate PPG for a child, it is important to recognize that children
develop differently, have different experiences and reactions to their experiences, and
require different degrees of help and support.

Some of the important components of communicating with children of all ages about
adoption include:

Building rapport: It is important to put the child at ease in order to communicate
effectively. Demonstrating respect, empathy, honesty, and understanding is a very
important tool for building rapport.

Keeping the child/youth informed: Be honest with children by informing them, in an
age-appropriate manner, of what you do or do not know about their present situation.
Children need to know the truth, regardless of how difficult it may be.

Discussing events in age-appropriate terms: A child’s development may not match
their chronological age. Assess where the child is developmentally and make sure you
share information with the child that is appropriate for their developmental age, and
clarify when necessary.

Acknowledging and normalizing the child’s feelings: It is important to let children
express their feelings and concerns. Let the child know they are not alone in their
present situation and that many other children share the same experiences. Children
want to be taken seriously when they finally get comfortable enough to share their
feelings and thoughts.

Source: OCFS Adoption Services Guide for Caseworkers, p. 28

If a child who is legally free has lived with a foster parent for 12 continuous months or
more, the LDSS or VA must give that foster parent’s request to adopt the child
preference and first consideration [SSL §§374(1-a) and 383(3)]. This means that after a
child is legally free for adoption, the foster parent who has cared for the child for at least
twelve months without interruption can ask the LDSS or VA for permission to adopt the
child. The LDSS or the VA must take the foster parent’s request to adopt into account
before it considers allowing any other family to adopt the child. This foster parent
preference, however, is not a guarantee that the foster parent will be able to adopt the
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child. The agency is still required to make sure that adoption by the foster parent is in the
child’s best interests [18 NYCRR 421.18(d)].”

d. Online tools for pre-adoptive families

Two web-based tools are available from OCFS that are designed to raise awareness
about children and youth waiting for adoption and to assist in the process of matching
them with adoptive families.

The Adoption Album is a photo listing of children in New York State who have been
freed for adoption. It can be viewed on the OCFS website at
http://ocfs.ny.gov/adopt/photolisting.asp. Case managers in each LDSS have the ability
to list children in the Adoption Album. Each listing includes a photo, the child’s age, a
narrative description of the child, and who to contact for more information.

The Family Adoption Registry is a list of families that are looking to adopt photo-listed
children. All prospective adoptive parent(s) who express a willingness to adopt photo-
listed children must be registered in the Family Adoption Registry [18 NYCRR Part 424].
The registry will allow caseworkers to match the applicant's profile and preferred child
characteristics with children referred for photo listing.® The registry and the related
Family Photo Listing are available to caseworkers on the OCFS Intranet.

6 Resources: Publications for pre-adoptive parents
Adopting a Child from Foster Care in New York State (OCFS Pub 1128)

English http://ocfs.ny.gov/main/publications/PUB-1128.pdf
Spanish  http://ocfs.ny.gov/main/publications/SP/PUB-1128-S.pdf

New York State Foster Parents’ Guide to Adoption (OCFS Pub 5033)

English: http://ocfs.ny.gov/main/publications/Pub5033.pdf
Spanish:  http://ocfs.ny.gov/main/publications/Pub5033-S.pdf

New York City Foster Parents’ Guide to Adoption (OCFS Pub 5022)

English: http://ocfs.ny.gov/main/publications/Pub5022.pdf
Spanish:  http://ocfs.ny.gov/main/publications/Pub5022-S.pdf
Chinese: http://ocfs.ny.gov/main/publications/Pub5022-CH.pdf
Russian:  http://ocfs.ny.gov/main/publications/Pub5022-RU.pdf
Arabic: http://ocfs.ny.gov/main/publications/Pub5022-AR.pdf

7 OCFS. (2007). New York State Foster Parents’ Guide to Adoption. OCFS Publications 5033 and 5033-S (Spanish)
8 OCFS. “The Adoption Album: Our Children, Our Families” (99-OCFS-ADM-01).
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E. Other permanency options

1. Referral for guardianship

Referral for legal guardianship is an option for youth who are reluctant to have legal ties
permanently severed from their birth parents, as would occur through adoption, while still
providing the youth a legal and often permanent family. Parental rights may or may not be
terminated for a youth to have this PPG. Guardians, who may be relatives or nonrelatives,
are given parental responsibility and authority for the youth by a court.

In determining whether to grant guardianship of a youth 14 years of age or older, the court
must consult with the youth and take into consideration the youth’s preference for a suitable
guardian [FCA §§1055-b(e) and 1089-a(e), FCA §661].

Kinship Guardianship Assistance Payments (KinGAP) may be available for kinship (and
some non-kinship) foster parents who choose to become legal guardians [SSL §§458-a to
458-f]. KiInGAP may also be available to a successor guardian named by the relative
guardian either in the original KinGap agreement or an amendment, if the original KinGAP
relative guardian receiving KinGAP payments dies or is incapacitated [SSL §458-b(5)(b)].
For more information, see Chapter 5 of this guide, “Kinship Foster Care.”

2. Placement with a fit and willing relative

In New York State, discharge to a fit and willing relative involves a relative being awarded
legal custody or guardianship of a child. While the custody of the child is transferred to the
relative, the birth parents retain their parental rights and the LDSS or VA no longer has
supervision of the case. Relatives would file a petition for legal custody or guardianship in
Family Court under Article 6 of the state Family Court Act. See Chapter 5 of this guide,
“Kinship Foster Care.”

After a child has been placed in foster care, making a permanency plan for a child with fit
and willing kin who will provide a safe and permanent home for the child continues to be a
preferred alternative approach if a child cannot return home.

The PPG of placement with a fit and willing relative is an alternative PPG for a youth when
return to parent, adoption, or referral for legal guardianship are not feasible options. Seeking
out and assessing relatives to become a permanency resource for a youth in foster care
must be done early on in the youth’s placement in foster care and should continue until
permanency is achieved for the child/youth. In order to identify potential relative placement
resources, workers, at minimum, should engage the youth and parents in conversations,
utilize social media, and explore other methods for identifying placement resources.

Before the foster child is placed with relatives, the possibility of making the placement a
permanent arrangement should be explored. If a child is placed with nonrelatives, seeking
out and assessing relatives with regard to becoming a permanent resource for the child
should also be pursued as early as possible to eliminate unnecessary moves for the child
[FCA §1017(1); 18 NYCRR 430.11(c)(4)].

Foster Care Practice Guide for Caseworkers and Supervisors January 2019



Chapter 6 Permanency Planning Options | Page E-2

4 . Practice Tip:
Using social media to search for family members

Efforts to locate family members of foster children may include utilizing search
technology, including social media. When doing so, it is important to maintain
confidentiality and be aware and up to date on social media sites’ privacy policies and
with the policies and practices of your agency.

No communication on social media sites should be considered private or confidential.
Comments made on someone’s Facebook page may be visible to their entire network of
friends — or yours — depending on privacy settings. Even with high privacy settings,
communications can be forwarded to others and shared in other ways. Remember that
the child’s safety is the number one priority.

Do not identify the child or provide any case-specific information through social media,
including, but not limited to, the circumstances surrounding the child’s placement into
foster care. You may provide your own contact information to the identified family
member via a private message (PM) and ask the family member to contact you regarding
a possible family member who is in foster care and the potential for the family member to
be a placement resource for the yet-to-be-identified child.

If the family member contacts you, speak to the family member to ascertain his/her
identity and to determine whether the person is, in fact, a family member. At this time,
you may identify the child/youth who is in foster care, but do not reveal specific
circumstances of the placement.

If, during the initial conversation, the family member says he/she is not interested or able
to be involved in the case, the relative notification letter does not need to be sent.

If the family member is interested in being considered as a resource, ask for his/her
contact information and mail the relative notification letter. Schedule a phone conference
and/or face-to-face meeting to discuss information regarding the child.

If the family member does not respond to the PM, you are not required to send out
subsequent messages to the family member through social media.

Adapted from “Planning for a Successful Adulthood” (15-OCFS-ADM-19), p. 7

3. Discharge to APPLA

Another planned living arrangement with a permanency resource (APPLA) is a permanency
planning goal designed to assist foster care youth in their transition to self-sufficiency by
connecting the youth to an adult permanency resource, equipping the youth with life skills
and, upon discharge, connecting the youth with any needed community and/or specialized
services.

The following requirements pertain to all children in a foster care placement whose
permanency goal is discharge to APPLA. This PPG may be established when a child is 16
years of age or older whose previous PPG was return to parents or adoption, and it is
determined to be in the child's best interests that he/she remain in foster care and not return
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to his/her parents or be adopted until before he/she reaches the age of 18 [18 NYCRR
430.12(f)(1)(i)).

When this PPG is selected, the first FASP must indicate the reasons for choosing this goal
rather than “discharge to parents or relatives” or “discharge to adoption,” and must
summarize efforts to accomplish either or both of these permanency goals before this goal
was selected and document a compelling reason why it would not be in the best interests of
the child to be returned home, placed for adoption, placed with a legal guardian, or placed
with a fit and willing relative [18 NYCRR 430.12(f)(1)(ii)].

The worker must document in the case progress notes and in each permanency hearing
report (PHR):

o The efforts that have been made in selecting the PPG of APPLA, including the
intensive, ongoing and unsuccessful efforts made to return the youth home or to
secure a placement for the youth with a fit and willing relative (including adult
siblings), a legal guardian or legal custodian, or an adoptive parent(s), since the last
permanency hearing’

e The compelling reasons why each of the other PPGs are not in the best interests of
the youth

e The use of search technology, including social media, to locate family members of
the youth

e The steps taken to determine that the youth’s foster home or congregate care facility
is following the reasonable and prudent parent standard, and that the youth has
regular, ongoing opportunities to engage in age or developmentally appropriate
activities [FCA §8§355.5(7)(d), 756-a(d)(iv) and 1089(c)(v); 18 NYCRR 428.5(c)(13)]

See Chapter 13 of this guide, “Discharge from Foster Care,” for details on preparing youth
for discharge when they have a PPG of APPLA.

4. Discharge to adult residential care

Discharge to adult residential care may only be the permanency planning goal for children
for whom the necessity of placement is based in whole or in part on a “child service need”
arising out of a factor other than the child’s behavior [18 NYCRR 430.12(g)(1)(i)]. These
child service needs are [18 NYCRR 430.10(c)(5)(i)(a) and (d)]:

e The child has a diagnosed or diagnosable physical, mental, or emotional condition
which severely impairs the child's ability to carry out daily, age-appropriate activities
and which presents treatment needs that prevent the parent from being able to
maintain the child in the home

" Where parental rights have been terminated or surrendered, it is OCFS's interpretation of federal and state
requirements that the LDSS or VA has satisfied this requirement in regard to such parent.
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e The child is eligible for admission to a facility operated or supervised by the New
York State Office of Mental Health (OMH) or the New York State Office for People
With Developmental Disabilities (OPWDD)

For each child with this goal, the LDSS must consider alternative permanency goals,
including "discharge to parents or relatives" and “discharge to adoption” before this goal is
chosen, and the LDSS Director of Social Services must review and approve the
establishment of this goal. The worker must document the specific reasons why this is the
most appropriate permanency goal for this child and the reasons why the child should not be
discharged to parents or relatives or to an adoptive placement [18 NYCRR 430.12(g)(1)].

To the extent permitted by the Mental Hygiene Law and the regulations of the OMH or the
OPWDD, the LDSS must obtain copies of the case records and service plans and any
updates to such records and plans for children who are receiving care in facilities operated
or supervised by such offices. Such records, plans, and updates must be made a part of the
case record [18 NYCRR 430.12(b)].
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F. Involvement of children and youth in case planning

Children and youth in foster care who are developmentally able must be involved in planning
their futures. Several requirements in federal and state law support this principle.

1. Participation in Service Plan Reviews

Children in foster care who are at least 10 years old but less than 14 years old must be
allowed to participate in Service Plan Reviews, unless there is a documented reason related
to the current necessity of placement why the child should not be involved
[430.12(c)(i)(a)(1)]. This age group also receives a copy of the Permanency Hearing Report
and may attend permanency hearings in Family Court [FCA §1089(b)(1-a)]. See Chapter 3
of this guide, “Proceedings in Family Court.”

2. Youth appointments to case planning team

When a youth reaches the age of 14 years, he/she must be involved in case planning [SSL
§409-e(2); 18 NYCRR 428.3(i), 428.9(b)(1)(iv) and 430.12(c)(2)(i)(a)(2)]. He/she also may
choose up to two people who will participate on his/her case planning team. These
individuals cannot be the youth’s foster parent(s), case manager, case planner, or
caseworker. The LDSS or VA with case management responsibility may reject an individual
selected by the youth if the agency has good cause to believe that the individual would not
act in the child’s best interests. One individual selected by the youth may be designated to
be the child’s advisor and, as necessary, advocate with respect to the application of the
reasonable and prudent parent standard by the foster parents [18 NYCRR 428.3(i)].

Before the youth considers whether to exercise the option to select up to two individuals to
his or her case planning team, LDSSs and VAs should first assist the youth in identifying the
supportive people in his or her life. Tools such as genograms, life books, and the Youth
Connections Scale can be used to assist LDSSs, VAs, and the youth in this process.

Supportive people may include, among many others, older siblings, teachers, employers,
coaches and family friends. Some youth may not be able to or want to identify individuals to
be part of their case planning team. Throughout the entire process, the youth should be
informed that it is the youth’s option to invite these individuals; however, the youth is not
required to do so. The youth must have the opportunity to identify these individuals for the
development of each FASP and amendments made to the FASP, as well as for each
Service Plan Review and case consultation. The youth may choose different individual(s)
each time; however, the LDSS and VA should encourage the youth to invite the same
individual(s) in order to provide consistency.’

The youth’s birth parents must be informed about the individuals chosen by the youth to
participate in case planning (unless parental rights have been terminated or surrendered).
LDSSs and VAs may choose to use confidentiality agreements that are signed by all team
participants at the beginning of case planning meetings. At minimum, the confidentiality

" OCFS. “Case Planning for Youth in Foster Care 14 Years of Age or Older” (15-OCFS ADM-22)
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agreement must state that the case record information discussed at the case planning
meeting must not be shared with anyone other than the case planning team, unless
otherwise expressly agreed upon by the members of the case planning team.?

0 Practice Tip:

Evaluating individuals selected by youth for case planning

Youth may choose individuals to participate on their care planning teams who are not
acceptable to an LDSS or VA. The LDSS or VA with case management responsibility
is allowed to reject such individuals only if the agency has good cause to believe that
they would not act in the youth’s best interests. They cannot be rejected solely on the
basis of age.

The case manager must decide whether an individual will act in the youth’s best
interests and to make the final determination as to whether this person should be part
of the case planning team. In making this determination, look at the person’s
relationship with the youth and consider any potential safety or other issues that could
arise that would not be in the best interests of the youth in care.

Some questions to consider:

e Does the person have a recent history of unsafe or disruptive behavior at the
agency or in the community?

o Is the relationship between the youth and the individual controlling, unhealthy,
or inappropriate?

o Is there a history of abuse or neglect by the individual involving the youth or the
youth’s siblings that has been disclosed?

e Does the person understand the confidential nature of serving on the case
planning team?

e Does the individual have a history of releasing otherwise confidential
information regarding the youth, the youth’s family or other children in foster
care?

When considering whether an individual may not act in the best interests of the youth
for the purposes of being a member of the case planning team, the LDSS and VA may
not request an SCR screening or criminal background check.

If a decision is made to reject a person selected by the youth, the case manager must
document the reason(s) it was determined that the individual would not act in the best
interests of the youth. The case manager should also explain to the youth why the
person was rejected and assist the youth with identifying appropriate individuals to
take part in the next case planning meeting.

Source: “Case Planning for Youth in Foster Care 14 Years of Age or Older” (15-OCFS ADM-22)
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Chapter 7
Foster Family Boarding Homes

The majority of children placed in foster care in New York State reside in foster family boarding
homes, including relative/kinship foster homes.

A foster family boarding home is a residence owned, leased, or otherwise under the control of a
single person or family who has been certified or approved by a Local Social Services District
(LDSS) or voluntary agency (VA), with certain exceptions, to care for not more than six children,
including all non-foster children in the home under the age of 13. An additional two children may
be cared for if they are siblings, or are siblings of a child living in the home, are children freed for
adoption and placed for adoption with the foster parent(s) in the home, or are returning to foster
care [18 NYCRR 443.1(j)].

Foster family boarding homes are “certified” (the term used for non-relative homes) or
“approved” (the term used for relatives within the second or third degree of the parent or
stepparent of the foster child) by a LDSS or a VA.
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A. Types of foster family boarding homes (foster homes)

Foster family boarding homes fall into two categories:

A certified foster home is a home in which foster care is provided to a child placed with an
LDSS or VA who is cared for 24 hours a day in a family home with a foster parent(s) who

has met the requirements for certification based on regulations to receive a “certificate to

board” [18 NYCRR 443.1(b)].

An approved home is a home in which temporary or long-term care is provided to a child
whose care and custody or guardianship and custody have been transferred to an LDSS or
VA, and who is cared for 24 hours a day in a family home with a foster parent who is a
relative within the second or third degree to the parent(s) or step-parent(s) of the child, and
who is duly approved by an LDSS or VA [18 NYCRR 443.1(f)]. “Care and custody” means
that the parents of the child in foster care retain their parental rights [SSL §384-a].
“Guardianship and custody” means that the parental rights of the parents have been
terminated [SSL §384-b].

A potential foster home or the home of a relative of a child in care may be approved or certified on
an emergency basis. A relative within the second or third degree of the parent or step-parent of the
child in care may be approved on an emergency basis for up to 90 days. Similarly, a more distant
relative or a non-relative with a significant prior relationship with the child in care’s family may be
certified on an emergency basis. The 90-day period can be extended under certain circumstances
(if waiting for clearance results) [18 NYCRR 443.7(h)].

1. Certified foster homes

Foster boarding homes: The majority of certified foster homes, often referred to simply as
“foster homes.”

Therapeutic foster boarding homes: Therapeutic foster boarding homes (TFBHs) are a type of
certified foster home. Foster parents in TFBH’s care for children who would otherwise need to be
served in group foster care. LDSSs and agencies select and define their own populations for

these programs based on local need.” Examples of the types of children who are served include:

o Severely developmentally disabled infants and/or children

e Adolescents with a documented history of troublesome behavior and/or adjudication as
PINS or Juvenile Delinquents

o Severely emotionally disturbed children
e Children with histories of group care placement or who are at risk of group care placement
e Children with at least one failed foster boarding home placement

o Severely and/or multiply physically handicapped children.

" OCFS. Standards of Payment for Foster Care of Children Program Manual, Chapter 7, Section B-1.
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Children cared for in these programs should meet the criteria for special or exceptional foster
care services (see Section F of this chapter). TFBH programs feature lower caseloads for case
workers, educational specialists to work with the local school systems, child care workers in the
home, and extensive and specialized training for foster families and staff.?

Designated emergency foster boarding homes: Emergency foster boarding homes (EFBs)
are fully certified foster homes exclusively designated to provide temporary care to children who
enter foster care in a crisis situation that is expected to be resolved within 60 days [18 NYCRR
446.2]. These homes also may be approved for respite care and services. Foster parents
providing this type of care must complete 15 hours of specialized training and a minimum of 6
hours of follow-up training each year [18 NYCRR 446.5].

Unless an exception is granted for good cause, emergency foster boarding homes must be
available to accept children 24 hours a day, 365 days a year. Children eligible for this care must
be at immediate risk of harm or present an immediate risk of harm to others or him/herself if not
immediately placed into foster care. EFB homes receive higher board and care rates [18
NYCRR 446.6].

2. Approved (relative) foster homes

Relatives who may be approved as foster parents for a child must be related to the parent(s) or
step-parent(s) of the child through blood or marriage either in the first, second, or third degree.
This includes:

e Grandparents of the child

e Great-grandparents of the child

e Aunts and uncles of the child, including spouses of the aunts or uncles
e Siblings of the child

e Great-aunts and great-uncles of the child, including the spouses of the great-aunts or
great-uncles

e First cousins of the child
o Great-great grandparents of the child

o Unrelated persons, where placement with such person allows half-siblings to remain
together in an approved foster home, and the parents or step-parents of one of the half-
siblings is related to such person in the second or third degree

Relatives within the second or third degree to the parent(s) or step-parent(s) require approval to
be foster parents but need not be certified [18 NYCRR 443.1(i)]. For more details on kinship
foster care, see Chapter 5 of this practice guide, “Kinship Foster Care.”

2 OCFS. “Foster and Adoptive Home Certification/Approval Q & As”
(https://ocfs.ny.gov/main/cfsr/Foster Home Cert Appr QAs.pdf)
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B. Who can be a foster parent?

State regulations require that the home study and
evaluation of the members of the applicant’s household
must determine compliance with the following criteria
[18 NYCRR 443.2(c)]:

Age: Each foster parent must be over the
age of 21.

Health: Each member of the household of the foster
family must be in good physical and mental health and
free from communicable diseases. However, a physical
disability or iliness of a foster parents or member of the
household must be considered only as it affects the
ability to provide adequate care to children in foster
care or may affect an individual child’s adjustment to
the foster family.

Employment: A foster parent may work outside the
home when there are suitable plans for the care and
supervision of the child at all times, including after
school and during the summer.

g » Practice Tip: Entering
“ an inquiry in
CONNECTIONS

After responding to an applicant’s
inquiry, the LDSS or VA must:

e Open the “Foster and Adoption
Development (FAD) home” in
“Inquiry Status”

e Review the CONNX history to
determine if the applicant
previously had received foster
home certification or approval

e Record corresponding dates in the
FAD “Checklist”

See OCFS Policy Directive “Use of the
Foster and Adoptive Home
Development (FAD) Stage in
CONNECTIONS” (17-OCES-ADM-05)

Marital Status: The marital status of an applicant may be a factor only as it affects the ability to

provide adequate care to children in foster care.

Character: Each applicant for certification or approval must be required to provide the agency
with the names of three persons who may be contacted for references.

Ability and motivation. The agency must explore each applicant's understanding of the role of
a foster parent and the applicant's ability, motivation, and psychological readiness to be a foster

parent in accordance with guidelines issued by OCFS.

Detailed information about the procedure for certifying/approving foster homes is available in

OCFS Policy Directive 18-OCFS-ADM-07.
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C. Certification/approval process
1. Inquiry

As part of their recruitment efforts, LDSSs and VAs regularly receive inquiries from people
interested in learning more about becoming foster parents. These inquiries can be received
in a number of ways, most typically through phone calls, emails, and information entered

./' ’ ) Practice Tip: The steps to certification/approval

The process for interested people to become certified or approved foster parents generally follows
these steps. See OCFS Publication 5183i for a description of each step, the timeline for the
process, and the appropriate forms to use. More detailed information on each step is provided in
this chapter.

Inquiry

The LDSS or VA responds within ten days of receiving an inquiry from a prospective foster parent
opens an “Inquiry” status record in the Foster and Adoptive Home Development (FAD) section in
CONNX. The inquiry stage includes an initial interview or orientation, self-assessment by the
prospective foster parents and their families, completion of the application forms, and the
submission by the LDSS or VA of an inquiry for review of the SCR/SEL databases and requests for
criminal history record checks.

Acceptance of application

After reviewing all of the application information, the LDSS or VA decides whether to accept the
applicant for home study. If accepted, the home is progressed to “Applicant” status in CONNX.

Training

All prospective foster parents must complete OCFS-approved training shortly after their applications
for certification or approval are received by the agency.

Home study

The home study is completed concurrently with the training program and allows the LDSS or VA to
evaluate the applicant’s ability to provide a safe, nurturing home that promotes children’s health and
well-being.

Final assessment and determination

At the completion of the applicant's home study, the LDSS or VA determines whether or not to
approve the application.

Identification of resource characteristics

After the application has been approved, the foster parents, in collaboration with LDSS or VA staff,
complete the Resource Characteristics Form (OCFS-5183l), which identifies the child
characteristics that the family is willing and able to accommodate.

Agreement with foster family

The foster parent signs the Foster Parent Agreement with the LDSS or VA and receives a certificate
or letter of approval.
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into website-based inquiry forms. State regulations specify the steps that must be taken in
response to an inquiry [18 NYCRR 443.2(b)]:

e The agency must respond in writing within 10 days of the inquiry and have a written
procedure for responding to inquiries within 10 days.

e The agency must offer an appointment for an interview or arrange for them to attend
an orientation meeting about foster parenting.

e The agency must provide an application and medical report forms during the initial
interview or orientation session.

e The agency must inform potential foster parents about the application process,
including the requirement that the applicant and each person over the age of 18
living in the home must provide fingerprints for criminal history background checks to
be conducted by the New York State Division of Criminal Justice Services (DCJS)
and the Federal Bureau of Investigation (FBI).

The LDSS or VA must inform those inquiring that the agency will determine whether the
applicant and any persons in the home over the age of 18:

e Have been the subject of an indicated child abuse or maltreatment report on file with
the SCR

o Have resided in another state during the five years prior to the application or
certification or approval and if so, the LDSS or VA will request information about
relevant child abuse and maltreatment from the appropriate agency in the other
state(s), or

o Are listed on the register of substantiated category-one cases of abuse or neglect
maintained by the Justice Center for the Protection of People with Special Needs
(Justice Center)

a. Self-assessment

The Self-Assessment Form (OCFS-5183A) is designed to assist applicants and their
families, if applicable, in considering why they want to become foster parents. The
questions on the form should stimulate conversation about the various aspects of the
process and provide an opportunity for the family to assess the impact on their lives of
becoming foster parents.

The applicants and any children in the home (dependent on their ages and developmental
appropriateness) should complete the form together as a family. The caseworker and the

family should discuss and identify together the family’s readiness for certification/approval
as a foster family home, and what can be done to help support the family.

There are three levels of family readiness:

e FEarly Stages: Family members have some understanding about providing
foster/adoptive care but need more information and discussion about the impact on
their family.
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e Minimal Supports Needed: The family needs support and/or more information from
the LDSS or VA on the experience of fostering and/or adopting a child and the
possible impact on their family. The family is willing and able to learn.

e Acceptable: The family is prepared and knowledgeable about the experience of
fostering and/or adopting a child, and the impact on their family.

The Self-Assessment Form should be completed at least once after applicants have
attended the initial interview or orientation. It is recommended that it also be completed
as needed throughout the certification/approval process."

b. Application for certification or approval

The Foster-Adoptive Parent Application (OCFS-5183B) is a uniform application that is
used by all LDSSs and VAs throughout New York State. The LDSS or VA must
acknowledge the receipt of the application for certification or approval within 10 days of
receiving the application [18 NYCRR 443.2(b)].

The application includes a section requiring the applicants to submit a sworn statement
indicating whether, to the best of the applicant’s knowledge, the applicant or any other
person over the age of 18 currently residing in the home has ever been convicted of a
crime in New York State or in any other jurisdiction [18 NYCRR 443.2(b)(13)(iv)].

As part of the application process, the LDSS or VA must collect information on the
applicant’s health, physical functioning, and physical facilities of the prospective foster
home. The following forms must be used:

e The Foster-Adoptive Applicant Medical Report (OCFS-5183D) is an attestation on
the health of the family, including a complete physical examination of the applicant
that is filled out by a physician, physician’s assistant, nurse practitioner, or other
licensed and qualified health care practitioner [18 NYCRR 443.2(c)(1)(ii)]. One
medical report must be completed for each applicant.

e The Safety Review Form (OCFS-5183E) is completed by the LDSS or VA during an
inspection of the applicant’s physical residence. This form must also be completed if
there is a significant structural or physical change to the home and/or the applicant
moves.

The LDSS or VA also will verify the applicant’s employment references as listed on the
applicant’s application.

2. Database checks

All applicants must complete the forms necessary to determine whether they or any person
18 years of age or older who lives in the house is the subject of an indicated child abuse
maltreatment report on file with the New York Statewide Central Register of Child Abuse and
Maltreatment (SCR) and the Justice Center for the Protection of People with Special Needs
(Justice Center) Staff Exclusion List (SEL). In addition, if the applicant or any other person

' OCFS. “Foster/Adoptive Home Certification or Approval Process” (18-OCFS-ADM-07)
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18 years of age or older who lives in the home of the applicant lived in another state in the
five years preceding the application, to obtain such information maintained by the state's
child abuse and maltreatment register in each state of previous residency [18 NYCRR
443.2(b)(6)].

The LDSS or VA must inquire of the SCR and the Justice Center whether an applicant, and
any person 18 years of age or older who resides in the home of the applicant, is the subject
of an indicated child abuse or maltreatment report on file with the SCR and/or is on the Staff
Exclusion List (SEL) maintained by the Justice Center. If the applicant or other person 18
years of age or older residing in the home of the applicant lived in another state during the
five years preceding the application for certification or approval, the LDSS or VA must

“ Practice Tip: Evaluating SCR records

The following factors should be considered by the LDSS or VA when determining if the person
who is a confirmed subject in an indicated child abuse or maltreatment report is suitable to be a
certified or approved foster parent(s) or other person residing in such home.

e The seriousness of the incident(s) involved in the indicated report

e The seriousness and extent of any injury sustained by the child(ren) named in the indicated
report

e Any detrimental or harmful effect on the child(ren) as a result of the subject’s actions or
inactions, and the relevant events and circumstances surrounding the actions and inactions as
these relate to the indicated report(s)

e The age of the subject and the child(ren) at the time of the incident(s) of child abuse or
maltreatment

e The time elapsed since the most recent incident of child abuse or maltreatment
e The number and/or frequency of indicated incident(s) of abuse or maltreatment

e Any information produced by the applicant, or produced on his/her behalf, regarding his/her
rehabilitation, such as:

— The acts of child abuse and maltreatment apparently have not been repeated.

— Evidence of actions taken by the person, which show that he/she is now able to deal
positively with a situation or problem that gave rise to the previous incident(s) of child abuse
and maltreatment

— Professional treatment (e.g., counseling or self-help groups) has been successful.
— The applicant has been successfully employed in the child care field.

Each report must be carefully reviewed. Extra weight and scrutiny must be given to report(s)
where the abuse or maltreatment resulted in a fatality, sexual abuse, subdural hematoma, internal
injuries, extensive lacerations, bruises, welts, burns, scalding, malnutrition or failure to thrive.

Source: “Requesting Records from the New York Statewide Central Register of Child Abuse and
Maltreatment (SCR) for the Certification or Approval of Foster Boarding Homes” (18-OCFS-ADM-08).
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request child abuse and maltreatment information from the applicable child welfare agency
of each such state of previous residence.?

a. Requesting SCR records

When the SCR notifies the LDSS or VA that an applicant or person 18 years of age or
older residing in the home is a confirmed subject in an indicated report of child abuse or
maltreatment, this does not automatically exclude the individual from being a foster
parent or residing in a certified or approved foster boarding home. The LDSS or VA
must, however, have the individual request the relevant records from the SCR and
review them to make an informed decision about whether to certify or approve a foster
boarding home. This request is made using the Authorization for Release of Information
Form (OCFS-5023) [18 NYCRR 443.2(b)(6)].

Reviewing such records will allow the authorized agency to make an informed decision
regarding certification or approval of the prospective foster boarding home. This
informed decision promotes the health, safety, and stability of children in foster care.

For detailed information on obtaining and reviewing SCR records, see the OCFS Policy
Directive “Requesting Records from the New York Statewide Central Register of Child
Abuse and Maltreatment (SCR) for the Certification or Approval of Foster Boarding
Homes” (18-OCFS-ADM-08).

b. SCR notification and hearing process

If the database check reveals that the applicant is a confirmed subject in an indicated
report or reports, but those reports have not been upheld at administrative appeal at the
preponderance standard, the SCR is required to notify the applicant in writing. The letter
(commonly referred to as a “Valmonte letter”) informs the applicant that she/he is a
subject in an indicated child abuse or maltreatment report(s) and that such information
will be shared with the inquiring agency unless he/she takes advantage of the statutory
right to appeal the indicated finding [SSL §424-a(1)(e)].

The applicant has 90 days from the date he/she received the letter to request an appeal.
If the subject does not respond within this period, the subject has waived his/her right to
appeal and the SCR notifies the agency in writing that the applicant is the confirmed
subject of one or more indicated reports. If the subject does respond and request
administrative appeal within the 90 days, the SCR initiates the administrative appeal
process.?

When a LDSS or VA is notified that either the applicant or another adult household
member is a confirmed subject of an indicated report of abuse or maltreatment, the
LDSS or VA must conduct and document an assessment whether to approve or deny
the application using guidelines developed by OCFS [18 NYCRR 443.2(b)(8)]. If the
determination is made to approve the application, the LDSS or VA must document the

2 OCFS. “Requesting Records from the New York Statewide Central Register of Child Abuse and Maltreatment
(SCR) for the Certification or Approval of Foster Boarding Homes (18-OCFS-ADM-08)

3 OCFS Child Protective Services Manual, Chapter 3, Page C-2.
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reasons why the applicant was determined to be appropriate and acceptable [18
NYCRR 443.2(b)(9) and (f)(14)].

3. Criminal history record check

The LDSS or VA must obtain criminal history record checks from the New York State
Division of Criminal Justice Services (DCJS) and the Federal Bureau of Investigation (FBI)
regarding any prospective foster parent and each person 18 years of age or older who is
currently residing in the home of such prospective foster parent [18 NYCRR 443.2(b)(4) and
443.8(a)].

a. Fingerprinting

As part of the criminal history record check, the LDSS or VA must notify the prospective
foster parents and each person over the age of 18 who is currently living in the home
that their fingerprints must be taken [SSL §378-a]. Fingerprints are obtained by digital
scanning at a vendor approved by the state (see Guidelines for Fingerprinting, OCFS-
4930-1).

A “Request for Fingerprinting Services” form OCFS-4930ASFA must be provided to
foster/adoptive parent applicants and to any household members over the age of 18.
They must make an appointment for fingerprinting with the vendor. Instructions are
provided on the form, which is also available in Spanish. It is recommended that copies
of these forms be provided at the time an application is submitted.

As part of the process of checking criminal history records, DCJS and the FBI conduct
searches of their databases. The fingerprints are kept on file at DCJS on a search and
retain status, and the certifying/approving LDSS or VA is notified if an arrest or
conviction is reported in the future to DCJS. The fingerprints are not maintained by the
FBI on a search and retain basis.

b. Criminal history record findings

OCFS receives and reviews the criminal history record information from both the FBI
and DCJS regarding individuals who have applied for certification or approval as
foster/adoptive parents as well as persons over the age of 18 living in the home. OCFS
forwards a summary of the DCJS and FBI reports to the LDSS when the application was
made through the LDSS.

When the application has been made through a VA, OCFS forwards a summary of
DCJS information, but not the results of the FBI criminal history check. Based on a
directive from the FBI, VAs, because they are not public agencies, no longer receive
from OCFS a criminal history record summary containing the content of the results of the
FBI criminal history record check. Instead, OCFS will send VAs a written notification for
each fingerprinted person.

The written notification includes the conclusion reached by OCFS after a review of the
FBI criminal history record in one of the three categories listed below. The conclusion
may be that the VA must deny the application, must hold the application in abeyance
pending further direction from OCFS, or that OCFS has no objection, solely based on
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the FBI criminal history record check, for the VA to proceed with a determination on the
application based on the standards for the certification or approval of a foster parent as
set forth in OCFS regulations.*

All criminal history information must be reviewed as it relates to these regulatory
requirements:

1. An application must be denied when a criminal history record reveals [18 NYCRR
443.8(e)(N)]:

e Afelony conviction at any time involving:
— Child abuse or neglect
— Spousal abuse
— A crime against a child, including child pornography

— A crime involving violence, including rape, sexual assault, or homicide, other
than a crime involving physical assault or battery

o A felony conviction within the past five years for physical assault, battery, or a
drug-related offense

2. The application must be held in abeyance whenever the criminal history record of
the prospective or existing foster parent reveals [18 NYCRR 443.8(e)(2)]:

e A charge for a category of crime listed above which has not been finally resolved,
or

o A felony conviction that may be for a category of crime listed above, usually
dependent on who was the victim of the crime

When an application is held in abeyance, the LDSS or VA may proceed with a
determination of such application only upon receiving subsequent notification from
OCFS regarding the status of such charge or the nature of such conviction.

3. An application may be denied (known as a discretionary crime) when [18 NYCRR
443.8(e)(3)]:

e A criminal history record of the prospective or existing foster parent reveals a
charge or a conviction of a crime other than those listed above

e A criminal history record of any other person over the age of 18 who resides in
the home of the prospective or existing foster parent reveals a charge or a
conviction of any crime

The decision to deny an application based on a discretionary crime must be made in a
manner consistent with the standards set forth in Article 23-A of the Correction Law,
which are contained in OCFS policy directive 16-OCFS-ADM-20.

4 OCFS. “Fingerprinting and Criminal History Record Checks for Foster and Adoptive Parents” (16-OCFS-ADM-20)
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When a criminal history record of a current foster parent or any other person over the
age of 18 who lives in the home reveals a charge or conviction of any crime, the LDSS
or VA must perform and document a safety assessment of the conditions in the home.
State law and regulation requires the safety assessment to include [18 NYCRR
443.8(g)(N)]:

o Whether the subject of the charge or conviction lives in the household

e The extent to which the individual may have contact with the child in foster care
or other children living in the household

o Status, date, and nature of the criminal charge or conviction

OCFS has provided guidelines for making a safety assessment when a criminal history
record check results in a finding that there has been a charge and/or conviction for a
crime involving the applicant(s) or a person over the age of 18 currently residing in the
home of the applicant(s).®

The LDSS or VA must take all appropriate steps to protect the health and safety of the
child or children, including removal from the home or denial of the application. The LDSS
or VA must document the safety assessment and the steps and actions taken to protect
the health and safety of the child [18 NYCRR 443.8(g)].

c. Required notification and hearing process

If the applicant is disqualified for a felony conviction of spousal abuse, the applicant may
apply for an OCFS administrative hearing for relief from the disqualification, based on
the grounds that the offense was not spousal abuse as that term is defined below:

Spousal abuse is an offense defined in Section 120.05 or 120.10 of the Penal Law
where the victim of such offense was the defendant's spouse. For the purpose of
criminal history record checks performed under SSL §378-a(2) and 18 NYCRR
443.8, spousal abuse does not include a crime in which the prospective or existing
foster parent was a defendant in the case, but who also was found by an
administrative hearing held by OCFS to have been the victim of physical, sexual
or psychological abuse by his/her spouse, and when such abuse was a factor in
causing the prospective or existing foster parent to commit the offense [18 NYCRR
443.8(h)(3)(i)].

d. Confidentiality

Any criminal history record information provided by DCJS or the FBI, and any summary
of the criminal history record provided by OCFS to a LDSS or VA is confidential and is
not available for public inspection. The information may be disclosed, however, to any
administrative or judicial proceeding relating to the denial of a foster parent's certification
or approval. Where there is a pending court case, the LDSS or VA that received the
criminal history record summary from OCFS must provide a copy of such summary to
the Family Court or Surrogate's Court [18 NYCRR 443.8(h)].

5 Ibid.
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4. Acceptance of application

After reviewing all of the application information, the LDSS or VA decides whether to accept
the applicant for a home study. If accepted, the home is progressed to “Applicant” status in
CONNX. During this stage, prospective foster parents participate in a training program and
the LDSS or VA conducts a home study.

a. Training

State regulations require prospective foster parents to participate in a training program
approved by OCFS. One such OCFS-approved training program is Model Approach to
Partnerships in Parenting/Group Preparation and Selection of Foster and/or Adoptive
Families Il (MAPP/GPSII) pre-certification training program.

The orientation and training must include the following information [18 NYCRR 443.2(d)]:

The social, family, and personal problems that lead to family breakdown and the
need for the placement of children

The problems and reactions of children upon separation, and the function and
responsibility of the foster family in relation to the child, the parents, and the
LDSS or VA staff

The LDSS or VA policy and practice to have defined goals to achieve
permanency for each child entering the foster care system

The authority of the LDSS, the Office of Children and Family Services, and the
Family Court to supervise the LDSS’s or VAS’ practice

The nature of the relationship of LDSS or VA staff to foster parents and children,
including definitions of the function and responsibility of the caseworkers
assigned to the children and their families

The payments to foster parents for care and expenses; the definition of foster
family care; and certification or approval of the home

The rights and responsibilities of a foster parent as defined by a letter of
understanding that must be executed at the time of certification or approval

Information on the reasonable and prudent parenting standard (see Section D of
this chapter) [18 NYCRR 443.2(e)(1)]

b. Home study

The home study allows the LDSS or VA to evaluate the applicant’s ability to provide a
safe, nurturing home that promotes children’s health and well-being. The home study
must be completed within four months of acceptance of an application. Delays may
occur due to circumstances beyond the control of the LDSS or VA or the schedule for
interviews with the applicant is changed by mutual consent of the applicant and the
agency representative [18 NYCRR 443.2(c)].

The home study is completed concurrently with the OCFS-approved training program. It
includes these components:
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o The Household Composition and Relationships Form (OCFS-5183F), completed by
the caseworker in cooperation with the applicant(s) and includes five sections:
e Partner Relationship
e Family
e Parenting
e Child Interview
e Psychosocial Interview

The psychosocial interview includes a multi-generational diagram of the applicant’s
family and social network (genogram). A Sample Genogram Template (OCFS-
5183G) is provided on the OCFS website, but any genogram template can be used
for this process.

e Personal Reference Forms (OCFS-5183H), which have been sent by the LDSS or
VA to each of the applicant’s three personal references [18 NYCRR 443.2(c)(1)(v)].
The forms must be completed and returned directly to the home finder.

e The results of database checks and criminal history background checks requested
by the LDSS or VA for each applicant and for any individuals 18 years of age or older
who will be residing in the prospective foster home. See Appendix 7-A, “Clearance
Checklist” and Sections 7.6-7.8 of this chapter.

During the home study, it also must be established that the foster home meets certain
health and safety standards and physical plant requirements [18 NYCRR 443.3(a)].
Foster care workers must continue to assess whether the foster home is compliant with
these standards during home visits and casework contacts. See Chapter 10 of this
guide, “Assessing the Safety of Children in Foster Care.”

e The physical facilities of the foster home or relative foster home must be in good
condition and present no hazard to the health and safety of children.

e The foster home must be in substantial compliance with all applicable provisions of
State and local laws, ordinances, rules and regulations concerning health and safety.

e The physical space, construction and maintenance of the foster home and premises
must be in good repair and kept in a sufficiently clean and sanitary condition so that
the physical well-being as well as a reasonable degree of physical comfort is assured
the members of the foster family.

e Separate bedrooms are required for children of the opposite sex over seven years of
age, unless the children are siblings or half siblings sharing the same bedroom and
the alternative sleeping arrangement is consistent with the health, safety, and
welfare of each of the siblings or half-siblings and is necessary to keep the siblings
or half siblings placed together in the same foster home.

e Not more than three persons may occupy any bedroom where children at board
sleep, unless the children are siblings or half siblings and the occupancy is
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consistent with the health, safety, and welfare of each of the siblings or half-siblings
and is necessary to keep the siblings or half siblings placed together in the same
foster home.

e No bed may be located in any unfinished attic or basement.

e No child above the age of three years may sleep in the same room with an adult of
the opposite sex. Children must not sleep together in the same bed with an adult.

o Each child must have sleeping space of sufficient size for the safety, comfort, and
privacy of the child. Each child must have a separate bed or crib of sufficient size
and cleanliness for the comfort and well-being of the child, with waterproof covering,
if needed, and suitable bedding adequate to the season. Bunk beds may be used.

o There must be an adequate and safe supply of water for drinking and household use.
Water from wells, springs or other private sources must be protected against
contamination. There must be provision for hot water for washing and bathing.

e The dwelling must have window barriers, including window screens, guards and/or
stoppers above the first floor of the foster home.

o Heating apparatus must be safe and adequate to provide for the reasonable comfort
of children in the home.

e Adequate bathing, toilet and lavatory facilities must be provided and kept in sanitary
condition.

e The home must be free from fire hazards and equipped with at least one smoke
detector and one carbon monoxide detector.

e No certified or approved foster parent may rent rooms to lodgers or boarders or
receive and care for maternity cases, except as part of the foster care program, or
receive or care for convalescent cases or conduct any business on the premises
which might adversely affect the welfare of children, unless permitted by the
authorized agency which certified or approved the home.

o All firearms, rifles and shotguns, as defined in Section 265.00 of the Penal Law, must
be securely stored and must be maintained in compliance with applicable State and
local standards regarding the licensing, storage and maintenance of such weapons.

5. Final assessment and determination

At the completion of the applicant’s home study, the LDSS or VA must complete a Final
Assessment and Determination Form (OCFS-5183K). The form is designed to assist
caseworkers in assessing and summarizing all the information regarding applicants and
their households.

The caseworker must consider whether all of the regulatory standards set forth in 18
NYCRR Part 443 have been satisfied. Based on information gathered in the Household
Composition and Relationships Form (OCFS-5183F), the caseworker summarizes how this
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data affects the applicant’s ability to be an effective foster/adoptive parent. Strengths,
considerations, and supports must be listed for each section.

The determination of whether to approve or not approve the application is made by the
home finder and his/her supervisor. The text of the OCFS-5183K form must be copied and
pasted into the FAD stage in CONNX. A copy of the form must be printed out and given to
the applicant, who may comment on the report in the section designated for that response.
The form must then be signed and dated by the applicant, the home finder, and the
supervisor.

When the LDSS or VA decides to discontinue a home study or deny certification or
approval, the agency must provide the applicant with the written decision and the reasons
for it and offer an interview to discuss the decision. Any decision to discontinue a home
study or deny certification or approval must be approved by at least one level of supervisor
unless the home study was discontinued at the request of the applicant [18 NYCRR
443.2(c)(3)].°

An application for certification or approval that has been pending for six months due to
failure of the applicant to provide information requested or to cooperate with the approval or
certification process is considered to be expired. This expiration will require a new
application if the prospective foster parent still wants to seek certification or approval [18
NYCRR 443.2(c)(6)].

6. Approval/certification

After the application has been approved by the LDSS or VA, the prospective foster parent
must complete the Resource Characteristics Form (OCFS-5183l). The form provides a list of
characteristics of children who may need a foster care/adoption placement. The applicant
must check “yes” or “no” by each child characteristic that the family is willing and able to
accommodate.

According to state regulations, each certified and approved foster parent must execute an
agreement to operate a foster family boarding home with the LDSS or VA. The standard
Foster Family Agreement with Authorized Agency (OCFS-5183J) states that the foster
parent will:

1. Enable children in foster care to mingle freely and on equal footing with other children in
the household and in the community, to be accepted as members of the household and
share in its pleasures and responsibilities, and to apply the reasonable and prudent
parent standard [18 NYCRR 441.25]

2. Arrange for children of school age to attend school regularly as required by the
Education Law

3. Never leave children under the age of 10 years alone without competent adult
supervision, nor children above that age except as might reasonably be done by a
prudent parent in the case of his or her own children

6 OCFS. “Foster/Adoptive Home Certification or Approval Process” (18-OCFS-ADM-07)
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4. Except as permitted by the appropriate LDSS or VA, never use a foster family boarding
home to care for more than two infants under two years of age, including the foster
parents' own children, except in those cases where the foster parents have
demonstrated the capacity to do so and a sibling group would otherwise have to be
separated

5. Provide children with sufficient nutritious, wholesome and properly prepared food,
served at regular hours. Children in foster care must be permitted to eat meals at the
table in the same manner as other family members with due consideration to their age
and special needs

6. Keep the clothing of children provided by the LDSS or VA, parent, or foster parent in
proper condition of repair and cleanliness; endeavor to provide children with a sufficient
quantity of clothing, adapted to seasonal conditions, and of such style and quality as not
to distinguish them from other children in the community

7. Provide for each child sufficient individual toilet articles and towels, suitable to the child's
age and gender, and individual drawer and closet space

8. Provide a suitable, well-lighted place for children of school age to do their homework

9. Recognize and respect the religious wishes of the natural parents of children in care and
endeavor to protect and preserve their religious faith

10. Endeavor to cooperate with LDSS or VA staff in the implementation or review of each
child's service or discharge plan and to inform the LDSS or VA of any incident or event
that affects or may affect the child's adjustment, health, safety or well-being and/or may
have some bearing upon the current service plan

11. Provide a family atmosphere of acceptance, kindness, and understanding and endeavor
to give each child the support, attention, and recognition that facilitates adjustment to the
home and that promotes the child's normal development

12. Permit an authorized representative of the agency to enter the home to investigate in
good faith a formal complaint regarding care of the child in foster care

13. Inform the LDSS or VA agency of any changes in marital status, family composition, or
the number of persons residing in the home, and of any changes in the physical facilities
comprising the foster home

14. Agree to cooperate in facilitating regular, biweekly visitation or communication between
minor siblings or half-siblings who have been placed apart, unless as determined by the
LDSS or VA that such contact would be contrary to the health, safety, or welfare of one
or more of the children, or unless the lack of geographic proximity precludes visitation

15. Agree to redisclose confidential HIV-related information concerning the child in foster
care only to persons or entities, other than those authorized to receive access in
accordance with the Public Health Law, for the purpose of providing care, treatment, or
supervision of the child in foster care, or with a specific written authorization signed by
the commissioner of the LDSS or the commissioner's designated representative. Where
confidential HIV-related information is disclosed, the following written statement must
accompany it:
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“This information has been disclosed to you from confidential records which
are protected by State law. State law prohibits you from making any further
disclosure of HIV-related information without the specific written consent of the
person to whom it pertains, or as otherwise permitted by law. Any unauthorized
further disclosure in violation of State law may result in a fine or jail sentence
or both. A general authorization for the release of medical or other information
is not sufficient authorization for further disclosure.”

Exceptions to the regulatory standards set forth in 18 NYCRR Part 443, other than statutory
requirements, may be proposed by the LDSS or VA as part of the foster home approval
process when the LDSS or VA determines that such an exception is necessary to board a
child in foster care; is in the best interests of the child; and is consistent with the health,
safety, and welfare of the child. The authority to grant exceptions does not apply to certified
foster homes.

Any exception, however, is tentative only and subject to review and approval by the LDSS.
Such decisions must be made by supervisory staff within the LDSS who do not have direct
supervisory responsibilities over the case management of the particular child in foster care.
Boarding arrangements will be made contingent on such approval. All exceptions must be
requested in writing by the authorized agency and, if approved, the LDSS must document
how the granting of the request relates to the best interests of the child [18 NYCRR
443.3(b)].

Upon the successful completion of the certification or approval process, the LDSS or VA
prints out a certificate or letter of approval generated in CONNX and provides it to the
applicant(s) [18 NYCRR 443.3(f)].

7. Certification/approval as both foster and adoptive parent

A person seeking certification or approval as a foster parent may concurrently apply for
approval as an adoptive parent. Many of the standards for approval as an adoptive parent
are the same as those for the certification or approval of a foster parent, so an applicant for
concurrent approval will not be required to submit dual documentation to the authorized
agency [18 NYCRR 443.9(a) and (b)]. When dual certification is sought, the LDSS or VA
should use the foster boarding home templates in CONNX.

Applicants must meet the standards for adoptive parents as described in state regulation [18
NYCRR Part 421]. These regulations include specific marital standards for adoptive parents,
not otherwise applicable to foster parents, as well as the requirement for an adoption study
[18 NYCRR 421.16].

a. Adoption study findings

When an adoption study has been completed and the LDSS or VA intends to approve an
applicant, the LDSS or VA must prepare a written summary of the study findings and
activities and make the summary available to workers in the agency or other agencies
responsible for making placement decisions about children. The applicant(s) must have
the opportunity to review the summary and enter any reactions as an addendum. After
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the applicant(s) and the caseworker have signed the written summary, the agency must
provide a written notice of approval to the applicant(s) [18 NYCRR 443.9(d)].

b. Rejection of adoption application

The LDSS or VA may reject an applicant during the home study process if the applicant
does not allow the home study to be carried out [18 NYCRR 443.9(f)].

An applicant may be rejected after an adoption study is complete, based on the
determination that:

o The applicant is physically incapable of caring for an adopted child
o The applicant is emotionally incapable of caring for an adopted child, or

e The applicant's approval would not be in the best interests of the children
awaiting adoptions

A decision to reject an applicant must be made by at least two staff members in
conference, one of whom shall be at a supervisory level. The record must reflect the
names of the participants in the decision and the reason for the decision [18 NYCRR
443.9(h) and (i)].

The applicant must be informed about the reason(s) the application was rejected, with
specific notification if the decision to deny was based in whole or in part on the existence
of an indicated report of child abuse or maltreatment. The notification must offer the
applicant the opportunity to discuss this decision in person with the worker's supervisor.
The applicant may apply for an OCFS administrative hearing regarding the rejection of
the application for approval as an adoptive parent and must be informed about how to do
this [SSL §372-e; 18 NYCRR 443.9(1)].

If the LDSS or VA determines that an applicant has not satisfied the standards for
approval or certification as a foster parent or approval as an adoptive parent or both, the
LDSS or VA must apply the applicable standards for the denial of an application for
approval or certification as a foster parent, and/or the standards for the denial of an
application for approval as an adoptive parent [18 NYCRR 443.9(p)].

8. Renewal of certification/approval

Foster home certification or approval must be renewed each year. LDSS/VA practice and
procedure for annual renewal of a foster home's certificate or letter of approval must include
the following [18 NYCRR 443.10(a)]:

e A written evaluation of the home and family that uses the same criteria as were used
for the initial certification or approval under 18 NYCRR Part 443

e A written evaluation of the care provided children in the home and the working
relationship of the foster parents or relatives with the LDSS or VA

o A written statement from a physician about the foster family's or relative family's
health, if it has been two years since the date of the last medical exam
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e An oral review of the evaluation with the foster parent or relative foster parent before
the certificate or approval is renewed

e The completion of a criminal history record check for each person over the age of 18
who is currently residing in the foster home, if that person has not previously had a
criminal history record check completed (e.g., a person who entered the home since
the preceding certification or approval, or a person who reached age 18 during that
period)

The written evaluation must identify issues that would require the LDSS or VA to take action
to protect the health, safety or well-being of children in care in that foster home. Issues
relating to the lack of cooperation by the foster parent to support the foster child’s
permanency plan, or to allow agency staff access to the foster child, raise red flags that the
LDSS or VA needs to address.

The obligation of the LDSS or VA certifying or approving the foster home to assess the
safety of any foster child in such home exists during the entire period of certification or
approval. The LDSS or VA must continually assess the quality and capacity of the foster
home. If concerns are identified at any time, the LDSS or VA must assess, review, and take
action to address the safety needs of the foster child.”

Recognizing the important role that youth voice provides in improving the child welfare
system and outcomes for children and youth in foster care, LDSSs and VAs are required to
incorporate the youth voice into the annual renewal process. Caseworkers gather
information from youth concerning their foster home experiences as part of their regular
casework contacts.

At a minimum, at least once each year, the child’s case planner or caseworker must give
each youth age 14 and older placed in a certified or approved foster home the opportunity to
respond to the Youth Voice Questions (Appendix 7-B). The foster parents should not be
present for these discussions. Districts and agencies must explain to the youth that their
participation in this evaluation process is voluntary.®

An exception to nonrenewal for approved foster boarding homes may be made when there
is a failure to meet one or more of the criteria required for approval but it is determined that
continuity of the family relationships and ongoing care of the child in the relative’s home is in
the child’s best interests and is not inconsistent with the health, safety and welfare of the
child [18 NYCRR 443.11(c)]. Excluding statutory requirements, exceptions to the criteria
required in the agreement executed between the foster parents and the authorized agency
may be proposed by the authorized agency as part of the foster boarding home approval
process when the authorized agency determines that such exception is necessary to board
a foster child; is in the best interests of the child to effect such boarding arrangement; and is
consistent with the health, safety, and welfare of the child. Any exception is tentative and
subject to review and approval by the LDSS with legal custody of the foster child. Boarding

7 OCFS. “Requirements Relating to CPS Reports Involving Foster Parents” (16-OCFS-ADM-13)

8 OCFS. “Requirements for Incorporating Youth Voice into the Annual Renewal of Certified and Approved Foster
Homes” (10-OCFS-ADM-09).
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arrangements will be made for the child contingent on such approval. All exceptions must be
requested in writing by the authorized agency [18 NYCRR 443.3(b)(16)].

The decision to effectuate an agreement containing an exception must be made by
supervisory staff within the LDSS who do not have direct supervisory responsibilities over
the case management of the foster child. Where the proposed agreement is approved, the
LDSS must document how the granting of the request relates to the best interests of the
child. Should it be determined that the exception is not necessary or in the best interests of
the child, upon notice to the agency, the LDSS with legal custody of the foster child must
disapprove the proposed arrangement [18 NYCRR 443.3(b)(16)].

9. Reopening a foster home

Agency practice and procedure for reopening a foster home includes [18 NYCRR
443.10(b)]:

e The completion of a new application, including a database check by the SCR and the
Justice Center for cases of abuse or neglect, and, if the applicant or any other
person 18 years of age or older residing in the home lived in another state at any
time during the five years preceding the new application, the sending of a request for
child abuse and maltreatment information from the applicable child welfare agency in
each such state of previous residence

e The completion of DCJS and FBI criminal history record checks

e An update of the home study, which must include a written evaluation of the home
that uses the criteria for certification or approval

e A physician’s written statement concerning the foster family's health or the relative's
family health, or a physician's report of a medical exam that was completed within
the past year

e An oral review of the evaluation with the foster parent

10. Application by spouse of foster parent

When an adult spouse of a foster parent comes into the previously certified or approved
foster home and applies for certification or approval, agency practice and procedure include
[18 NYCRR 443.10(c)]:

e The completion of a new application, including a database check by the SCR and the
Justice Center for cases of abuse or neglect, and, if the adult spouse lived in another
state at any time during the five years preceding the new application, the sending of
a request for child abuse and maltreatment information from the applicable child
welfare agency in each such state of previous residence

e Completion of DCJS and FBI criminal history record checks
e Completion of a medical exam for the applicant

e An update of the home study
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D. Reasonable and prudent parenting

OCFS regulations provide the following definitions derived from the federal Preventing Sex
Trafficking and Strengthening Families Act (2014) as part of the reasonable and prudent parent
standard mandate.

The “reasonable and prudent parent standard” (RPPS) is defined as a standard characterized
by careful and sensible parental decisions that maintain the health, safety, and best interests of
a child in foster care, while at the same time encouraging the emotional and developmental
growth of the child, that a caregiver must use when determining whether to allow a child in
foster care to participate in extracurricular, enrichment, cultural, and social activities [18 NYCRR
441.25(a)(1)]. For detailed information, see Appendix 7-C, “Applying the Prudent Parent
Standard” and Appendix 7-D, “Know’ Before You Say ‘No.”

These activities are those that are age or developmentally appropriate for a child, based on the
development of cognitive, emotional, physical, and behavioral capacities that are typical for an
age or age group; and are suitable for the specific child based on his/her cognitive, emotional,
physical, and behavioral capacities. Examples of activities or items include, but are not limited
to, participation in school field trips, events, and school sports teams; spending time with
friends; dating; using social media; obtaining a job; or volunteering.

The RPPS must be applied by the foster parent with whom the child in foster care has been
placed or by the LDSS or VA that is caring for the child in a child care facility, including an
institution, group residence, group home, agency boarding home or supervised independent
living program [18 NYCRR 441.25(b)]. Each such facility or program must have at least one
employee designated to be the caregiver who is authorized to apply the RPPS. Such
employees and all foster parents must be trained in how to use and apply the RPPS [18
NYCRR 441.15(c)].

The application of the RPPS is a child-specific, case-by-case process. It is therefore important
for the caregiver to be familiar with the child for whom the caregiver is making reasonable and
prudent parenting decisions. For example, LDSSs and VAs must give foster parent information
about that child [18 NYCRR 443.2(e)(3)]. This information includes, but is not limited to,
information on the health of the child, handicaps and behavioral problems, school and
educational experiences, the relationship between the child and his/her birth parents and
placement and discharge goals.

For more information, see the OCFS Policy Directive, “Supporting Normative Experiences for
Children, Youth, and Young Adults in Foster Care” (15-OCFS-ADM-21).

1. Activity costs and immunity from liability

The cost associated with an activity may be a factor in considering if it is possible for the
child to participate. All costs should be reasonable and allowable. The rate received by the
foster boarding home or congregate care facility is expected to cover most of the expenses
involved with the care of the child, including most routine activity expenses. Some unusual
costs may be allowable as special payments subject to the approval of the applicable LDSS
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[18 NYCRR 427.3]. For these more expensive activities, foster parents should work with
their LDSS.

State law provides that a caregiver will not be held liable for injuries incurred by a child as a
result of participation in age- or developmentally appropriate activities where the caregiver’s
decision to allow such participation was made in conformance with the RPPS as set forth in
law and that the caregiver had been trained in the RPPS in accordance with federal law and
OCFS regulation [SSL §383-a]. Such training must have been approved by OCFS. In such
cases where the caregiver may apply the immunity protection, a LDSS or VA also may
benefit from the immunity protection.

There are steps a caregiver can take to limit the potential exposure to liability and, even
more importantly, to limit the potential for injury to a child in foster care.

LDSSs, VAs, and caregivers are encouraged to utilize a collaborative approach via shared
parenting to reduce the potential exposure to liability. This includes promoting partnership
among the birth/adoptive parent (where appropriate), guardian or prior caretaker,
caseworker, case manager, caregiver, and the child (if age and developmentally
appropriate) to jointly make decisions that impact and influence the day-to-day activities of
the child. This approach should begin when developing the initial FASP and continue
throughout the child’s placement in foster care. Using this approach when the child is first
placed is a strategy for establishing guidelines for day-to-day decisions about activities, e.g.,
riding a bike, playing sports and other such decisions. For other activities, such as traveling
out-of-state on a family vacation or getting a driver’s license, a larger discussion may be
indicated prior to making the decision.

To assist in limiting exposure to liability, it is recommended that caregivers document their
communications with the parties involved in applying the standard for each of the foster
children for whom the caregiver is responsible. For example, a foster parent may consider
documenting communications in a notebook.’

" OCFS. “Immunity From Liability When Applying the Reasonable and Prudent Parent Standard” (17-OCFS-ADM-01)
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E. Payments to foster parents

The foster care board rate, which is set according to the child’s age and other factors, is
intended to reimburse foster parents for the cost of caring for the child. Each LDSS (ACS in
New York City) is authorized to set its own rate for foster children In its legal custody.
Notification of the rate is sent within 30 days of placement from the LDSS or VA to the foster
parent. The foster parent can request a conference to discuss the rate and, if after the
conference, the foster parent is still not satisfied with the rate, the foster parent may request a
fair hearing to review the decision. However, a request for a fair hearing must be made within 60
days of the notification of the rate. Information on how to request a fair hearing is on the back of
the “Notification of Foster Care Room and Board Payment” form LDSS-7018).

There are three levels of payment categories for foster boarding homes: Normal/Basic, Special,
and Exceptional. As part of the rate notification, foster parents will receive information that
explains the requirements for designating children as special and exceptional and for receiving
higher payments for providing such care.

The state reimburses LDSSs and VAs for the payments made to foster parents, up to a
Maximum State Aid Rate (MSAR) that is set by the state and distributed to agencies every year.
LDSSs may decide to pay foster parents more or less than the MSAR.

The board and care rates for Normal/Basic Foster Care vary by region. The Metropolitan Region
consists of New York City, Nassau, Suffolk, Westchester and Rockland counties. The Upstate
Region includes all of the other counties in New York State. The difference in rates is due to the
higher cost of shelter in the New York Metropolitan Region. There are no regional differences in
the maximum allowances for Special and Exceptional Foster Care.

1. Normal/Basic category

The board and care payments to foster parents caring for children in the Normal/Basic
category cover the cost of food, personal care, household furnishings and operations,
educational materials, recreation, normal transportation, and shelter. Shelter includes rent or
homeowner’s costs, maintenance, repairs, fuel, and other utilities.

The child has no diagnosed physical or mental handicap that requires special care. There
may be problems related to neglect, mistreatment or improper care and training, such as:

o Poor nutrition and bad eating habits

e Problems with sleeping

e Poor hygiene or incomplete toilet training

» Inability to relate to others, poor social skills

e The services to be provided under this category include:

e Basic physical care including regular, well-balanced meals and a secure, well-
maintained home

e Supervision of the child’s medical and dental care
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o Personal care and supervision, attention, and affection appropriate to the child’s age

« An emotional climate that encourages warm interpersonal relationships, trust, and
the development of the child’s self-worth and self-discipline

e Opportunities for educational, social, and cultural growth through suitable reading
materials, toys and equipment

o Associations with peer groups and opportunities for experiences in school, church
and community

e Encouragement of the child’s talents and interests

o Cooperation with the placing agency by being available for case conferences and in-
service training

e Assistance in arranging for contact with the child’s natural family, when appropriate’

2. Special category

The payments for children in this category include the services listed for the Normal/Basic
category, plus an allowance to compensate the foster parents for the additional services that
some children require. These include children that:

o Suffer from pronounced physical conditions that have been certified as a physician
as requiring a high degree of physical care

e Are awaiting family court hearings on PINS or juvenile delinquency petitions, or have
been adjudicated as PINS or juvenile delinquents

e Have been diagnosed by a qualified psychiatrist or psychologist as being moderately
developmentally disabled, emotionally disturbed, or having a behavioral disorder to
the extent that they require a high degree of supervision

o Are refugees or Cuban/Haitian entrants and are unable to successfully function in
their communities because of factors related to their status as refugees or entrants.
Such factors may include an inability to communicate effectively in English, a lack of
effective daily living skills, an inability to relate to others in the community

o Enter foster care directly from inpatient hospital care. Such children are eligible for
special foster care services for a period of one year

Foster parents receiving the Special payment rate are expected to provide more personal
involvement and time than they would for children in the Normal/Basic category. The foster
parent should spend more time talking to and working with the child and provide extra
opportunities for skill development. The foster parent must be patient and be able to give
attention and affection without a positive response from the child. Foster parents receiving
Special payments also should be able to provide prescribed physical care, such as special
diets, medications, or assisting in a program of physical therapy [18 NYCRR 427.6(c)].

" OCFS. Standards of Payment for Foster Care of Children Program Manual, Chapter 8, Section B-3

Foster Care Practice Guide for Caseworkers and Supervisors January 2019


https://ocfs.ny.gov/main/Rates/FosterCare/Manual/SOP-ProgramManual.pdf

Chapter 7 Foster Family Boarding Homes Page | E-3

3. Exceptional category

Foster parents caring for children in the Exceptional category are expected to provide the
services required for children in Normal category, and also to provide close supervision for
24 hours a day. The family environment must be carefully structured to enable these
children to live in a foster home rather than in an institution or group care. These include
children that:

e Require, as certified by a physician, 24-hour-a-day care provided by qualified nurses
or persons closely supervised by qualified nurses or physicians

e Have severe behavior problems characterized by the infliction of violence on
themselves or other persons or their physical surroundings, and who have been
certified by a qualified psychiatrist or psychologist as requiring high levels of
individual supervision in the home

e Have been diagnosed by a qualified physician as having severe mental ilinesses,
such as child schizophrenia, severe developmental disabilities, brain damage, or
autism

e Have been diagnosed by a physician as having acquired immune deficiency
syndrome (AIDS) or human immunodeficiency virus (HIV)-related iliness

Foster children who have tested positive for HIV infection and have subsequently tested
negative for HIV infection due to seroconversion remain eligible for exceptional services for
a period of one year from the date of the test that indicated seroconversion.

Foster parents receiving the Exceptional care payment are expected to provide supervision
on a one-to-one, 24-hour-a-day basis. The foster parents must be able to work with the
professionals involved in the treatment plan, such as physicians, nurses, social workers,
psychologists, and psychiatrists. They must be able to accept assistance and guidance in
caring for the child [18 NYCRR 427.6(d)].

4. “Equivalent conditions” and training

The LDSS commissioner has the authority to approve board and care rates for Special and
Exceptional foster care based on a list of “equivalent conditions” developed at the county
level and approved by OCFS. LDSS commissioners also may approve a Special or
Exceptional rate in response to a specific request, which must be approved by OCFS within
60 days.

A designation of the level of care can be changed at any point during placement as the
child’s needs change or become apparent. If the level of difficulty changes (decreases or
increases) due to the child’s need for care and supervision, the board rate will also change.
The services expected of the foster parents will also change.

In order to be eligible to receive a special or exceptional rate, the foster parent must
demonstrate his or her ability to care for children with special or exceptional conditions
through training and experience. Foster parents receiving Special rates must complete no
less than four hours of training per year; those receiving Exceptional rates must complete no
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less than five hours of training per year. Initial and ongoing training for foster parents
receiving Special or Exceptional board and care rates may be provided directly by the LDSS
or VA staff, or through contracts with other human services agencies that are qualified to
provide such training.

5. Clothing payments and standards

Each LDSS sets clothing allowance rates up to the maximum rate allowed by New York
State. A regular clothing allowance, based on the child’s age, is generally included with the
board rate, but may be included as a separate allowance. Special payments may be made
under certain circumstances (see Section 6 of this chapter).

The agency staff must review and evaluate the child’s clothing needs on a regular basis,
and, when appropriate, work with the foster parent to ensure that [18 NYCRR 427.16]:

o Additional clothing is provided for the child as needed
e Clothing is clean, attractive, and well fitting

e The child participates in the planning and the selection of his/her clothes, consistent
with his/her age and maturity

e Advance notice is given for special clothing requests.

Any clothing purchased for a child in care belongs to the child and should be taken along
whenever he/she moves to another living arrangement or is returned home. It is expected
that a child will leave with sufficient, clean clothes.

6. Special payments

“Special payments” are reimbursements to foster parents for expenditures made on behalf
of a child residing in a foster boarding home for items, costs, or services that are necessary
for the child but that are not included in establishing rates for board, care, and clothing.
Special payments include, but are not limited to, expenditures for the following:

e Special attire for proms, religious observances, and graduation, and for
circumstances or occasions, such as school attendance or scouting activities, in
which uniforms are necessary items of clothing

e School expenses such as books, activity fees, costs of field trips, club dues, school
jewelry, school pictures, art supplies, and yearbooks

e Music, art, and dancing lessons, and the purchase or rental of items needed to take
part in such activities

o Gifts for birthdays, holidays, and other special occasions
e Extraordinary transportation and communication expenses, such as:

— Transportation provided by the foster parents for visits with the staff of an
authorized agency, the child's birth parents, siblings who continue to reside with
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the birth parents, and siblings who are placed separately with relatives or who
are in foster care or adoption homes

— Payments to the birth parents, legal guardians, other relatives, and significant
others, for travel in excess of 50 miles (including the first 50 miles) to visit
children in foster care

— The costs of public transportation when it is necessary for school attendance, if
such costs are not reimbursed by the school district

— Other exceptional transportation required by the authorized agency or for
agency-approved reasons

— Extraordinary telephone costs for communication with birth parents and siblings

Day care and baby-sitting services when necessary for the care and supervision of a
child in foster care

Special furniture/equipment for the care of children in foster care such as cribs, high
chairs, and car seats

Window guards necessary to protect the safety of a child in foster care

Special recreational/hobby expenditures, including travel expenses such as lodging;
tools; and the costs of transportation, entry or use fees, uniforms, and materials
(these expenditures are limited to $400 per calendar year per child in foster care)

Compensation to a foster parent for the damage to and/or loss of personal property
owned by the foster parent that is caused by the child in foster care in his or her care
to the extent not covered by insurance (requests for such compensation must be
submitted in writing to the appropriate LDSS within 30 days from the date the foster
parents become aware of such damage or loss of personal property, and
compensation is limited to a maximum of $1,000 per child in foster care per foster
boarding home over a two-year period from the date of placement in the home)

Day camp or residential summer camp costs, including registration and
transportation expenses, for a maximum of two weeks

Nonmedical needs of a handicapped child, including special equipment or clothing
that is not covered by medical assistance, which arise from the child's handicap

Costs of diapers for a child from birth to the date of the child's fourth birthday

Requests for special payments for items, costs, or services must be reviewed and approved
by the LDSS. An LDSS may wish to make special payments to a foster parent for items,
costs, or services not included in the list above. In order to be eligible for state
reimbursement for such payments, the LDSS must obtain approval from the OCFS Regional
Office [18 NYCRR 427.3(c)].
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7. Release of a child’s Social Security Number

Foster parents may, in some circumstances, may be eligible for state and federal income tax
benefits. The payments they receive from the agency for board and care of foster children
are not taxable. In addition, the foster parent may be able to claim the foster child as a
dependent (and receive a tax exemption for that child), if the child meets the criteria for a
“qualifying child.” It is recommended that foster parents consult with the IRS or their tax
preparer to determine which tax benefits may be available to them.

To help prevent identity theft, foster parents generally are not given a foster child’s Social
Security number (SSN). Children may be targeted for this crime because they have clean
credit histories and it may be many years before the theft is discovered. Foster parents may
request the release of a child’s SSN for the express purposes of claiming an income tax
exemption OCFS-4743 or receiving Section 8 housing assistance by completing OCFS form
OCFS-4743a.

The form must then be submitted to the LDSS that has legal custody of the child. VAs are
not authorized to release the SSNs of children in foster care. If the foster parent’s home is
approved or certified through a VA, the VA may submit the completed form to the LDSS with
legal custody of the child on behalf of the foster parent.

For more information, see OCFS Policy Directives 16-OCFS-INF-02 and 17-OCFS-INF-04.
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F. Investigation of alleged abuse or maltreatment

The significance of safety of a child in care is reflected by its place as the first right set forth in
the “Bill of Rights of Children and Youth in Foster Care,” which states:

As a child or youth in foster care in the State of New York, | have the right:

To live in a safe, nurturing, healthy, and suitable residence, to stay safe and to be free
from exploitation, where | am treated with respect and where | have enough food and
adequate clothing. | have the right to the least restrictive, most home-like setting where |
can safely live and receive services.

When there is a report of abuse or maltreatment in a residential (congregate) care facility, the
investigation is the responsibility of the Justice Center (see Chapter 9 of this guide, “Residential
Care Facilities”).

When a certified or approved foster parent is the subject of a report of suspected child abuse or
maltreatment involving a child in foster care, there are several agencies that have an interest in
the report and the safety of the children in the foster home. These agencies include: the LDSS
that is conducting the CPS investigation, the LDSS with legal custody of the foster child named
in the CPS report, and the LDSS or VA that certified or approved the foster home. In some
cases, they all may be the same LDSS. However, often there will be more than one interested
agency.

Each agency has its own legal duties and responsibilities to address and support the safety and
well-being of the foster children in the foster home. Each agency must execute those duties and
responsibilities as set forth in applicable statutes, regulations, and policies."

1. During the CPS investigation

According to the OCFS Child Protective Services Program Manual, the legal requirements
for conducting investigations of reports involving a child in foster care are the same as the
requirements for any in-home setting involving the birth children of the subject of the report.?

The LDSS in the county/City of New York where the foster home is located will conduct the
investigation and must notify the LDSS that has care and custody or guardianship and
custody of the child or the LDSS or VA that certified or approved the foster home, if different
from the custodial agency. See Appendix 7-E for a model notification form letter to be sent
to the LDSS with legal custody. The LDSS or VA that certified or approved the foster home
is listed in the CONNX case record.

A full CPS investigation includes obtaining information not only from the subject of the
report, the child, family members, and the source of the report, but also from other collateral
sources that may include, but are not limited to, agencies providing services to the family.
When a CPS investigation involves a child in foster care, the LDSS staff members

T OCFS. “Requirements Relating to CPS Reports Involving Foster Parents” (16-OCFS-ADM-13)
2 OCFS. Child Protective Services Program Manual, Chapter 7, Section B-5.
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responsible for the child and home are necessary collateral sources.® This standard also
applies to staff of the LDSS or VA with case management or case planning responsibilities
over the named foster child or when the LDSS or VA has certified or approved the foster
home.

Access to information on a pending or indicated CPS report is available to any “duly
authorized agency having the responsibility for the care or supervision of a child who is
reported to the central register of abuse and maltreatment” [SSL §422(4)(A)(c)]. This
authorization includes the LDSS with legal custody of the child in foster care named in the
report and the LDSS or VA responsible for supervision of the child in care. Accordingly, the
CPS conducting an investigation may inform an LDSS or VA of the allegations and the
custodial LDSS and certifying agency may share relevant information with the CPS agency
conducting the investigation.

While the CPS investigation is pending, the custodial LDSS and the certifying or approving
LDSS or VA must continue to carry out their statutory, regulatory, and OCFS policy
responsibilities. These responsibilities include, but are not limited to: casework contacts;
case planning; assessment of the appropriateness of the placement, including safety of the
child; and compliance by the foster parent with applicable foster home certification or
approval standards [18 NYCRR 428.6, 441.21 and Part 443].

2. Determination of the CPS report

Upon completion of the investigation and the determination of the CPS report involving a
child in foster care, the investigating CPS informs the LDSS with custody of the child of the
results of the investigation.*

The individual agencies involved in the case must determine what, if any, action must be
taken in regard to the child’s placement and the certification or approval of the foster home.
If the decision is made to remove the child from the foster home, the standards set forth in
state regulations must be followed (see Section F of this chapter).

If the decision is made to decertify or revoke approval of the foster home, the procedures set
forth in state regulations apply (see Section H of this chapter). In some cases, based on the
facts of the case, it may be appropriate to maintain the child in the foster home. In all such
cases, the decision and its basis must be sufficiently documented in CONNX.

3 |bid.
4 Ibid., Chapter 7 Section B-8.
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G. Removing a child from a foster home

Whenever an LDSS or VA proposes to remove a child from a foster family boarding home, it
must provide written notice to the foster parents of the intention to remove the child. Notification
must be given at least 10 days prior to the proposed date of the removal, unless the health or
safety of the child requires that the child be removed immediately from the foster home. The
foster parents must also be informed that they may request a conference with the LDSS or VA
to review the proposed action, be advised of the reasons for the child’s removal from the home
and be afforded an opportunity to submit reasons why the child should not be removed.

The LDSS or VA also must notify the attorney for the child of a planned placement change at
least 10 days in advance of the anticipated change in placement or as soon as the decision is
made, and no later than the next business day after an emergency move occurs.! A model form
(OCFS-4948) is available for this purpose.

While New York State law does not expressly mandate the parental notification of a child’s
change of foster care placement, it is OCFS’s expectation that parents who continue to have
parental rights will be involved in planning for the child’s move or, where the move is made on
an emergency basis, will be immediately informed and engaged in making any needed
modifications to the FASP and/or the visiting plan.?

Caseworkers should be sensitive to foster parents’ sense of loss when a child is removed from
the home for any reason. See Chapter 8 of this guide, “Recruiting and Supporting Foster
Parents.”

1. Removal conference

When foster parents request a conference, the LDSS must schedule the conference within
10 days of receipt of such request and shall send written notice to the foster parents, their
representative, and the authorized agency, if any, at least five days prior to the date of such
conference.

The LDSS must render a decision no later than five days after the conference. Written
notice of this decision must be sent to the foster family parents and their representative, if
any, and to the authorized agency, if any. Such decision must advise the foster family
parents of their right to appeal to the Office of Children and Family Services and request a
fair hearing in accordance with Section 400 of the SSL.

The child may not be removed from the foster family home until at least three days after the
notice of decision is sent, or prior to the proposed effective date of removal, whichever
occurs later [18 NYCRR 443.5].

When the 10-day notice is not provided because of a health or safety issue, and the foster
child has been removed from the home, the foster parent is still entitled to a conference with
the LDSS prior to seeking a fair hearing.

" OCFS. “Notice of Placement Change to Attorneys for Children” (10-OCFS-ADM-16)
2 OCFS. “Parent Notification of a Child’s Foster Care Placement Change” (11-OCFS-INF-03)
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2. Fair hearing

If, after the conference, the foster parents still do not agree with the decision, they can
request a fair hearing by contacting:

New York State Office of Children and Family Services
Bureau of Special Hearings

52 Washington Street, Room 322

Rensselaer, NY 12144

This is an administrative review by a hearing officer assigned by OCFS to hear the foster
parent and the agency’s views regarding the removal of the child. Foster parents have a
right to be represented by legal counsel, and to present withesses and oral and written
evidence at the fair hearing. Foster parents have the right to appeal an adverse fair hearing
decision to the New York State Supreme Court through an Article 78 proceeding. Even if the
foster parents request a fair hearing, the agency has a right to remove the child following the
conference decision.
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H. Returning a child to a prior foster home

It may sometimes be necessary to return a child to foster care after he/she has been discharged
home, or a child is currently in foster care and it is appropriate to place the child out of a
congregate level of care back into a foster home. Whenever a LDSS or a VA acting on behalf of
a LDSS determines that it is in the best interests of a child to be placed in the foster family home
in which the child was previously placed, the LDSS or VA must place the child with the child's
prior foster parents.

The following factors must be considered in determining whether it is in the best interests of the
child to place the child with his/her prior foster parents:

o Certification/approval status of the prior foster parent(s)

e Length of time in placement with prior foster parent(s) and quality of relationship that
developed during the placement

o Length of time since placement with the prior foster parent(s)

o Basis for the child's discharge from placement with the prior foster parent(s)
o Willingness of prior foster parent(s) to accept returning child

e Willingness of child to return to prior foster parent(s)

e Availability of space in the foster home

o Ability of prior foster parent(s) to care for returning child

e Proximity to prospective adoptive parents, if return to care was caused by temporary
disruption of adoptive placement

e Proximity to siblings in care, if applicable

o Compliance with standards for appropriateness of placement and other applicable OCFS
regulations

In the event that the child has already been placed with foster parent(s) other than the prior
foster parent(s), the following factors must also be considered in determining the best interest of
the child:

e How well the child is faring in the new placement; and

e The impact on the child of removing him/her from the new foster parents and returning
him/her to the prior foster parents.

The LDSS or VA must document the basis for the determinations that resulted in the placement
of the child in a new foster family home, rather than with his/her prior foster parents [18 NYCRR
443.6).
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. Closing a foster home

A foster home may be closed at the request of foster parents for a variety of reasons, such as
the death of one foster parent, a move out of state, or a decision to stop fostering children and
youth.

A LDSS or VA may require a foster home to close for health and safety reasons, when the
home no longer meets the criteria for certification or approval, or when the LDSS or VA no
longer has a need for a foster home with its particular characteristics. This can be done by
either revocation or nonrenewal of the foster home’s certificate or approval.

When the LDSS or VA decides not to renew or revoke a certificate or approval, it must notify the
foster parent in a letter postmarked at least 20 days before the expiration date or decertification
date of the certificate or approval. The reasons for nonrenewal or revocation must be specified
in the letter. The agency must arrange for the foster parent or relative to meet with an agency
representative to review the decision and the reasons for it.

LDSSs or VAs may make an exception to nonrenewal of an approved relative foster home when
there is a failure to meet one or more of the criteria required for approval of a relative foster
parent, but it is determined that continuity of the family relationships and ongoing care of the
child in the relative's home is in the child's best interests and is not inconsistent with the health,
safety and welfare of the child [18 NYCRR 443.11]. Such an exception may be made in the
same manner and the same conditions as for an initial approval as set forth in 18 NYCRR
443.3(b)(16). See Section C of this chapter, “Renewal of certification/approval.”

State law [SSL §378-a(2)(k)] requires OCFS to notify the Division of Criminal Justice Services
(DCJS) when a person is no longer certified or approved as a foster parent or a foster, a foster
home is closed, or an application for certification or approval has been withdrawn or denied.
This function is carried out by the OCFS Criminal History Review Unit (CHRU).

When a foster home is designated as closed within the Foster Care Adoption Development
(FAD) Stage in CONNX, that information is not automatically passed on to the CHRU. A
separate notification must be sent by the certifying or approving LDSS or VA using form OCFS-
2113, “Notice of Foster Home or Adoptive Home Closure,” within 30 days of the withdrawal or
closure of the foster home. A notice also must be sent when an application for certification or
approval has been denied, and the applicant has exhausted his or her appeal rights to the denial.
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Chapter 8
Recruiting and Supporting Foster Families

Chapter 7 of this manual describes the various types of foster family boarding homes, the
certification/approval process, and payments to foster parents.

This chapter focuses on two areas that require significant time and effort but are essential to the
success of foster care programs: recruiting and supporting foster families.

Having a pool of well-prepared and supported families makes it possible for child welfare
systems to provide placement stability and permanency for children and youth in foster care. By
actively and continually developing foster, adoptive, and kinship families, agencies can have
available a pool of families who will be able to meet the needs of the children and youth in foster
care. Just as agency staff needs ongoing professional development in order to meet the ever-
changing demands of their work, families need ongoing development so they can feel
competent in caring for children and youth, accessing appropriate and high-quality services, and
advocating for their children’s needs.’

The assigning of recruitment (or homefinding) tasks varies from one agency to another, but
effective recruitment practices are agency-wide responsibilities and they should be agency-wide
priorities. Everyone on staff, from the receptionist to the agency director, should be committed to
supporting prospective and current foster families and responding quickly and appropriately to
their needs.

" AdoptUSKids. “Develop and Support Families.” Accessed at http://www.nrcdr.org/develop-and-support-families
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A. Recruiting foster families

The federal Multi-Ethnic Placement Act (MEPA) of 1994, as amended, prohibits the delay or
denial of any adoption or placement in foster care due to the race, color, or national origin of the
child or the foster or adoptive parents. It also requires states to provide for diligent recruitment of
potential foster and adoptive families who reflect the ethnic and racial diversity of children for
whom homes are needed.

LDSSs and VAs must conduct diligent recruitment by recruiting potential foster and adoptive
parents who reflect the ethnic and racial diversity of children for whom homes are needed. They
may conduct targeted recruitment activities by focusing efforts in neighborhoods and
communities where families can be found to be a resource for the children in care. LDSSs and
VAs who have contracts with LDSSs for the operation of an adoption or foster boarding home
program are required to update their Recruitment and Retention Plans annually, focusing on
compliance with MEPA.

An effective diligent recruitment program compares the general population to the population of
the children in care and targets the children who are overrepresented in care. In order to do this,
LDSSs and VAs need to examine the following populations, broken down by race:

e The number of children in care
e The number of children waiting to be adopted
e The number of children aging out of care without permanency
e Length of time in care’
A diligent recruitment plan may include the following elements:
o A description of the characteristics of the children for whom homes are needed

o Specific strategies to reach the individuals and communities that reflect the children in
care, e.g., recruitment at community centers, religious establishments, school PTA
meetings

o Various methods for providing prospective foster and adoptive parents with all the
information they need, e.g., radio announcements, pamphlets, television ads, and
informational sessions

o Strategies for maximizing access of prospective parents to the home study process, e.g.,
flexible hours to conduct home studies

o Strategies for the provision of training staff regarding working with diverse communities
and dealing with linguistic barriers, e.g., utilizing interpreters, translating written
information into different languages

T OCFS. “Multiethnic Placement Act of 1994 as Amended by the Interethnic Adoption Provisions of 1996” (15-OCFS-
ADM-05)

Foster Care Practice Guide for Caseworkers and Supervisors January 2019


https://ocfs.ny.gov/main/policies/external/OCFS_2015/ADMs/15-OCFS-ADM-05%20Multiethnic%20Placement%20Act%20of%201994%20as%20Amended%20by%20the%20Interethnic%20Adoption%20Provisions%20of%201996.pdf
https://ocfs.ny.gov/main/policies/external/OCFS_2015/ADMs/15-OCFS-ADM-05%20Multiethnic%20Placement%20Act%20of%201994%20as%20Amended%20by%20the%20Interethnic%20Adoption%20Provisions%20of%201996.pdf

Chapter 8 Recruiting & Supporting Foster Families Page | A-2

1. Diligent recruitment

Many children coming into foster care have
experienced repeated and long-term trauma
in their young lives, resulting in a range of
difficult behaviors and developmental
problems. The needs of these children
require that agency staff have the tools they
need to serve children, foster families, and
birth families. The system must be strategic
and innovative in its approach to recruitment
and retention of foster families.

Needs for specific types of foster homes vary
among jurisdictions and fluctuate over time. It
is important for LDSSs and VAs to collect and
analyze data frequently to identify trends and
reassess needs related to the availability of
foster homes for children with specific cultural
and ethnic backgrounds, older youth, sibling
groups, and children with special physical
and behavioral needs.

In general, the most successful programs use
more targeted and child-focused recruitment
strategies, with less focus on general
strategies such as public service
announcements and billboards. The more
successful approaches require new
techniques such as data analysis, social
media, and “case mining” in order to succeed.
However, they also emphasize long-held
principles such as:

e« Good customer service
e Responsiveness

o Need-driven support programs for
foster families

4 Practice Tip:
Where’s the data?

Data is crucial to developing an effective
recruitment plan, and, in most cases,
jurisdictions already have the data. They
know their children in care, they know the
ages and all other relevant information.
However, they may not be analyzing the
data to drive their recruitment practices.

An example is an agency that was
constantly doing outreach for prospective
families to foster older youth and teens.
They mentioned it at every opportunity to
engage prospective foster/ adoptive
parents. Then they decided to review their
data. They looked at their current pool of
children in care, their current pool of foster
homes and their record of placement over
the previous 12 months. What they found
is that they actually did a great job placing
teens.

Instead, the data showed that their current
greatest need was homes to foster sibling
groups of three or more. This type of data
helped the agency to revise the language
and to develop a more specific ask to
engage prospective foster parents.

Utilizing the data can drive a more
targeted recruitment strategy.
Source: OCFS. Revitalizing Recruitment:

Practical strategies for finding and keeping
foster, adoptive, and kinship homes

Other characteristics of successful programs include:

e Capturing and analyzing data to identify needs and trends

e Providing good customer service to prospective and current foster parents

o Assisting prospective foster parents throughout the certification/approval process,

and continuing that pattern after certification/approval and placement, involving foster

parents, youth, and community resources in the process
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o Diligently seeking kinship homes among extended family members and friends
o Supporting foster families with training, respite care, and peer assistance

When charged with recruiting prospective families to become foster parents, it is easy to
become overwhelmed at the thought of such a daunting task. In many cases the first idea is
to print up flyers and/or set up a table at the local library. It is time to think again. There is a
more targeted recruitment approach that can be used to support efforts to recruit the right
foster parents to meet the needs of children in care.

2. Targeted recruitment strategies
When conducting targeted recruitment, LDSSs or VAs must include the following activities:

o Allow prospective foster and adoptive parents to participate in general recruitment
activities, regardless of the race, color or national origin (RCNO) of the current
targeted population

o Accept applications from prospective foster or adoptive parents who are not of the
RCNO of the current targeted population

o Accept applications from prospective foster or adoptive parents interested in
providing care to children who are of a different RCNO than themselves

o Develop their own diligent recruitment plans or utilize the services of private
recruitment agencies that specialize in understanding a specific community or in
identifying families for specific groups of children?

Effective targeted recruitment is based on an analysis of local data to understand current
recruitment strengths and gaps. This helps to define the work that has been accomplished,
identify areas that need more attention, and provide a launch pad for innovative solutions.
The general sequence of steps in analyzing and using local data include:

STEP 1: Describe the children in foster care.

Develop a profile of the children in care with the agency. How many are there in total? How
many in each category when broken down by age group, ethnicity, and special needs
(sibling groups, healthcare needs, etc.)?

STEP 2: Describe the homes currently available to them.

Develop a profile of the foster homes and the beds currently available to the agency. What
is the total number? How many are in each category when broken down by ages of children
accepted in the home, ethnicity, and willingness to care for special needs?

2 OCFS. “Multiethnic Placement Act of 1994 as Amended by the Interethnic Adoption Provisions of 1996” (15-OCFS-
ADM-05)
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STEP 3: Make a plan to fill the gaps.

Identify and reach out to families who can care for the children who are most in needs of
homes.?

Once the gap is determined, targeted recruitment strategies can be used to engage
prospective foster families that will meet the need. Targeted recruitment efforts are
concentrated on narrowly defined, smaller groups of people in order to achieve a clearly
defined objective. Targeted recruitment “routes the recruitment message directly to the
people who are most likely to follow through to become foster or adoptive parents. It focuses
on targeted communities where homes are needed, as well as on families with specific
backgrounds that match the backgrounds and needs of children awaiting homes.”*When
developing a robust recruitment plan, a targeted approach is likely to yield a bigger return on
your investment of time, energy and effort to get the right families in the door and through
the certification process.

The National Resource Center for Diligent Recruitment provides in-depth guidance on how
to create and implement diligent recruitment programs and can be used as a resource for
LDSSs and VAs.

a. Develop partnerships with diverse communities

Targeted recruitment relies on engagement with diverse racial, ethnic, and cultural
communities. In some cases, previous interactions with child welfare or other
government agencies have engendered a climate of mistrust in communities where
agencies are seeking to recruit foster families. If this is the case, the first step in the
recruitment process is to build trust. Establishing trust involves building relationships,
often one at a time. Getting out of one’s comfort zone is a natural part of the process.
When needed, efforts to re-establish credibility in the community can set the stage for
agencies to work effectively with diverse families and meet the needs of children in care.

b. Build cultural competence

To build cultural awareness and competence, organizations and individuals must assess
their attitudes, practices, and policies in relation to the needs and practices of the
targeted community. “Cultural competence is having an awareness of one’s own cultural
identity and views about difference, and the ability to learn and build on the varying
cultural and community norms... It is the ability to understand the within-group
differences that make each [person] unique, while celebrating the between-group
variations that make our [community] a tapestry.” This understanding informs and
expands one’s experience in engaging diverse communities as both partners and
prospective foster parents.

As agencies develop relationships in target communities, they can work with these
partners to develop a plain-language message that explains the impact of

3 OCFS. “Taking Action” Accessed at http://www.recruit4fostercare.org/taking_action.html

4 Annie E. Casey Foundation. (2012). Building Successful Resource Families Practice Guide: A Guide for Public
Agencies.

5 National Education Association. “Why Cultural Competence?” Accessed at http://www.nea.org/home/39783.htm
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Disproportionate Minority Representation (DMR) on children and youth and describes
the need for more foster families in affected communities. Trust-building is also
encouraged by taking advantage of opportunities to work alongside faith, ethnic and civic
organizations within the targeted communities. Other measures include:

o Translate materials such as recruitment brochures, applications, flyers and
posters into Spanish or other languages of the targeted communities

o Ask foster families from the targeted communities to serve as co-trainers for pre-
service training

e Conduct recruitment efforts at local ethnic fairs and community events alongside
members from the community

e Make joint contacts (agency staff and foster parents from the targeted
communities) with prospective foster families

o Ask existing foster families from the targeted communities to contact prospective
foster families who have dropped out or slowed their momentum toward
certification

e Conduct informational meetings in other languages and/or on different days to
accommodate the needs of certain ethnic or religious communities

o Create a series of recruitment videos to meet the needs of your target population
(e.g., families of color, Spanish or Mandarin speaking, Muslim or Orthodox
Jewish communities)

e Implement a dedicated telephone line for foster family inquiries with a recording
in multiple languages

o Support efforts of faith, ethnic and civic organizations by co-sponsoring health
events, conferences, community-based fairs, etc. Lend your presence and
expertise to these events and partners to show the community your commitment
to the community®

The recruitment of foster families for Native American children must conform to the
requirements of the federal Indian Child Welfare Act (ICWA) and conforming OCFS
regulation [18 NYCRR 431.18]. Since the passage of ICWA in 1978, many tribes/nations
nationally have progressively built their own child welfare systems to handle child abuse
and neglect concerns. The ICWA outlines foster placement preferences. Specifically,
LDSSs and VAs, absent good cause, must seek placement with the extended family
first. LDSSs and VAs need to be aware if the tribe or nation has established its own set
of preferences as authorized by ICWA. For more information on ICWA, see Chapter 4 of
this guide.

6 North Carolina Family Support & Child Welfare Services Statewide Training Partnership. (2008). To learn more
about resource family recruitment and retention, Training Matters, July 2008.
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3. Customer service for prospective foster families

Good customer service is a major component in engaging prospective foster parents. In
child welfare interactions, how people are treated at first point of contact sets the tone for
how the relationship will move forward.” Timely responses to inquiries and questions are of
critical importance. Best practice suggests that a response to an inquiry is made within 24
hours. The timely phone call demonstrates the importance of prospective foster parents to
the LDSS or VA.

Prospective foster parents need to feel like they are a valued part of the team. The entire
LDSS or VA should see the foster parent as a partner in raising a child that needs a home.
All future contacts in the process should be timely and respectful. Retention starts with
recruitment, so every piece of the process sets the tone for how the prospective foster
parent and the agency will engage with one another.

For example, prospective foster parents are invited to attend an orientation or information
session. Are there current foster parents at the session to answer questions and give
advice? While it is not normally considered to be “customer service,” providing opportunities
for prospective foster parents to interact with current foster parents sends a strong message
that the agency values foster parents.

For more information about innovative strategies for recruiting and retaining foster homes,
visit the OCFS Diligent Recruitment website at www.recruit4fostercare.org.

7 Geen, R., Malm, K., Katz, J. (2004). A study to inform the recruitment and retention of general applicant adoptive
parents, Adoption Quarterly, 7(4).
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B. Supporting foster families

The responsibility of caseworkers involved in recruiting foster families extends beyond foster
parents’ certification or approval. It is essential to support foster families after children are
placed in their homes.

Research has shown that up to 25% of foster families discontinue providing foster care each
year, and it is estimated that 40% of these families failed to receive adequate support from their
agencies.® These include activities such as organized peer support, timely responses to
concerns, flexible respite care, and relevant training. For more information, see the OCFS
publication Revitalizing Recruitment, Chapter 6.

State regulations specify that agencies must provide specific information to foster parents when
they receive their certification or approval to provide foster care and when a child is placed in
the home.

1. When a child is placed in the home

The LDSS or VA must give the foster parent basic information about the child to be placed
in the home. When a child is placed on an emergency basis, such information must be
provided within 30 days of placement. This information should include:

o Estimated length of stay and the basis for this estimation

e Health of child, medical history and the procedure for obtaining consent to
emergency medical treatment

o Current medications, allergies, and/or durable medical equipment
e Physical and/or behavioral problems

o Relationship of the child to his/her birth parents

e School and educational background

e Visitation plan, including location of visits

e Placement and discharge goals

o Notice of the foster board rate level (Normal, Special, or Exceptional), including a
description of the child’s condition or circumstance® [18 NYCRR 443.2(e)(3)]

The LDSS or VA must give the foster parent an appropriate form for maintaining a register
for each child placed in the home. The register must include the name, date of birth, and

religious faith of each child, the names and addresses of his/her parent or guardian or the
address of the LDSS or VA which placed the child in the home, the dates of reception and

9 Annie E. Casey Foundation. (2012). Building Successful Resource Families Practice Guide, Baltimore, MD: Author.
10 OCFS. “Notification to Foster Parent” (08-OCFS-ADM-03)
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removal from the home, the persons who placed and removed the child, and other
information as may be required [SSL §380;18 NYCRR 443.3(g)(1)].

The register and certificate or letter of approval shall be accessible for examination at all
reasonable times by OCFS, and by the LDSS or VA that issued the certificate or letter of
approval. Certificates, letters of approval, and registers are the property of the state and
must be delivered upon demand to the issuing agency when the certificate or letter of
approval is renewed, discontinued, or revoked [18 NYCRR 443.3(g)(2)].

Agencies also must provide foster parents with [18 NYCRR 443.3(i), (j) & ()]:
e The agency’s policies and procedures for removing children from foster homes

e The procedure for obtaining administrative review of any grievance or complaint
about the agency’s policies or practices

e A manual that summarizes all current agency policies and procedures that have
some direct or indirect bearing on the role and responsibilities of foster parents

2. Conferences

Agencies must advise foster parents providing care for a child that regular conferences
shall, whenever possible, be prearranged and held at a mutually convenient time in the
foster boarding home at least every 90 days or at such shorter periods as may be required
by OCFS regulation.

Agencies are also required to arrange non-routine conferences with foster parents regarding
acute problems, emergencies, or crisis situations whenever necessary to provide services
that are responsive to the problems and that protect the best interests of the child.

LDSS or VA workers must explain the purpose of each regular or emergency conference to
the foster parent at the beginning of each conference and identify and discuss concerns of
the foster family regarding the child in placement, and obtain an account of the child's
placement, relationships, and functioning in the home, school, and community [18 NYCRR
443.3(h)].

3. Foster parents’ rights

LDSSs and VAs must establish and maintain written procedures and practices for advising
foster parents of their right:

o To be given preference and first consideration of their application to adopt a child
who has been continuously in their care at least 12 months [SSL §383(3)].

e Tointervene, as an interested party, in any court proceeding involving the custody of
a child who has been in their care for 12 continuous months or longer [SSL §383(3)].

e To be given notice and an opportunity to be heard at all permanency hearings for
any child in their care [FCA §§355.5, 741-a and 1089(b); 18 NYCRR 443.3(m)].
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4. Training for foster parents

LDSSs and VAs must provide training to each certified or approved foster parent in a
training program approved by OCFS that will prepare foster parents to meet the needs of
children in their care so that the best interests of the children placed by the certifying or
approving LDSS or VA will be met. Such training must include:

Knowledge and skills relating to the reasonable and prudent parent standard, as
defined in 18 NYCRR 441.25, for the participation of the child in foster care in age or
developmentally appropriate activities, including knowledge and skills relating to the
developmental stages of the cognition, emotional, physical, and behavioral
capacities of a child

Knowledge and skills relating to applying the standard to decisions such as whether
to allow the child to engage in extracurricular, enrichment, cultural, and social
activities, including sports, field trips, and overnight activities lasting one day or more,
and to decisions involving the signing of permission slips and arranging
transportation for the child to and from extracurricular, enrichment, and social
activities

Information to help the foster parent to understand the issues confronting children
preparing for another planned living arrangement with a permanency resource; and
must, to the extent possible, be coordinated with a child's program to develop life
skills for the purpose of preparing for another planned living arrangement with a
permanency resource.

Information on eligibility for the kinship guardianship assistance and the non-
recurring guardianship expenses programs, and the medical coverage available to
certain relative foster parents under the kinship guardianship assistance program [18
NYCRR 443.2(e)].

LDSSs and VAs should:

Inform foster parents of all training opportunities that are available in their community
on an ongoing basis. This will afford them the opportunity to enhance their
knowledge on topics such as alcohol and substance abuse, developmental
disabilities, and mental health issues.

Invite foster parents to teleconferences sponsored by OCFS.
Look to other agencies and community supports to offer trainings for foster parents.

Offer as many ways as possible to involve foster parents in their own professional
development.

Consider using foster parents as co-trainers at pre-service and in-service trainings.

Allow time at the end of training sessions for discussion so that foster parents can
apply the training to their own situations and leave with a plan of action.
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Consistently obtain feedback from foster parents on your training program.

Examine the degree to which foster care caseworkers and supervisors have the
same understanding as foster parents as it pertains to the role and responsibilities of
foster parents. Having caseworkers and supervisors attend the same training as
foster parents may strengthen this mutual understanding.

Conduct a similar assessment of the understanding of foster parenting roles,
responsibilities and performance needs and expectations with other district/agency
staff outside the foster care unit and provide training as needed."’

a. Resources for training

Training in topics such as communication, parenting, and stress management can be
useful to foster parents. Most LDSSs and VAs are able to use local community experts
for in-service training. LDSSs and VAs may offer in-service training sessions for foster
parents, arranged or conducted by staff, with guest speakers from community hospitals,
schools, and local police or fire departments. For example:

Agency staff conducts a brief overview on permanency

Child Protective Services supervisors review reporting procedures, the investigation
process, rights of the subject and child, and standards of proof

A Family Court Judge summarizes the Family Court process
The local fire department provides home safety training

The local police department conducts a session on home safety or avoiding
cybercrime

Health education programs for foster parents can be provided by local health
professionals and cover topics such as:

Childhood health requirements (e.g., immunization schedule)
Common health problems and dealing with emergencies

Proper administration of medication and taking of a child’s temperature; general
infant, child, and adolescent health care issues

Family planning and sex education
Information on common chronic diseases (asthma, sickle cell anemia, diabetes, etc.)
HIV/AIDS education, infection control, and universal precautions

Nutrition and physical fithess

" OCFS. ““Supporting the Needs of Foster Parents” (05-OCFS-INF-03)
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b. Courses available from OCFS

The OCFS Bureau of Training and Development has published a catalog of courses that
are available to those involved in the child welfare system in New York State
(http://ocfs.ny.gov/ohrd/BTD%20Contracted%20Course%20Catalog.pdf. Caseworkers
should contact their agency training coordinator for information on how to schedule
training sessions for foster and adoptive parents.

Online training for foster parents is also available, and can be a viable choice for foster
parents who may find it difficult to travel to in-person training. Courses are offered at no
charge through the iLinc system; usually offered September through December and April
through June (https://www.hslcnys.org/fosterparenttraining).

” Practice Tip: When a child leaves a foster home

Foster parents may experience loss and grief when children are removed from their care.
There are several ways agencies can help foster parents through fear of loss, loss itself, and
the grieving process.

Communicate: First, the social worker should be as direct and honest as possible with the
foster parents regarding the duration of the placement. It is important that they participate in
the decision-making process.

Be available: When a child leaves a foster home, the child’s caseworker is usually focused on
helping the child and his/her family adjust to one another. When the caseworker who recruited
the foster family has maintained a relationship with the family, he/she should be available to
provide emotional support.

Provide education: Foster parents can benefit from educational programs and training related
to loss and the grieving process. This kind of training can help foster parents to understand
their own reactions to loss as well as those of the children they are caring for.

Refer to a peer support group: Although complicated grief reactions need the expertise and
skill of a professional, the empathy of a self-help group can assist with a normal grief reaction.

Adapted from Adoptive and Foster Family Coalition, “Helping Foster Parents Grieve”
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Chapter 9 Residential Care Facilities Introduction

Chapter 9
Residential Care Facilities

Although most foster care placements are made into foster boarding homes or approved relative
foster homes, the service needs of some children require placement in a residential facility for
children. The most appropriate level of placement for each child will always be the least
restrictive and most homelike setting in which the child can be maintained safely and receive all
services specified in the child’s service plan [18 NYCRR 430.11(d)].

According to recent figures, 59% of the children in foster care in New York State were in non-
relative foster boarding homes, 22% were in approved relative foster homes, and 17% were in
congregate care, which includes agency boarding homes, group homes, group residences, and
institutions (or residential treatment centers). The remaining 2% of children in foster care
resided in Supervised Independent Living Programs (SILPs) or other settings. More than 90% of
the children in congregate care were 11 years of age or older."

Nationwide, research indicates that children in congregate care typically have a different set of
clinical needs and treatment needs than children placed in other types of foster care settings.
Children in congregate care settings are almost three times as likely to have a diagnosed
mental disorder, compared to children in other settings (36% and 13%, respectively). They also
are more than six times more likely than children in other settings to have a “child behavior
problem” as a reason for removal from home (45%, compared to 7%).?

Federal law and OCFS regulations mandate that each child’s case plan must include a
discussion of how the child’s case plan is designed to achieve a safe placement for the child in
the least restrictive (most family-like) setting available and in close proximity to the home of the
parent(s) when the case plan goal is reunification. Case plans must also address how the
placement is consistent with the best interests and special needs of the child [42 U.S.C.

675(5)(A)].

The OCFS regulatory standard for the appropriate level of placement is that the most
appropriate level of placement for each child will always be the least restrictive and most home
like setting in which the child can be maintained safely and receive all services specified in the
child’s service plan [18 NYCRR 430.11(d)].

I OCFS Monitoring and Analysis Profiles (2015)

2 U.S. Department of Health and Human Services (2014). “A National Look at the Use of Congregate Care in Child
Welfare.” Administration for Children & Families, Children’s Bureau. Accessed at
https://www.acf.hhs.gov/sites/default/files/cb/cbcongregatecare brief.pdf
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A. Appropriateness of placement

Although there is an appropriate role for congregate care placements in the continuum of foster
care settings, there is consensus across multiple stakeholders that most children and youth, but
especially young children, are best served in a family setting. Stays in congregate care should
be based on the specialized behavioral and mental health needs or clinical disabilities of
children. It should be used only for as long as is needed to stabilize the child or youth so they
can return to a family-like setting.’

A child in placement must be placed in the least restrictive setting appropriate to the child’s
needs [18 NYCRR 430.11(d)(1)]. Facility types, from most restrictive to least restrictive, are:

o Institution (sometimes referred to as a Residential Treatment Center)
e Group Home/Group Residence
e Agency Boarding Home

o Certified Foster Home, Approved Relative Foster Home, Concurrently
Certified/Approved Foster/Adoptive Home

Whenever a child is placed at a level other than a foster family boarding home or agency
boarding home, the caseworker must show that this level of placement is necessary and
appropriate to meet the child’s needs [18 NYCRR 430.11(d)(3)(ii)]. This must be recorded within
30 days of the placement or change in placement on the most appropriate document (i.e., the
next FASP, Plan Amendment, or Removal Update if a Plan Amendment is not available, and the
FASP has already been launched, yet is unable to be approved within 30 days).?

When placement in a residential care facility is deemed necessary, a child should be placed as
close as possible to his/her family, as long as it is not contrary to the child’s safety or well-being.
For a child placed at considerable distance from his/her family, caseworkers must document
why this placement is in the child’s best interests [18 NYCRR 430.11(c)].

See Chapter 4 of this guide for more information on standards for appropriate placement in
various foster care settings.

" Ibid.
2 OCFS. Family Assessment and Practice Guide, “Module 8: Foster Care Issues.”

Foster Care Practice Guide for Caseworkers and Supervisors January 2019


http://ocfs.ny.gov/ohrd/FASP/pdf/8-%20Foster%20Care%20Issues.pdf

Chapter 9 Residential Care Facilities Page | B-1

B. Types of residential facilities

A few local social services districts (LDSSs) operate a limited number of residential facilities for
children, but the vast majority of such facilities are operated by voluntary agencies (VAs).
LDSSs generally have contracts with one or more VAs that operate residential facilities so that a
child may be placed in a residential facility when necessary.

1. Agency boarding homes

These are family-type homes operated by LDSSs or VAs that provide care for not more than
six children. The living quarters are owned, leased or otherwise under the control of the
agency. An agency boarding home may provide care for more than six children if they are
siblings from the same family [SSL §371(16); 18 NYCRR 441.2(i)].

a. Supervised Independent Living Program (SILP)

A supervised independent living program is an agency boarding home that is certified by
an authorized agency to provide a transitional experience for older youth who, based on
their circumstances, are appropriate for the level of care and supervision provided by the
program [18 NYCRR 441.2(m) and 449.1(d)]. A SILP is a home or apartment that care
for up to four youth, including their children [18 NYCRR 449.1(e)].

2. Group homes and group residences

Group homes provide care for not fewer than seven, but no more than 12 children who are
at least five years of age. Younger children may be cared for in a group home if their siblings
or mother have been placed in the same facility [SSL §371(17); 18 NYCRR 441.2(h)]. Group
residences, a sub-category of institution, provide care for 13 to 25 children [18 NYCRR
441.2(9)]-

According to OCFS regulation [18 NYCRR 430.11(d)(3)], the placement of a child in a group
home or group residence shall be considered appropriate only when:

e The child is 10 years of age or older and the necessity of the child's placement is
based, in whole or in part, on his/her service needs [18 NYCRR 430.10(c)(5)] or
pregnancy, and

e The services or supervision needed by the child cannot currently be provided in a
foster boarding home

The child’s case record form must document the necessity of placement, specifying the
services needed by the child that cannot be provided in a family foster home or agency
boarding home.

Other reasons for appropriate placement of a child in a group home or group residence
include:

1. One or more previous placements in family foster homes or agency boarding homes
were terminated because the child refused to stay in the home or the foster parent
refused to care for the child because of the child's behavior. In this event, the child’s
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case record must contain a description of the previous placements and the reasons
for their terminations [18 NYCRR 430.11(d)(3)(iii)].

2. The placement allows a child to reside with his/her mother and/or siblings. The case
record must show that the child or his mother requires foster care due to pregnancy,
or that one or more of the child’s siblings requires care in a group home or group
residence and it is in the best interests of the child to live with his/her siblings [18
NYCRR 430.11(d)(3)(iv)].

3. The child has been a victim of incest, as documented in the child’s case record [18
NYCRR 430.11(d)(3)(V)].

4. The child’s parents resist placement of the child in a foster family home or agency
boarding home, and the group home or residence will provide better access to the
child’s parents. In this case, the child’s permanency planning goal must be discharge
to parents, and the OCFS commissioner or the OCFS commissioner’s representative
must approve the placement [18 NYCRR 430.11(d)(3)(vi)].

3. Institutions

Institutions are facilities for the care and maintenance of 13 or more children, and are
operated by a LDSS or VA [18 NYCRR 441.2(f)]. The placement of a child in an institution
(other than a group residence) is considered to be an appropriate placement only if the child
is 12 years of age or older and:

e The necessity of the child's placement is based, in whole or in part, on his/her
service needs;

o A determination has been made that the services or a level of supervision needed by
the child cannot currently be provided in any other level of care; and

¢ Needed services can be provided in the institution in which the child is placed [18
NYCRR 430.11(d)(4)(i)].

The child’s case record must show the age of the child and contain adequate documentation
of the necessity of placement, the types of services or level of supervision needed by the
child that cannot currently be provided in any other level of care, and efforts to obtain
necessary services or supervision in a less restrictive level of care [18 NYCRR
430.11(d)(4)(ii)].

4. Other types of congregate care

a. Group emergency foster care programs

New York State also approves group emergency foster care programs, which are
operated by VAs in agency boarding homes, group homes, or in portions of institutions
that are physically and programmatically distinct from other types of foster care
programs operated by the agency [18 NYCRR 451.2(c)].
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According to OCFS regulations, designated group emergency foster care programs must
accept eligible clients 24 hours a day, 365 days a year. In order to be eligible for group
emergency foster care, a child must be:

o Referred by a LDSS for temporary care
e In a situation requiring immediate care

e A child for whom no other immediate and appropriate foster care placement is
available

Designated group emergency foster care programs must accept any eligible client up to
their designated capacity, except where the acceptance of the child would violate intake
criteria established by the program and approved by the appropriate LDSS. The group
emergency foster care program must determine the child’s diagnostic needs on the
basis of information provided by the LDSS. If the child has received a diagnostic
evaluation within the previous year, the program is not required to perform a diagnostic
evaluation [18 NYCRR 451.5(a)(4)].

If a child does not have a current diagnostic evaluation, the group emergency foster care
program must conduct an evaluation of the child’s needs, including a child and family
assessment, psychological or psychiatric and medical evaluations, and an assessment
of educational placement needs [18 NYCRR 451.5(a)].

b. Limited secure facilities

Some residential care facilities are also approved by OCFS as limited secure facilities.
These are institutions, group residences, group homes, or agency boarding homes that
have been approved by OCFS to provide residential care and treatment to youth
adjudicated as juvenile delinquents. Under the state’s “Close to Home” initiative, such
youth may be placed with the LDSS commissioner when the Family Court has
determined that a secure placement is not required [18 NYCRR 450.2(b)].

Cities with populations in excess of one million may establish such initiatives [SSL
§404(1)]. Currently, these facilities exist only for youth placed as juvenile delinquents
under Article 3 of the FCA with the New York City Administration for Children’s Services.

c. Facilities operated by OMH or OPWDD

Children in foster care may be placed in facilities operated or supervised by the New
York State Office of Mental Health (OMH) or the New York State Office for People with
Developmental Disabilities (OPWDD) when the children require services from facilities
operated or licensed by OMH or OPWDD. The LDSS retains responsibility for the care
and custody or custody and guardianship of children in foster care while they are living in
these facilities [18 NYCRR 431.17(a)].
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C. Conditions in residential care facilities

LDSSs or VAs must obtain operating certificates to operate residential care facilities. State
regulations define the conditions that must be met by agencies in order for them to become
certified and continue to be certified.

OCFS regulations set forth requirements for care of children, and provision of health and
medical services. Residential facilities for children are also subject to the regulations applicable
to all programs that provide care for foster children (including foster boarding homes). These
regulations address a variety of topics, including services to children, education, work
experiences, the reasonable and prudent parent standard, use of discipline, appropriate
custodial conduct, use of restraints, and the privacy rights of children in foster care, as well as
requirements that programs have policies and that they maintain records on children in their
care [18 NYCRR Part 441].

1. Staffing requirements

All types of residential care facilities are required to establish and follow procedures for
obtaining background information on individuals who have or who will have the potential for
regular and substantial contact with children in care. This requirement covers individuals
who are employees, volunteers, or consultants of the agency. It also may include people
who work for individuals, corporations, partnerships, or associations that provide goods and
services to the facility if they will have regular and substantial contact with children in care.
This process must include:

o A check of the Register of Substantiated Category One Cases of Abuse or Neglect
(Staff Exclusion List or SEL) maintained by the Justice Center of all applicants for
employment and volunteer positions and contractors and consultants [SSL §495; 18
NYCRR 442.18(e), 447.2(e) and 448.3(c)].

e If an applicant is not on the SEL, the agency must submit a request to OCFS to
determine whether the person is the subject of an indicated report of child abuse or
maltreatment on file with the SCR in accordance with SSL §424-a [18 NYCRR
442.18(e)(3)(ii), 447.2(e)(2) and 448.3(c)(2)(ii)]

e A criminal history background check, including fingerprinting, of each applicant for
employment or volunteer positions [SSL §378-a(1); 18 NYCRR 442.18(e)(3)(iii),
447.2(e)(3) and 448.3(c)(2)(iii)]

e The submission of a sworn statement by all applicants for employment, volunteers,
or consultants as to whether they have been convicted of a crime in any jurisdiction
[18 NYCRR 442.18(e)(1)(i)(d), 447.2(a)(2)(iv) and 448.3(b)(5)(i)(d)]

a. Agency boarding homes

To operate an agency boarding home, the agency must:
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o Employ a professionally trained social worker, a person with experience in child
welfare, or a person holding a master’s degree in a related field to supervise the
agency boarding home

o Establish a procedure to obtain background and other information on each applicant
for employment or to be a volunteer or consultant and to evaluate each such
applicant as to his/her personal, employment and experience qualifications [18
NYCRR 447.1]

b. Group homes

A group home must employ a professionally trained social worker, a person with
experience in child welfare, or a person holding a master's degree in a related field to
supervise the group home program. The determination as to the children to be placed in
each group home shall be made by this person or by an interdisciplinary team, when it is
the general practice of the agency to use such services.

The agency must establish a procedure to obtain background and other information
related to the personal, employment, and experiential qualifications of each person who
applies to work or volunteer at the group home [18 NYCRR 448.2].

Persons caring for children must be sufficient in number to provide adequate supervision
for the children under care. Employees must have good moral character, and must have
an interest in and an ability to care for children. The following minimum child-care staff-
to-children ratios must be in effect during waking hours when children are in the home or
residence:

e A group home serving nine or fewer children must be staffed by at least one child-
care worker

e A group home serving 10 to 12 children must be staffed by at least two child-care
workers

e A facility caring for mothers and their children must provide one staff member to care
for every four infants under two years of age when the mothers are out of the home
[18 NYCRR 448.3(b)].

c. Institutions

Institutions must employ at least one social worker for every 20 children in care [18
NYCRR 442(d)]. In addition, during waking hours when children are under the care of
child care staff, there must be a sufficient number of child care workers to provide
supervision appropriate to the needs of the children in care. At a minimum, units serving
nine or fewer children must be staffed by at least one child care worker and units of 10 to
19 children must be staffed by at least two child care workers.

When deployment of child care staff within a unit requires that a child care worker be
responsible for the supervision of 10 or more children the agency must implement a plan
of supervision that may include the identification of qualified backup staff for day,
evening, and weekend periods. The plan must be provided to each child care worker [18
NYCRR 442(d)(4)(i)].
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Each new employee must undergo a physical examination that includes a tuberculin
test. An annual exam is required for all employees who handle food or who are in direct
contact with children [18 NYCRR 442.18(e)(2)].

2. Staff training

Each institution and group home must establish a plan for staff orientation and continuing
education through in-service training [18 NYCRR 442.18(e)(5) and 18 NYCRR 448.3(c)(5)].

OCFS regulations require that certain staff in residential care facilities receive training in the
following areas which includes, but not limited to:

a. Care of HIV-infected children

Staff members who are responsible for the care of children infected with the human
immunodeficiency virus (HIV) and for maintaining the records for such children must
receive annual training related to:

o Confidentiality of HIV information,
e The agency’s written management plan for maintaining security of records,

e Information on factors that constitute significant risk of contracting or transmitting HIV
infection,

e Measures recommended for the protection of persons caring for HIV-infected
children,

e Measures recommended for protecting HIV-infected children from unnecessary
exposure to additional infections, and

e The research evidence that HIV is not transmitted by casual contact or in the usual
family care of children [18 NYCRR 431.7(c)].

Additional training must be provided to designated agency staff who are responsible for
conducting assessments of individual children for risk factors for HIV and AIDS [18
NYCRR 441.22(b)(3)].

b. CPR and first aid

The institution must have at least one person on duty at each site at all times who is
certified by the American Red Cross as trained in first aid. All child care staff who are
predominantly engaged in recreational activities must be certified by the American Red
Cross as trained in first aid. All nursing must be trained in first aid and cardiopulmonary
resuscitation techniques [18 NYCRR 442.21(i)(1) and (2)].

c. Maintaining competency for custodians of people with special needs

As part of the Justice Center-issued code of conduct for employees, volunteers, or
consultants, these individuals must participate available, appropriate training designed to
maintain their competency and skill level, and to model and shape the behavior of their
co-workers [18 NYCRR 433.4(b)(3)].
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d. Use of restraints

All staff involved in the use of restraint must complete at least six hours of training in the
agency's policy concerning:

o Preventive methods and procedures for situations which might lead to the use of
restraint;

e Appropriate alternatives to restraint;
e The circumstances when restraint might be necessary; and

o Methods of applying restraint and the rules which must be observed in so doing [18
NYCRR 441.17(h)(1)].

e. Reasonable and prudent parent standard

Designated staff members who are authorized to apply the reasonable and prudent
parent standard to decisions involving the participation of children in age or
developmentally-appropriate activities must be given training in how to use and apply the
reasonable and prudent parent standard [18 NYCRR 441.25(c)].

3. Physical facilities

Residential care facilities certified by OCFS to operate in New York State must comply with
safety standards related to fire safety, storage of dangerous materials, and rooms that are
used for sleeping.

Requirements for group homes are specified in 18 NYCRR Part 448, and those for
institutions can be found in 18 NYCRR Part 442. Rules for agency boarding homes are
provided in 18 NYCRR Part 447. Rules applicable to all programs providing care for children
in foster care are provided in 18 NYCRR Part 441.
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D. Safety and well-being of children in residential care

OCFS is committed to enhancing the ability of residential programs to provide high quality
programming and supervision for children and youth to address their safety, developmental, and
treatment needs. Policies have focused on assisting agencies in efforts to reduce the number of
high-risk interventions, such as restraint.

The roadmap developed by the Child Welfare League of America (CWLA) assists agencies in
reducing the numbers of high-risk interventions. CWLA presented its findings in an issue brief
entitled: Reducing the Use of Restraint and Seclusion; Promising Practices and Successful

Strategies. It outlines six themes leading to improved safety in residential care settings (see box).

0 Practice Tip: Six Themes for Safety Improvement

1.

Leadership

Supportive leadership is one of the most critical components in aiding the elimination of
unnecessary incidents of restraint.

Organizational culture

An organizational culture must be developed that emphasizes the needs of the client
and in which staff members, families, and youth are actively involved in every aspect of
treatment and care.

Agency policies, procedures, and practices

Policies and procedures must clearly define what constitutes dangerous behavior and
what emergency situations may require physical intervention.

Staff training and professional development

Resources must be made available to enable staff members to master prevention and
de-escalation techniques, provide culturally sensitive care, incorporate trauma
awareness into the continuum of the care, and emphasize teamwork and partnership.

Treatment milieu

A successful treatment milieu incorporates trauma-informed knowledge; provides a
predictable, structured routine; and supports the concept of self-management by
children and youth.

Continuous quality improvement

Agencies should establish processes for monitoring performance, reviewing policies
and procedures, evaluating services, documenting and examining outcomes, and
using the results to continuously improve practice.

For more detailed information, see “Safety and Well-Being of Children in Congregate Care”
(05-OCFS-INF-01).

Foster Care Practice Guide for Caseworkers and Supervisors January 2019


https://www.wou.edu/%7Ebrownbr/Classes/Physical_Restraints_Seclusion_Timeout/CWLA_Achieving%20Better%20Outcomes%20for%20Children-Families.pdf
http://ocfs.ny.gov/main/policies/external/OCFS_2015/ADMs/15-OCFS-ADM-21%20%20Supporting%20Normative%20Experiences%20for%20Children,%20Youth,%20and%20Young%20Adults%20in%20Foster%20Care%20-%20Applying%20a%20Reasonable%20and%20Prudent%20Parent%20Standard.pdf
https://www.cwla.org/reducing-restraint-and-seclusion/

1. Discipline

Each child care agency and facility
operated by such agency is required to
maintain, and keep current and available, a
manual or manuals which clearly state its
policies related to discipline and restraint,
appropriate custodial conduct, children's
rights, room isolation, and safety [18
NYCRR 441.4].

State regulations describe several
disciplinary methods that are prohibited for
children and youth in foster care:

o Deprivation of meals, snacks, mail,
or family visits

e Room isolation
e Corporal punishment
e Solitary confinement

Discipline must be prescribed,
administered, and supervised only by
adults. Such responsibilities must never be
delegated to children [18 NYCRR 441.9].

a. Room isolation

New York State regulations allow
institutions to use room isolation (also
known as “seclusion”) under certain
circumstances. Room isolation is
defined as “confinement of a child in a
room specifically designed and
designated for such use in order to
control acute physical behavior of that
child [18 NYCRR 441.17(a)(6)].” Room
isolation is not permitted in any other
type of foster care setting.

The circumstances under which room
isolation may or may not be used in an
institutional setting include:
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4 Practice Tip:
Goal of discipline

The long-standing goal of discipline
regulations has been to protect children in
agency care from harmful punishment, abuse,
maltreatment, and improper supervision. The
discipline regulations are founded on these
principles:

¢ Discipline is an integral part of the
education and socialization of every child.

¢ Normal growth of a child and the
development of a strong self-concept is not
possible without effective discipline. A
strong self-concept is a feeling of self-worth
and self-identity that is realistic rather than
distorted by feelings of personal
inadequacy, irrational anger, or guilt.

e Harsh and severe punishments are
ineffective methods of discipline, impede
the development of a strong self-concept,
and increase the social distance between
caretaking adults and children.

e The nature of each child’s disciplinary
experience profoundly influences the
development of personality and the
formation of character.

e The quality of disciplinary practices often
determines the stability, order, and health
of a family or group.

e Adults responsible for the discipline of
children should understand each child’s
need for respect, dignity, security, positive
role models, and satisfying relationships
with peers and adults, especially those who
are perceived as the controlling authority in
their lives.

Source: “The Discipline of Children in Foster
Care” (88-OCFS-ADM-07)

e A child who is seriously depressed, has an intellectual disability, or has a seizure
disorder must never be placed in room isolation [18 NYCRR 442.2(b)]
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e Room isolation is authorized only by a director of an institution or a designee who
reviews the need for continuing the isolation every hour. Unless shown to be
necessary, room isolation cannot last for more than two hours [18 NYCRR 442.2(c)]

e The approval of the director of the institution must be obtained if a child is in room
isolation for more than two hours in any 24-hour period, or is returned to room two or
more times within a seven-day period. Staff involved must discuss with their
supervisors the events leading to the use of the isolation room, the reasons the
isolation period was prolonged or used frequently, and the child's reaction to the use
of isolation. A summary of this discussion must be recorded and kept in the child's
case record [18 NYCRR 442.2(d)]

o Staff must make every effort to return the child to the regular program of care as
quickly as possible [18 NYCRR 442.2(e)]

e While the child is in the isolation room, he/she must be accompanied by a staff
member(s) trained in the use of restraint for the duration of the isolation period
unless the agency’s restraint policy specifies otherwise. Alternatively, the institution
may obtain OCFS approval through the agency’s restraint policy for regular visits by
staff and continuous visual observation of the child [18 NYCRR 442.2(f)]

« Children in room isolation must have access to bathroom and toilet facilities, and
must receive regular meals [18 NYCRR 442.2(g)]

e The isolation room must be heated, lighted and ventilated; have an unbreakable
observation window; no exposed electrical outlets; and no furniture other than a
fireproof, rubberized mattress [18 NYCRR 442.2(h)].

e The room must be unlocked, unless OCFS approves an exception to this rule [18
NYCRR 442.2(i)]

b. Restraint

The use of restraint is allowed in limited circumstances in congregate foster care
settings. OCFS regulations define “restraint” as the containment of acute physical
behavior by physical, mechanical, or pharmacological intervention, or room isolation [18
NYCRR 441.17(a)(1)]. “Acute physical behavior” is defined as behavior that clearly
indicates the intent to inflict physical injury on oneself or others or to otherwise
jeopardize the safety of any person [18 NYCRR 441.17(a)(2)].

Restraint does not mean time out. “Time out” is defined as the removal of a child from a
situation that is too threatening or emotionally overwhelming for the child or where the
child may lead other children into an uncontrollable state or where the child has
exceeded the reasonable limits set by the staff [18 NYCRR 441.17(a)(7)]. Restraint also
does not mean confinement of a child to his or her own room for treatment or disciplinary
reasons.
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Restraint must be used without purposely inflicting pain or harm, and only when other
forms of intervention are either inappropriate or have been tried and proved
unsuccessful. Restraint, including room isolation, can never be used for punishment or
for the convenience of staff. An authorized agency cannot use any method of restraint
unless it has submitted its restraint policy to OCFS and such policy has been approved
in writing by OCFS [18 NYCRR 441.17(b) & (c)].

“ Practice Tip: Benefits of Trauma-Informed Care

Many young people who are placed in residential settings have already experienced various
forms of emotional and physical trauma. Common practices, such as seclusion and restraint,
put young people at risk of re-traumatization, development of comorbid psychopathology,
injury, and even death.

OCFS encourages models of residential care that focus on enhancing skills for self-regulation
and control.

Trauma Informed Care (TIC) has been identified as a mechanism to move residential care to
a more collaborative, therapeutic, and relationship-driven modality. TIC is organizational
change strategy that aligns service delivery with responsive and non-coercive staff-client
interactions. New York is committed to the continued expansion of trauma informed practice
as a means to reduce and prevent abuse or maltreatment, as well as to reduce physical
restraints in residential foster care settings.

Source: “Child and Family Services Review: Safety,” accessed at http://ocfs.ny.gov/main/cfsr/safety.asp

OCFS VIDEO: Trauma-Informed Care

2. Normative experiences for children in congregate care

Federal law [42 USC 671 and 675] and OCFS regulation [18 NYCRR 441.25] require
supporting normative experiences for children through the implementation of the reasonable
and prudent parent standard. In the context of congregate care, a designated and duly
trained employee of a child care facility can make parental decisions that maintain the
health, safety, and best interests of the child, as well as decisions about the child’s
participation in extracurricular, enrichment, cultural, and social activities that are age and
developmentally appropriate.

Normative experiences are opportunities that promote the healthy cognitive, social,
emotional, physical, and educational development of children, youth, and young adults,
regardless of their involvement in the child welfare system.

a. Reasonable and prudent parent standard

OCFS regulations provide the following definitions derived from the federal Preventing
Sex Trafficking and Strengthening Families Act (2014).

" OCFS. “Supporting Normative Experiences for Children, Youth and Young Adults in Foster Care: Applying a
Reasonable and Prudent Parent Standard” (15-OCFS-ADM-21)
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The “reasonable and prudent parent standard” (RPPS) is used by a caregiver in making
careful and sensible decisions that both maintain the health, safety, and best interests of
a child in foster care and encourage the emotional and developmental growth of the
child. These decisions are made about whether to allow a child in foster care to
participate in extracurricular, enrichment, cultural, and social activities [18 NYCRR
441.25(a)(1)]. In residential care, a “caregiver” is a designated employee of an
institution, group residence, group home, agency boarding home, or supervised
independent living program in which the child has been placed [18 NYCRR
441.25(a)(2)].

The RPPS must be applied by the LDSS or VA that is caring for the child in a child care
facility, including an institution, group residence, group home, agency boarding home or
supervised independent living program [18 NYCRR 441.25(b)].

In congregate care settings, opportunities to participate in normative experiences may
be more restricted, based on the needs and functional capacity of the child. Each child
care facility must have present on-site at least one employee who is designated to be
the caregiver and who is authorized to apply the RPPS [18 NYCRR 441.25(c)]. In order
to fully implement the standard, it is recommended that an agency assign at least one
employee per shift in each facility to serve in this capacity. This person must be trained
on how to use and apply the RPPS, and the training must be approved and issued by
OCFS.?

Staff should engage, if possible and appropriate, the child’s birth/adoptive parent(s),
guardian(s), previous caretaker(s), and the child (if developmentally appropriate) in
decision-making. However, the caseworker/case manager and the child ultimately
determine the decision that is in the best interests of the child or youth. The decision and
the basis for it must be recorded in the child’s case record.?

State law provides that a caregiver will not be held liable for injuries incurred by a child
as a result of participation in age or developmentally appropriate activities where the
caregiver’s decision to allow such participation was made in conformance with the RPPS
and that the caregiver had been trained in the RPPS in accordance with federal law and
OCFS regulation [SSL §383-a]. In such cases where the caregiver may apply the
immunity protection, a LDSS or VA also may benefit from the immunity protection.

See Appendix 9-A, “Applying the Reasonable and Prudent Parent Standard: Caregiver
Considerations.”

2 OCFS. “Immunity From Liability When Applying the Reasonable and Prudent Parent Standard” (17-OCFS-ADM-01)

3 OCFS. “Supporting Normative Experiences for Children, Youth, and Young Adults in Foster Care: Applying a
Reasonable and Prudent Parent Standard” (15-OCFS-ADM-21).
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E. Justice Center

The Justice Center for the Protection of People with Special Needs (Justice Center) serves both
as a law enforcement agency and as an advocate for vulnerable people with special needs. A
“vulnerable person” is a person who, due to physical or cognitive disabilities or the need for
services or placement, is receiving care from a facility or provider within the systems overseen
by state agencies [Executive Law §550(5)].

The Justice Center is required to perform these activities to protect vulnerable persons:

o Operate a hotline to receive reports of alleged abuse, neglect, and significant incidents
involving vulnerable persons in certain residential facilities and programs

o Develop a register capable of receiving and recording reports of reportable incidents
involving vulnerable persons. This register is known as the Vulnerable Persons’ Central
Register (VPCR), and “reportable incidents” include allegations of abuse, neglect and
significant incidents

o Develop a code of conduct for workers who have regular contact with vulnerable
persons

e Maintain overall responsibility for the investigation of reports alleging abuse, neglect, or
a significant incident involving a vulnerable person(s) [SSL §492(1); Executive Law
§§552 and 553]

The establishment of the Justice Center investigates reports related to residential programs
certified by OCFS, as well as other types of programs operated or certified by OCFS, including
runaway and homeless youth programs, family type homes for adults, detention programs,
juvenile justice programs, institutions, group residences, group homes, and agency-operated
boarding homes including supervised independent living programs." The law includes these
programs within the term “facility or provider agency” [SSL §488(4)].

An LDSS also would be involved in an investigation when it has a contract with an authorized
agency for detention services or for care of foster children in an out-of-state facility.

1. Vulnerable Persons’ Central Register (VPCR)

The Justice Center operates the Vulnerable Persons’ Central Register (VPCR) to receive
reports of reportable incidents, which include allegations of abuse or neglect, and significant
incidents. The person named in the report is an individual who, due to physical or cognitive
disabilities, or the need for services or placement, is receiving services from a facility or
provider agency. Any concerns regarding abuse or neglect of, or a significant incident
involving, a child in residential care must be reported to the VPCR, which:

1. Receives reports of allegations of reportable incidents involving persons receiving
services in facilities or from provider agencies

" OCFS. “Protection of People With Special Needs Act and the Formation of the Justice Center and the Vulnerable
Persons Central Register” (13-OCFS-INF-05)
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2. As warranted, refers reports alleging crimes to appropriate law enforcement
authorities

3. Notifies appropriate persons and officials of received and accepted reports; and

4. Maintains an electronic database of each report and the finding associated with each
report [SSL §492(1)].

2. Mandated reporters

For Justice Center activities, state law defines a “custodian” as a director, operator,
employee, or volunteer of a facility or provider agency. This term also applies to a
consultant, and to an employee or volunteer of a corporation, partnership, organization, or
governmental entity that provides goods or services to the facility or provider agency
pursuant to contract or other arrangement that permits such person to have regular and
substantial contact with individuals who are cared for by the facility or program.

Mandated reporters are required to report to the VPCR if they have reasonable cause to
suspect that a vulnerable person has been subjected to a reportable incident. As defined by
state law, mandated reporters are custodians and human service professionals [SSL
§488(5) and (5)(a)]. See Appendix 9-A for a list of mandated reporters.

3. Reportable incidents

Mandated reporters are required to report to the VPCR if they have reason to believe one of
the following incidents have occurred [SSL §491)]:

e Physical abuse
e Sexual abuse
e Psychological abuse
o Deliberate inappropriate use of restraints
e Use of aversive conditioning
e Obstruction of reports of reportable incidents
e Unlawful use or administration of a controlled substance
¢ Neglect, including but not limited to:
— Failure to provide proper supervision

— Failure to provide adequate food, clothing, shelter, medical, dental, optometric or
surgical care, or

— Failure to provide access to educational instruction

Mandated reporters also are required to report a significant incident. This is an incident
other than one of abuse or neglect that may result in, or has the reasonably foreseeable
potential to result in, harm to the health, safety, or welfare of a person receiving services,
and which includes, but is not limited to:
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e Conduct between persons receiving services that would constitute abuse or neglect
if committed by a custodian, or

e Conduct on the part of a custodian that is inconsistent with a service recipient’s
individual treatment plan or individualized educational program, generally accepted
treatment practices and/or applicable federal or state laws, regulations or policies
and which impairs or creates a reasonably foreseeable potential to impair the health,
safety or welfare of a person receiving services

See Appendix 9-B for a complete description of reportable incidents as defined in New York
State law.

When any allegation that could reasonably constitute a reportable incident is received by the
VPCR, the register must accept and immediately transmit notice of the report orally or
electronically to the appropriate state oversight agency and, as appropriate, to the director
or operator of that facility or provider agency [SSL §492(3)(a)].

Whenever the VPCR receives a telephone call or electronic transmission that alleges an act
or circumstances that may constitute a criminal offense or an immediate threat to a
vulnerable person's health, safety, or welfare, the register must convey the information
contained in such call or transmission to the appropriate law enforcement agency or district
attorney and, to the extent necessary, the appropriate emergency responder, and the state
oversight agency [SSL §492(3)(b)].

4. Justice Center Code of Conduct

The Protection of People with Special Needs Act, which established the Justice Center,
requires that a Code of Conduct be read and signed by any custodian who will have regular
and direct contact with people with special needs covered by the act. The Code of Conduct
must be read and signed when the custodian is hired, and at least annually thereafter
[Executive Law §554].2

The Code of Conduct is available on the Justice Center website.

5. Justice Center investigation protocols

The Justice Center has developed “Justice Center Protocols for Interviewing People who
Receive Services,” which must be used with vulnerable persons who are alleged victims
named in a report to the Justice Center, or who may have information pertinent to the
investigation of such a report.

These protocols are applicable to all investigations of abuse or neglect of vulnerable
persons in residential programs and facilities operated, licensed, or certified by OCFS,
excluding foster family homes and residential programs for victims of domestic violence.
Service providers must adhere to the protocols whenever there is an investigation of a
report to the VPCR.

2 OCFS (2016). “Amended Code of Conduct from Justice Center for Protection of People with Special Needs,” 16-
OCFS-ADM-11.
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The service provider must notify the service recipient that a report has been made to the
Justice Center. A service recipient is the person who resides in a facility or who receives
services from a facility or provider agency and is either the alleged victim or a potential
witness of the incident.

The service provider also must notify the service recipient’s personal representative, who is
the person authorized under state, tribal, military, or other applicable law to act on behalf of
a vulnerable person in making health care decisions or, for programs serving children under
the jurisdiction of OCFS, the service recipient’s parent, guardian, or other person legally
responsible for the child.

The protocols also address interviewing service recipients with consideration to protecting
the health, safety, and well-being of service recipients and maintaining the integrity of
investigations of abuse and neglect. For more detailed information, see “Required
Notifications for Abuse and Neglect Reports from the Justice Center” (15-OCFS-ADM-08).
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F. Revoking, suspending, or limiting facility certificate

After an inspection or investigation, OCFS may decide that the operating certificate of a
residential care facility should be revoked, suspended, modified, or limited. Revocation means
that the operating certificate of the facility will be terminated, but the termination does not take
effect immediately. Suspension means that the operating certificate is terminated immediately.
Modification or limitation means that the operating certificate remains in place, but at least one
of the terms of the operating certificate is changed.

The agency that operates the facility has the right to a hearing to review the decision. When the
agency requests a hearing, OCFS must extend the duration of an operating certificate until the
hearing decision is issued, the hearing request is withdrawn, or the agency defaults the hearing
[18 NYCRR 343.2].

If, however, it has been determined that a residential care facility is operating in a way that
places the health, safety, or welfare of the public or an individual in imminent danger, the
certificate may be temporarily suspended or limited by OCFS without a hearing for not more
than 30 days [18 NYCRR 343.2]. OCFS also may order the agency to discontinue a dangerous
condition or activity immediately or within a specified period of less than 30 days. In these
cases, the agency must respond to the allegations within 10 days [18 NYCRR 343.5].

When a facility’s operating certificate is being revoked, modified or limited, the LDSSs that have
custody of the children in the facility will be notified by OCFS or the VA. If the operating
certificate of a facility is suspended, the LDSS(s) will be notified immediately, as the children in
the facility will need to be moved immediately.

1. Facility closure

Residential facilities may close for a variety of reasons. In some cases, financial pressure or
other reasons cause agencies to close facilities voluntarily. OCFS also has the authority to
order the involuntary closure of facilities that do not meet standards for protecting the safety
and well-being of the children in their care.

a. Voluntary closure of a facility

OCFS regulations provide that a facility may not discontinue operation without
submission of a notice to OCFS at least 90 days before the date of the proposed
discontinuation of operation [18 NYCCR 476.2(d)]. The notice must include a plan, to be
approved by OCFS, for the transfer of all residents in the facility to be closed. However,
there are rare situations when an agency is forced to close in short timeframes either
due to a major fiscal or program issue and providing 90-day notice is not feasible. In
either case, there are specific steps that an agency must follow when closing a facility or
an entire agency.

In all cases, the agency must send OCFS a formal letter from the agency’s board of
directors providing official notification of their decision to cease operations, including the
effective date of closure. The agency must include its plan to notify and conduct ongoing
communication with all referring agencies during the close-down process.
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The agency must develop a comprehensive close-down plan that provides reasonable
assurances for maintaining appropriate staffing and supervision in order to safeguard the
health and safety of all residents.

When an agency determines that it will close a facility, the agency must immediately
begin to work with the LDSS or Committee on Special Education that placed the children
to determine where children in the facility will be moved when the facility closes.

b. Involuntary closure of a facility

After an inspection or investigation, OCFS may decide that the operating certificate of a
residential care facility should be revoked, suspended, modified, or limited. Revocation
means that the operating certificate of the facility will be terminated, but the termination
does not take effect immediately. Suspension means that the operating certificate is
terminated immediately. Modification or limitation means that the operating certificate
remains in place, but at least one of the terms of the operating certificate is changed.

The agency that operates the facility has the right to a hearing to review the decision.
When the agency requests a hearing, OCFS must extend the duration of an operating
certificate until the hearing decision is issued, the hearing request is withdrawn, or the
agency defaults the hearing [18 NYCRR 343.2].

If, however, it has been determined that a residential care facility is operating in a way
that places the health, safety, or welfare of the public or an individual in imminent
danger, the certificate may be temporarily suspended or limited without a hearing for not
more than 30 days [18 NYCRR 343.2]. The LDSS also may order the agency to
discontinue a dangerous condition or activity immediately or within a specified period of
less than 30 days. In these cases, the agency must respond to the allegations within 10
days [18 NYCRR 343.5].

When the operating certificate of a facility operated by a VA is being revoked, modified,
or limited, the LDSS(s) that has custody of the children in the facility will be notified by
OCFS or the VA. If the operating certificate of a facility is suspended, the LDSS(s) will be
notified immediately, as the children in the facility will need to be moved immediately.
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Chapter 10
Assessing the Safety of Children in Foster Care

The goal of placement in foster care is to provide a safe environment for children who are not
safe or cannot adequately be cared for in their own homes. The LDSS with legal custody has
the ultimate responsibility for monitoring the safety of children who have been placed in foster
care settings. Foster care workers must be vigilant in observing conditions in the foster home
and encouraging children to report any incidents of abuse or maltreatment.

For information specific to care provided in residential/congregate care, see Chapter 9 of this
guide, “Residential Care Facilities.”
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A. Casework contacts

To effectively assess the safety of children in foster care, caseworkers must have regular
contact with them and those caring for them. The federal Administration for Children and
Families (ACF) has identified a positive correlation between the number of casework contacts
and positive outcomes for children in foster care. These outcomes include: achieving
reunification or other permanent placement; preserving children’s connections and relationships
with family members; and greater involvement of children, parents, and other relatives in case
planning. Sections 422(b)(17) and 424(f) of the Social Security Act (SSA) require caseworkers
to have monthly contact with children in foster care.

All casework contacts with foster children in New York State, including those with children
placed in foster family boarding homes or facilities located outside the state, must be made in
person, face-to-face. In addition, casework contacts via mail, phone, or videoconference with
youth in foster care who are 18 years of age or older and are attending educational or
vocational programs 50 miles or more outside of the LDSS are not acceptable.’

OCFS regulations set forth the standards for casework contacts with the foster child, the foster
child’s parent or relative, and the foster child’s caregiver [18 NYCRR 441.21]. Also refer to the
OCFS policy directive, “Casework Contacts for Children in Foster Care” (16-OCFS-ADM-16)

1. Casework contacts with the child

Casework contacts with the child are individual or group face-to-face contacts between the
child and his/her caseworker assigned to the child, as directed by the case planner.
Casework contacts also may be made by the case planner or case manager. The purpose
of these contacts is to assess the child's current safety and well-being, to evaluate or re-
evaluate the child's permanency needs and permanency goal, and to guide the child toward
a course of action aimed at resolving problems of a social, emotional, or developmental
nature that are contributing to the reason(s) why the child is in foster care [18 NYCRR
441.21(c)(1)].

For a summary of casework contact requirements, please see the “Foster Care Casework
Contacts Desk Aid” (OCFS Publication 5156).

During the first 30 days of placement, casework contacts with the child are to be held as
often as is necessary to implement the services tasks in the FASP but must occur at least
twice. At least one of the two contacts must be held at the child's placement location. The
focus of the initial contacts with the child must include, but need not be limited to,
determining the child's reaction to the separation and his/her adjustment to the out-of-home
placement and arranging for services necessary to meet his/her needs. After the first 30
days of placement, casework contacts are to be held with the child at a minimum of once a
month. At least two of the monthly contacts every 90 days must be at the child's placement
location [18 NYCRR 441.21(c)(2)].

" OCFS. “Casework Contacts for Children in Foster Care” (16-OCFS-ADM-16)
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Monthly contacts are required for only those months during which the child is in care for the
full month. If a child has gone home for a trial discharge (still in the Commissioner’s legal
custody), then the time the child is at home must be included when determining if a visit has
been made during the month. Monthly contact requirements also apply to children or youth
were absent without consent from their placement location during the month.?2

a. Children placed outside of New York State

The same casework contact requirements apply when a child has been placed in a
home or facility located outside of the State of New York. Such contacts must be made
either by the authorized agency with case management and/or case planning
responsibility for the child, a public agency in the state in which the foster home or facility
is located, or a private agency under contract with either the authorized agency or the
other public agency [18 NYCRR 441.21(c)(3)].

b. Children placed with other state agencies

When children are placed in a facility that is operated or supervised by the Office of
Mental Health (OMH), Office for People with Developmental Disabilities (OPWDD),
Office of Alcoholism and Substance Abuse Services (OASAS), or the Department of
Health (DOH), the monthly casework contacts may be conducted by the appropriate staff
from one of the above state agencies or by appropriate staff that performs like or similar
functions under contract with the state agency. These agencies must provide
documentation that the contacts satisfy the frequency, location, and content
requirements in New York State regulations [18 NYCRR 430.12(c)(3)].2

2. Casework contacts with child’s caretakers

Casework contacts with the child's caretakers are face-to-face contacts with those persons
immediately responsible for the child's day-to-day care. The caseworker assigned to the
child, as directed by the case planner, the case planner, or the case manager must use
these contacts to obtain information as to the child's adjustment to foster care and to
facilitate the caretaker's role in achieving the desired course of action specified in the FASP
[18 NYCRR 441.21(d)(1)].

During the first 30 days of placement, casework contacts are to be held with the child's
caretaker as often as is necessary, but at a minimum must occur at least once at the child's
placement location. After the first 30 days of placement, casework contacts must be held
with the child's caretaker at least monthly. At least one of the monthly contacts every 90
days must be at the child's placement location [18 NYCRR 441.21(d)(2)].

See Section C of this chapter for more information about ongoing safety assessments by all
child care workers involved with the placement.

2 |bid.
3 Ibid.
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3. Documenting casework contacts

Casework contacts are documented in progress notes in CONNECTIONS (CONNX), and
must show when the contacts were made, the location of the contacts, and participants, and
the content of the contacts. If the child is placed outside of New York State or with another
state agency, the appropriate state or contract staff must forward information concerning the
date, location, content of the contact, and services provided to the foster child to the LDSS
or VA case manager, case planner or case worker responsible for maintaining the foster
child’s uniform case record. This information must be forwarded as soon as possible after
the casework contact occurs so that the information may be entered into CONNX within two
weeks after the casework contact is made. For more information, see the OCFS Tip Sheet
“Progress Notes: Successfully Documenting Casework Contacts with Children in Foster
Care.”
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0 Practice Tip: Effective casework contacts

A casework contact is not just a casual visit, or an observation of the child or foster family. Casework
contacts must be related to the Service Plan goals. Visits or contacts with the foster family that are
not related to the child’s or family’s Service Plan goals, and visits made by people other than those
authorized to make casework contacts, are not considered to be casework contacts.

For example, a day-care center bus driver’s contacts with a child are not counted as casework
contacts because bus drivers are not among the service providers allowed to make casework
contacts. Similarly, a caseworker accompanying a family to a court hearing is not, by itself, a
casework contact. Although the caseworker is among those who can make casework contacts,
sitting in a courtroom does not constitute a casework contact with the child or foster family.

Effective casework contacts are:

e Primarily held in the child’s placement location at times convenient for children and foster
parents.

¢ Planned in advance, with issues noted for exploration and goals established for the time
spent together, but open enough to allow meaningful contributions from each participant.

¢ Individualized, with separate times for discussion with children and foster parents. This
provides the opportunity for each to privately share experiences and concerns.

o Focused on the child and arranging for services necessary to meet his/her needs.

e Exploratory in nature, examining changes in the child’s or foster family’s circumstances on an
ongoing basis.

e Supportive and skill-generating, so that children and families feel safe in dealing with
challenges and change and have the tools to take advantage of new opportunities.

Following a casework visit, caseworkers might ask themselves the following general questions (as
well as others specific to the family visited):

e Did I spend sufficient time planning the visit and did | meet the goals established for the visit?
e Did the child or youth in care have input during the visit, if appropriate?

o What worked well during this visit, and how might | share my successful approaches with
other agency staff?

o What types of challenges did | experience during the visit and how might | have addressed
those better? Are there specific areas in which | need additional guidance or training?

o What did | learn through the visit that needs to be addressed?

Source: National Conference of State Legislators. (2006). “Child Welfare Caseworker Visits with Children
and Parents,” Innovations in State Policy, September 2006.
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B. Maintaining privacy and confidentiality

According to state law, individual identifiable information relating to children in foster care is
confidential and must be safeguarded from coming to the knowledge of, and from inspection or
examination by, any person or entity other than one authorized by law [SSL §372(4)(a)]. One
reason for this requirement is to promote the safety of the child and his/her caregivers.

1. Electronic records

When working on a case record in CONNX, foster care workers have an obligation to protect
and preserve all information in a consistent and reliable manner. This may include physical
and procedural controls (such as locking a computer screen). Information must be protected
and classified based on security best practices. See Appendix 10-A, “Protecting
Confidential Information.”

2. Paper records

Any paper record that contains individually identifiable information must be kept either in
rooms that are locked when the records are not in use or in locked files. All such records
should be marked "Confidential." Records may be used only by persons within OCFS, LDSS
or VA whose specific job responsibilities cannot be accomplished without access to
individual identifiable information and must not be exposed to anyone else.

Foster care workers must not take records home without prior authorization by appropriate
supervisory staff. When prior authorization is granted to take records home for a specific
function or purpose, they must be kept in a secure location, not shared with anyone other
than those expressly authorized by statute or regulation and be returned on the next
business day that the staff member is in the office. When records are moved from one
location to another, they should be placed in sealed envelopes marked "Confidential." [18
NYCRR 357.5].

3. Portable and mobile devices

Portable devices storing or accessing confidential information related to an OCFS case
present a unique security threat due to their small size and portability. They can be easily
lost, misplaced, or stolen. The loss or theft of a portable device places at risk the
confidentiality of the device’s contents and information. The unauthorized disclosure of
confidential information could cause great harm to children and families, and is also a
violation of law. Detailed requirements for portable device security are provided in the
Administrative Directive, “Portable Device Security and Remote Access Guidance” (13-
OCFS-ADM-01].

OCFS requires each LDSS to develop and implement a policy governing the use of mobile
devices that ensures appropriate protection of, access to, and disclosure of confidential,
personal, private, and/or sensitive information. The policy must:

e Provide a comprehensive overview of the acceptable uses of a mobile device;

o Define what resources are permitted to be accessed from mobile devices (e.g., email);
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o Specify what types of mobile devices can be utilized
e Outline the degree of access that various classes of mobile devices may have
e Specify how provisioning will be handled

For more information, see “Establishing a Policy for the Use and Management of Mobile
Devices by Local Departments of Social Services” (17-OCFS-LCM-14).

4. Social media

Caseworkers and foster parents are likely to use social media to communicate with agency
staff, friends, and other family members. Unlike phone calls or texts, Facebook posts and
Twitter “tweets” are accessible to a much wider audience. There is a much greater risk of
misdirected messaging and an enhanced risk of miscommunication. Any individual
identifiable information, including, but not limited to, photographs of children in care, is
confidential and must not be included in posts on Facebook, Instagram, or other media-
sharing applications."

5. Training for caseworkers

OCFS has produced a 45-minute, web-based information security awareness training
course. This training is designed to provide staff with information regarding information
security procedures and processes required to protect the confidentiality, integrity, and
availability of client information. As required by the New York State Information Security
Policy, information security training is compulsory for all staff having access to confidential
state information. This training obligation may be satisfied by staff completing the training
offered by OCFS or through completing a similar online training course offered by the Office
of Temporary and Disability Assistance (OTDA). The OCFS training is available through the
state’s Human Services Learning Center website (https://www.hslcnys.org).?

' OCFS. Revitalizing Recruitment: A Practical Guide for Finding and Keeping Foster, Adoptive and Kinship Homes,
p. 76.

2 OCFS. “Information Security Awareness Training Requirement” (13-OCFS-LCM-03).

Foster Care Practice Guide for Caseworkers and Supervisors January 2019


https://ocfs.ny.gov/main/policies/external/OCFS_2017/LCMs/17-OCFS-LCM-14.pdf
https://www.hslcnys.org/
http://ocfs.ny