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I. Purpose

The purpose of this Administrative Directive (ADM) is to inform local departments of social services (LDSSs) and voluntary authorized agencies (VAs) of the expanded background check requirements for persons working in congregate care programs due to the Family First Prevention Services Act (FFPSA)[footnoteRef:2] and Part I of Chapter 56 of the Laws of 2019 (Chapter 56). FFPSA requires: a) a state and national criminal history record check; b) a check of the in-state child abuse and maltreatment register (Statewide Central Register [SCR database check); and c) a check of the child abuse register in any other state in which the person resided within the last five years.  This ADM contains updated guidance related to background check requirements. The previous ADM, Expansion of Background Checks for Congregate Care Staff (19-OCFS-ADM-04), is canceled. [2:  18-OCFS-INF-06 Family First Prevention Services Act (FFPSA) (P.L. 115-123).] 


II. Background

[bookmark: _Hlk24117526]State and national criminal history record checks and SCR database checks are required for employees of congregate care foster care programs licensed or certified by the New York State Office of Children and Family Services (OCFS). These checks are required for all staff who have the potential for “regular and substantial unsupervised or unrestricted contact with children.”[footnoteRef:3] The FFPSA expands this requirement as follows: [3:  §378-a(1) and §424-a (i)(A) of the Social Services Law.] 


· Criminal history record checks and SCR database checks must be performed for all prospective and current employees working in a congregate care program regardless of their level of contact with children.
· States must, in addition to criminal history and SCR database checks, request information from the child abuse register of any state in which the person resided within the last five years.  

[bookmark: _Hlk13739491]Chapter 56 conformed state law to FFPSA requirements by amending §378-a and §424-a of the Social Services Law (SSL) to require that all adults employed in congregate care programs licensed or certified by OCFS receive:
· a criminal history record check, 
· an SCR database check, and
· an out-of-state child abuse register inquiry of any state in which the person resided within the last five years. 

 This amendment enables New York State to comply with the FFPSA requirement and preserve federal funding.  

III. Program Implications 

The FFPSA applies these new background check processes to any adult working in a congregate care institution. They provide further clarification that background checks apply to any adult working in the congregate care institution even if the adults do not work directly with children[footnoteRef:4]. The congregate care institutions are called “congregate care programs” for the purposes of this ADM. [4:   ACYF-CB-PI-18-07] 


The personnel that are impacted are those who work in the following OCFS-licensed or certified congregate care programs:
· OCFS-licensed institution as defined in 18 NYCRR 442
· Agency Boarding Home (AOBH) as defined in 18 NYCRR 447
· Group home as defined in 18 NYCRR 448
· Supervised independent living program (SILP) as defined in 18 NYCRR 449
· Limited secure facility for youth in the custody of Social Services Districts as defined in 18 NYCRR 450
· Group emergency foster care program as defined in 18 NYCRR 451

Only personnel of an OCFS-licensed program are subject to the FFPSA background check requirements. Personnel of programs licensed by other agencies may be subject to other background checks as required by such agencies.
The effective date for implementation for this FFPSA provision is April 1, 2020.  However, state law Chapter 56 used tiered implementation dates to provide additional flexibility to the congregate care programs. For prospective personnel, the requirements are already effective. For existing personnel, the required background checks must be completed before April 1, 2020.
For all prospective personnel of congregate care programs, such congregate care programs must:
· complete a check of national and state criminal history record information from the Justice Center for the Protection of People With Special Needs (Justice Center) via use of fingerprint technology,
· inquire of OCFS as to whether such persons are the subject of an indicated child abuse and maltreatment report on file with the SCR, and
· inquire of the child abuse register of any state in which such prospective personnel have resided in the last five years.

An inquiry of the Staff Exclusion List (SEL) from the Justice Center for all prospective personnel is also required by state law, but not part of the FFPSA requirements.

By April 1, 2020, congregate care programs must, for all current personnel:
· check national and state criminal history record information from the Justice Center via use of fingerprint technology,
· inquire of OCFS as to whether such persons are the subject of an indicated child abuse and maltreatment report on file with the SCR, and
· inquire of the child abuse register of any state in which such prospective personnel have resided in the last five years.

An inquiry of the of the Staff Exclusion List (SEL) from the Justice Center for all current personnel is also required, but not part of the FFPSA requirements. As with the FFPSA requirements, the SEL check must be completed by April 1, 2020.

IV. Required Action

All congregate care programs for children in foster care must request, for all prospective and current personnel:
· a national and state criminal history record check through the Justice Center, 
· an SCR database check, 
· an out-of-state child abuse register inquiry for personnel who have resided in another state within the last five years, and
· a Staff Exclusion List (SEL) check through the Justice Center. 

Prospective personnel: The requirement to conduct the above clearances is already in effect. Such clearances must continue to be conducted immediately for all prospective personnel. 

Current personnel: All such clearances must be completed by April 1, 2020 for current personnel who have not previously had such clearances conducted. 

In preparation for compliance with the new requirements, immediate action is needed by all congregate care programs to conduct an internal review of the human resources files of the personnel who work in congregate care programs for children in foster care to determine the projected workload associated with the need for the additional criminal history record checks, SCR database clearances, and out-of-state child abuse register requests for existing staff who have not yet been cleared. Resulting from this internal review, LDSSs and VAs must submit a plan, if they have not already done so, to their respective OCFS regional offices that describes the scope of the task, the plan of action, and the schedule that will be employed to ensure that all requests for criminal history record checks, SCR database clearances, and out-of-state child abuse register inquiries will have been completed before April 1, 2020. With consideration given to their workload capacity as well as to that of the OCFS SCR, the OCFS regional offices will work with the congregate care programs to agree upon a reasonable plan that is acceptable for all parties.

Congregate care programs must receive and retain documentation of the results of each clearance required by this ADM. Such documentation is necessary to receive federal Title IV-E reimbursement for children placed in congregate care programs. If such documentation cannot be produced during a review, then the LDSS will be unable to claim Title IV-E reimbursement for the child’s entire placement period.


[bookmark: _Hlk24455298]Q1: Who is considered personnel in a congregate care program for children in foster care and, therefore subject to the background check requirements as described in this ADM?

A1: The guidance below applies to personnel of the following congregate care programs:

· OCFS-licensed institution as defined in regulations at 18 NYCRR 442
· Agency Boarding Home (AOBH) as defined in 18 NYCRR 447
· Group home as defined in 18 NYCRR 448
· Supervised independent living program (SILP) as defined in 18 NYCRR 449
· Limited secure facility for youth in the custody of Social Services Districts as defined in 18 NYCRR 450
· Group emergency foster care program as defined in 18 NYCRR 451




Non-Administrative Personnel

 Any prospective and current non-administrative personnel whose physical work is located on the campus of a congregate care program is subject to the background check requirements regardless of their level of contact with youth. These include but are not limited to: direct care staff, janitors, kitchen and support service employees, operators, contracted staff, and volunteers.

Administrative Personnel

Administrative personnel may be exempt depending on the specifics of their work location(s). Administrative staff are subject to the background check requirements if their job duties are exclusive to administration of programs licensed by OCFS, and their work occurs in buildings where children

· reside,
· receive services,
· attend school, or
· participate in any regularly scheduled or frequently occurring activities.

Administrative staff and other adults whose work and movements on the campus occur solely in areas that are separate from those of children so that there is no contact, including incidental contact with children under the care of the agency, are exempt.  


Q2: If an LDSS or VA operates multiple congregate care programs that are physically located on the same campus, some of which are licensed or certified by a New York State agency other than OCFS, who do the FFPSA background check requirements apply to?
A2: The FFPSA background check requirements apply only to personnel of programs licensed or certified by OCFS. Personnel of programs licensed or certified by other state agencies are not subject to the requirements described in this ADM. 

Q3: Are new criminal history record checks necessary for personnel who were hired prior to the formation of the Justice Center, whose checks were conducted through the Division of Criminal Justice Services (DCJS) and the Federal Bureau of Investigation (FBI)?
A3: The FFPSA requires that all personnel are fingerprinted for the purposes of conducting state and national criminal history record checks. Any staff who, prior to the formation of the Justice Center, received state and national criminal history record checks based on fingerprinting technology and whose information is subject to search and retain through DCJS is not required to be rechecked.




Q4: May prospective personnel be provisionally approved pending the outcome of clearances described in this ADM?
A4: Provisional approval is not permissible for SCR database checks, criminal history record checks, and Staff Exclusion List (SEL) clearances through the Justice Center. Such clearances must be completed prior to approving prospective personnel.
However, due to additional processing time the out-of-state checks may take, prospective personnel who have resided out-of-state within the last five years may be granted provisional approval pending the results of out-of-state child abuse register clearances. The state does not require restrictions on a provisional personnel’s job duties or manner in which such duties are fulfilled. LDSSs and VAs should be mindful of any collectively bargained employment processes or other union agreements they have in place. When an out-of-state reply is received, the program must be able to terminate the provisional personnel if the results contain information that makes the person unsuitable for employment in the congregate care program.  
Congregate care programs must maintain documentation regarding each provisional appointment in the personnel file. This documentation must include, but is not limited to, the date of the provisional appointment, the date the out-of-state child abuse register request was made, a copy of such request, and any communication with such other state(s) regarding the request.

Q5: What is the process for conducting out-of-state child abuse register inquiries for prospective and current personnel who resided in another state within the previous five years?
A5: Attached to this ADM are two standardized forms that may be used as tools to conduct out-of-state child abuse register clearances. The first form is a request for information from the state’s child abuse register and is completed by the congregate care program. The second form is completed by the prospective or current personnel and provides consent to have information released from the out-of-state register.
Congregate care programs may use the following list of contacts in other states to initiate the out-of-state clearance:
http://centerforchildwelfare.fmhi.usf.edu/ChildProtective/AdamWalsh.pdf
Issues and barriers related to conducting out-of-state clearances should be directed to:
OutOfStateClearance@ocfs.ny.gov

Q6: From which date are the five years calculated to determine whether personnel resided in another state within the previous five years? 
 A6: Federal guidance requires that the five-year look-back be calculated from the date the clearance requirements become effective. 
The effective date for prospective personnel is July 1, 2019. Therefore, agencies must determine whether prospective personnel resided in another state at any time on or after July 1, 2014.
The effective date for current personnel, who have not already been checked, is April 1, 2020. Therefore, agencies must determine whether any such current personnel resided in another state at any time on or after April 1, 2015.

Q7: Are congregate care programs mandated “state protection agencies” for the purposes of receiving out-of-state child abuse register information?
A7: Yes. The standardized forms OCFS has developed communicate that congregate care programs are authorized by OCFS to request and directly receive information from out- of-state child abuse registers.

Q8: How should congregate care programs document the information received from out-of-state child abuse registers? What if the information is received verbally?
A8: Congregate care programs must request written information regarding the results of out-of-state child abuse register clearances, which must be kept in a hard file.

Q9: How should congregate care programs proceed when another state fails to respond or does not provide information related to an out-of-state child abuse register check request?
A9:  Congregate care programs should exercise due diligence to request and receive out- of-state child abuse register information. All efforts to receive information must be documented, including all communication with such states. The program should report any issues or barriers related to this process to the OCFS email address provided above.  

V. Systems Implications

None


VI. Contacts

	Any questions concerning this release should be directed to the appropriate regional office, Division of Child Welfare and Community Services:

Buffalo Regional Office – Amanda Darling (716) 847-3145 
Amanda.Darling@ocfs.ny.gov 
Rochester Regional Office – Karen Lewter (585) 238-8201 
Karen.Lewter@ocfs.ny.gov 
Syracuse Regional Office – Sara Simon (315) 423-1200 
Sara.Simon@ocfs.ny.gov 
Albany Regional Office – John Lockwood (518) 486-7078 
John.Lockwood@ocfs.ny.gov 
Westchester Regional Office –Thalia Wright (845) 708-2498 
Thalia.Wright@ocfs.ny.gov  
New York City Regional Office – Ronni Fuchs (212) 383-4873 
Ronni.Fuchs@ocfs.ny.gov 
Native American Services – Heather LaForme (716) 847-3123 
Heather.LaForme@ocfs.ny.gov 




VII. Effective Date

This policy is effective immediately.



/s/ Lisa Ghartey Ogundimu

Issued By:
Name: Lisa Ghartey Ogundimu
Title: Deputy Commissioner
Division/Office: Child Welfare and Community Services
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