Attachment C
Indian Child Welfare Act FAQs

Q: What is the Indian Child Welfare Act (ICWA):
A: The federal Indian Child Welfare Act (25 U.S.C. § 1901, et seq.) was enacted in 1978.  The law established federal requirements applying to state child custody proceedings involving an Indian child who is a member of or eligible for membership in a federally recognized tribe.  Federal regulatory standards implementing ICWA are set forth in 25 CFR Part 23.  New York’s legal standards implementing ICWA are set forth in sections 2(35) & (36) and 39 of the Social Services Law (SSL) and OCFS regulation 18 NYCRR 431.18.  

Q: Who is an Indian child?
A: Federal regulation 25 CFR 23.2 defines an Indian child as any unmarried person who is under age 18 and either:
a. a member or citizen of an Indian tribe; or 
b. eligible for membership/citizenship in and Indian tribe and the biological child of a member/citizen of an Indian tribe.
OCFS regulation 18 NYCRR 431.18(a)(1) defines an ‘Indian child’ as: 
1. an unmarried person either
a. under 18 years of age, or
b. between the ages of 18 and 21 years, in foster care, and 
i. a student attending a school, college or university, or 
ii. enrolled in a vocational or technical training program, or
iii. lacking the skills or ability to live independently.  
AND
2. The child is either 
a. a member of an Indian tribe/nation, or
b. eligible for membership in a tribe/nation, or
c. the biological child of a member of an Indian tribe/nation who resides on or is domiciled within the reservation of such tribe/nation.

Q: How does ICWA protect Native American and Alaska Native children and their families?
A: When ICWA applies to a case, the child’s tribe/nation and extended family have an opportunity to be involved in decisions affecting services for the Indian child.  A tribe/nation, a parent or, where applicable, the Indian custodian can also petition to transfer jurisdiction of the case to their own tribal court.  ICWA establishes federal requirements regarding removal and placement of Indian children in foster or adoptive homes, and allows the child’s tribe to intervene in the case.

Q: What is an Indian tribe or nation?
A: Federal statute 25 U.S.C. §1903 defines “Indian tribe” as an Indian tribe, band, nation or other organized group or community of Indians recognized as eligible for services provided to Indians by the Secretary of the Interior because of their status as Indians, including any Alaska Native village as defined in federal law.
OCFS regulation 18 NYCRR 431.18(a)(2) defines “Indian tribe” as “…any tribe, band, nation or other organized group or community of Indians recognized as eligible for the services provided to Indians by the Secretary of the Department of the Interior or by the State of New York or by any other state because of their status as Indians.”

Q: How is membership/citizenship or eligibility for membership/citizenship in a tribe/nation determined?
A: Under federal law, only individual tribes/nations have the right to determine an individual’s membership/citizenship status.  

Q: What if the Indian child could be a member or eligible for membership in more than one tribe/nation?
A: There are two issues to consider here.  
· One is to remember that it is the sovereign right of an Indian tribe/nation to determine if an Indian child is a member/citizen or eligible for membership in the tribe.  
· If multiple tribes/nations have determined that an Indian child is a member/citizen, the tribes/nations must be given an opportunity to determine which tribe should be designated as the Indian child’s tribe.  
· If they agree, then the agreed-upon Indian tribe should be designated as the Indian child’s tribe by the court in which the involuntary child custody proceeding is pending.  
· If the tribes are unable to agree, the Indian tribe with which the child has the more significant contacts should be designated by the court as the Indian child’s tribe.  [25 CFR §23.109;18 NYCRR 431.18(a)(3)]
Q: What if there is reason to know that a child is an Indian child, but there is uncertainty as to whether the child is a member/citizen or eligible for membership/citizenship in a tribe?
A: Each tribe/nation named as a possible Indian tribe of which the Indian child may be a member or eligible for membership must be notified of the involuntary foster care or termination of parental rights proceeding using the Notice of Child Custody Proceeding for Indian Child.  Until the child’s status has been confirmed/denied by the tribe, the child must be treated as an Indian child. 
The Notice of Child Custody Proceeding for an Indian Child must be sent via registered or certified mail with return receipt requested to each named tribe/nation.  Address information for the nine tribes/nations located in New York State is available in Attachment B: Mailing Addresses for New York State Tribes/Nations.  Addresses for tribes/nations in other states can be found at the website of the Bureau of Indian Affairs at https://www.bia.gov/WhoWeAre/BIA/OIS/TribalGovernmentServices/TribalDirectory/

Q: What is the responsibility of the local departments of social services (LDSS) when it is learned that a child in foster care or adoption, or a child for whom an application for foster care or adoption is submitted, is known to be an Indian child?
A: When an official of an LDSS is aware that an application for foster care or adoption services is being submitted on behalf of an Indian child, or that any involuntary foster care or termination of parental rights proceeding is scheduled in a state court where the court knows or has reason to know that an Indian child is involved, the LDSS must determine whether the child is a resident or ward of a tribal court in New York State or another state.  If that is determined to be the case, the state court must be advised by the LDSS that the child should be returned to the appropriate tribal court. If the court orders the child returned to the jurisdiction of the appropriate tribal court, the LDSS may provide social services and/or foster care to a child for 30 days following such order, and such services or care are eligible for reimbursement in accordance with SSL §153/§153-k.
If the Indian child is not already under the jurisdiction of a tribal court, the LDSS, or VA involved in any involuntary foster care or termination of parental rights proceeding, must directly notify the parent(s), the Indian custodian(s) (where applicable), and the child’s tribe/nation of the scheduled court proceeding using registered or certified mail with return receipt requested. This notice makes all parties aware of all their rights pertaining to the proceeding.   The template, Notice of Child Custody Proceeding for an Indian Child, is provided for this purpose.  The notice must also be sent to the Bureau of Indian Affairs, Eastern Regional Director, 545 Marriott Drive, Suite 700, Nashville, TN 37214. 

Q: What if the LDSS cannot identify or locate the Indian child’s parent(s), and/or the Indian custodian(s), and/or the Indian tribe/nation?
[bookmark: _GoBack]A: In such cases, federal and OCFS regulations provide for requesting the assistance of the Bureau of Indian Affairs’ eastern regional office, and OCFS regulations provide for requesting the assistance of the OCFS Bureau of Native American Services.  This is done by selecting ‘Request for Assistance in the Identification of Child’s Parent, Indian Custodian, and/or Tribe/Nation’ on the second page of the Notice of Child Custody Proceeding for Indian Child. The completed notice must be mailed to both agencies at the following addresses: 
New York State Office of Children and Family Services, Native American Services, 295 Main Street, Buffalo, New York 14203
Bureau of Indian Affairs, Eastern Regional Director, 545 Marriott Drive, Suite 700, Nashville, Tennessee 37214

Q: What is an Indian custodian?
A: An Indian custodian is any Indian who has legal custody of an Indian child under applicable tribal law or custom, or under applicable state law, or to whom temporary physical care, custody, and control has been transferred by the parent of an Indian child.

Q:  For the purposes of ICWA, what is a child custody proceeding?
A: It is a proceeding that may culminate in one of the following:
a. a foster care placement, 
b. termination of parental rights, 
c. a pre-adoptive placement, or 
d. an adoptive placement.
Note: a pre-adoptive placement is defined as a temporary placement of an Indian child in a foster home or a child care facility after the termination of parental rights, but prior to or in lieu of an adoptive placement.

Q: In New York State, in which child custody proceedings must the Notice of Child Custody Proceeding for Indian Child be provided?
A: A Notice of Child Custody Proceeding for Indian Child must be sent where there is reason to know that a child is an Indian child in a proceeding commenced in accordance with Articles 7, 10 or 10-C of the Family Court Act (FCA) or sections 358-a or 384-b of the SSL.  SSL §358-a is added in the case of a voluntary placement under SSL §384-a.

Q: What actions must be taken in an ICWA case?
A: Caseworkers must take several required actions when handling an ICWA case, including:
1. Making active efforts to prevent the removal of the Indian child from the home;
2. Identifying a placement that is appropriate within the mandates of the preference provisions of ICWA;
3. Notifying the Indian child’s parent(s), Indian custodian, and tribe/nation of the child custody proceeding;
4. Working actively to involve the child’s tribe/nation, parent(s), and extended family in the proceedings.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         



Q: What are ‘active efforts’?
A:  Active efforts are defined in the federal regulation 25 CFR §23.2 as “affirmative, active, thorough, and timely efforts intended primarily to maintain or reunite an Indian child with their family”.  Under ICWA, states are required to provide active efforts to prevent the removal of an Indian child from the family.  
Active efforts differ from reasonable efforts in that reasonable efforts, for example, may include referrals for services, while active efforts include arranging for the most culturally appropriate services to help families overcome obstacles to engage in those services.  
ICWA’s provisions, including those for active efforts, apply regardless of the Indian child’s tribe’s involvement in the custody proceedings. Active efforts involve assisting the parent(s) or Indian custodian through the steps of a case plan, accessing or developing the resources necessary to satisfy the case plan.  They must be tailored to the facts and circumstances of the individual case and may include such things as are part of service provision for all children and families (safe reunification, identifying appropriate services and assisting parents/Indian custodians to obtain those services, conducting a diligent search for extended family members, taking steps to keep siblings together whenever possible).  Active efforts also include:
· Identifying, notifying, and inviting representatives of the Indian child’s tribe to participate in providing support and services to the Indian child’s family in family team meetings, permanency planning, and resolution of placement issues;
· Offering and employing available and culturally appropriate family preservation strategies and facilitating the use of remedial and rehabilitative services provided by the child’s tribe.[footnoteRef:1] [1:  Guidelines for Implementing the Indian Child Welfare Act, U.S. Department of the Interior, Office of the Assistant Secretary – Indian Affairs, Bureau of Indian Affairs, December, 2016.] 

Note: Active efforts are mandated in all foster care and termination of parental rights proceedings, but per federal ICWA guidance, are not required prior to an emergency removal. 

Q: What is a ‘qualified expert witness’ and what is this person’s role?
A: A qualified expert witness means an expert who is qualified to testify on whether continued custody by the parents of an Indian child or an Indian custodian is likely to result in serious physical or emotional damage to the child.  The individual should be qualified to testify as to the prevailing social and cultural standards of the Indian child’s tribe.  
The designation of the qualified expert witness is at the discretion of the Indian child’s tribe/nation.  Any person may be designated by the Indian child’s tribe as being qualified to testify.



Q: What are the proceedings to which ICWA applies? 
A: The requirements of ICWA apply whenever an Indian child is the subject of: 
· a child custody proceeding, including:
· an involuntary proceeding,
· a voluntary proceeding that could prohibit the parent or Indian custodian from regaining custody of the child upon demand, and
· a proceeding involving status offenses if any part of the proceeding results in the need for out-of-home placement of the child, including foster care, pre-adoptive or adoptive placement, or termination of parental rights.
· an emergency proceeding.

Q: If an Indian child turns 18 during a proceeding, do the ICWA requirements continue to apply to the case?
A:  An Indian child’s 18th birthday does not affect any proceeding that was initiated prior to the 18th birthday.

Q: Are there any proceedings involving the placement of an Indian child where ICWA does not apply?
A: ICWA does not apply to: 
· custody disputes between parents, such as those occurring in divorce proceedings,
· juvenile delinquency cases, or 
· cases under the jurisdiction of a tribal court.

Q: What is the order of preference for placement of an Indian child?
A: In the absence of good cause to the contrary, an Indian child must be placed in foster care or a pre-adoptive or adoptive home according to the preferences set forth in federal regulations 25 CFR §23.129 – 131 and OCFS regulation 18 NYCRR 431.18(f) & (g).  Placements should consider sibling attachment, proximity to the Indian child’s home, extended family, or siblings.  There are different orders of preference depending on whether the placement is for foster care, pre-adoption or adoption.
1. Foster Care Placement or Pre-Adoptive Placement:
a. First, with a member of the Indian child’s extended family as defined by the law or custom of the Indian child’s tribe/nation.  In the absence of such law or custom, the Indian child must be placed with a person who is at least 18 years of age and is the Indian child’s grandparent, aunt or uncle, brother or sister, brother-in law or sister-in-law, niece or nephew, first or second cousin, or step parent;
b. Second, a foster home that is licensed, approved or specified by the Indian child’s tribe/nation;
c. Third, an Indian foster home licensed or approved by an authorized non-Indian licensing authority (LDSS or VA); 
d. Fourth, a child care facility for children, which is approved by an Indian tribe/nation or operated by an Indian organization.
2. Adoptive Placement:
· First, with a member of the Indian child’s extended family as defined by the law or custom of the Indian child’s tribe/nation, or as specified above;
·  Second, with other members of the Indian child’s tribe/nation;
· Third, with other Indian families.
If the Indian child’s tribe/nation has established by resolution an order of preference different from that specified above, the tribe’s/nation’s placement preferences apply [25 CFR §23.130 & 131; 18 NYCRR 431.18(f)(4) & (g)(3)]. 

Q: What would constitute ‘good cause’ not to follow the order of preference set forth in law and regulation, or established by tribal resolution?
A: There would be good cause not to follow the order of placement preference if one or more of the following considerations are present:
· The request of one or both biological parents, if they attest that they have received the placement options, if any, that comply with the order of preference;
· The request of the child, if the child is of sufficient age and capacity to understand the decision that is being made;
· The extraordinary physical or emotional needs of the Indian child, such as specialized treatment services that may be unavailable in the community where families who meet the placement preferences live;
· The presence of a sibling attachment that can be maintained only through a particular placement; or
· The determination, after a diligent search has been conducted, that there is no suitable family available that would meet the preference criteria. The standards for this determination must conform to the prevailing social and cultural standards of the Indian community in which the Indian child’s parent or extended family resides or with which the Indian child’s parent or extended family members maintain social and cultural ties. A diligent search includes:
· Contact with the child’s tribal social services program
· A search of all state or local listings of available Indian homes
· Contact with nationally or locally known Indian programs with available placement resources



Q: What are the standards of evidence for child custody and termination of parental rights proceedings involving an Indian child?
A: The court may not place an Indian child into foster care unless clear and convincing evidence exists that continued custody by the parent or Indian custodian is likely to result in serious physical or emotional harm to the child. This standard does not apply to emergency removals.  
Parental rights cannot be terminated without evidence beyond a reasonable doubt that continued placement with the parent or Indian custodian is likely to result in serious emotional or physical harm.  
Both foster care placements and termination of parental rights determinations in a case involving an Indian child require testimony by one or more qualified expert witnesses.  [18 NYCRR 431.18(b)]
There are specific rules regarding the voluntary surrender of Indian children, which include that the surrender must be a judicial surrender, and it may not be executed within 10 days of the birth of the Indian child.
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