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I. Purpose

The purpose of this release is to advise social services districts of new regulations related to the administration of medications by child care providers, including legally exempt providers in receipt of child care subsidy funds.

These regulations were published in the State Register for public comment on July 30, 2003.  Pursuant to Chapter 160 of the Laws of 2003, the regulations must become effective by April 1, 2004.   

In discussing these regulations, we must first address the Nurse Practice Act, which regulates the profession of nursing in New York.  Under that Act, the administration of medications is part of the practice of nursing, and, thus, as a general rule, only a nurse or other medical professional may administer medications.  However, the Nurse Practice Act and various other laws set forth a number of situations where the administration of medications is exempt from the definition of the practice of nursing.  In those situations, persons who are not nurses or medical professionals may administer medications.  This Informational Letter will discuss two of those exemptions.  One is the administration of medications by licensed and registered child care providers and staff under the OCFS child care regulations, and the other is the administration of medications by certain informal child care providers in receipt of child care subsidies. 

One exemption from the Nurse Practice Act permits medications to be administered as part of the domestic care of the sick by family members, household members or persons employed in a domestic capacity.  Under this exemption, for example, parents are legally permitted to administer medications to their children.  In regard to child care, this exemption is relevant to two forms of informal child care:  providers of legally exempt in-home care (as that term is defined in Section 415.1(c)(2) of the regulations); and one category of legally exempt family child care, specifically care provided by a relative (as described in Section 415.1(c)(1)(iii) of the regulations).  Thus, where informal child care is provided by a caregiver in the child's home or is provided by a relative, the exemption applies and the caregiver may legally administer medications to the child.  Based on the most current statewide claims data for Federal Fiscal year 2002-2003, these two categories account for approximately 26 percent of the current subsidy population.

For legally exempt group child care (as that term is defined in Section 415.1(n) of the regulations) and other types of legally exempt family child care (as described in Section 415.1(c)(1)(i) and (ii) of the regulations), the exemption in the Nurse Practice Act for domestic care does not apply, as the child care is not provided in the child's home or by a family member.  Thus, the general prohibition in the Nurse Practice Act would apply and so there could not be any administration of medications by providers and staff in legally exempt group child care or in legally exempt family child care provided by non-relatives.  However, the regulations that will take effect on April 1, 2004, will permit these providers to administer medications if they comply with the new training requirements applicable to licensed and registered child care providers. Approximately 15 percent of all subsidized children are in legally exempt settings that fall into this category.

The exemption from the Nurse Practice Act for domestic care would also apply to the administration of medications by registered and licensed family and group family child care providers where such providers administer medications to their own children and/or to relatives (i.e., family members).  Thus, a family or group family child care provider who limits the administration of medications to the provider's own children and/or relatives could administer medications to such children without meeting the requirements of the regulations as discussed below (with the exception of issues of safe storage, which would be considered a safety issue for the child care children).  However, as of April 1, 2004, such providers will not be permitted to administer medications to other children unless the providers comply with the regulatory requirements discussed below.

While New York State has always had appropriate rules for administering medications in regulated settings, recent determinations by the State Education Department and the New York State Legislature have further clarified areas where our procedures needed to be reconciled with the provisions of the Nurse Practice Act.  Thus, OCFS undertook a collaborative effort to promulgate updated and enhanced standards for the administration of medications in child care. Approximately 59 percent of subsidized children are cared for in such regulated settings. Collaborators included the New York State Health Department, State Education Department; professional associations representing health professionals as well as child care professionals, and parents. 

State law prohibits anyone who does not have specific authorization under state law, other than the patients themselves or their parents or guardians, from administering medications.  The revised regulations further define and explain the circumstances, supported by appropriate training and supervision, for child care providers to administer medications to children in their care.  These regulatory provisions are available to legally exempt child care providers who are providing child care reimbursed through the New York State Child Care Block Grant subsidy program. Those legally exempt child care providers must meet all of the same training and procedural requirements as licensed and registered providers to qualify for the limited exception.  

With the assistance of an interdisciplinary advisory committee, OCFS has developed a one-day training that will meet the training requirement.  Legally exempt providers who are caring for subsidized children will be eligible to participate in this training.  Further, they will also be eligible to participate in the scholarship program that OCFS has established to offset the cost of this training.  Additionally, OCFS will soon be announcing funding to be allocated through child care resource and referral agencies across the State to increase accessibility to affordable health care consultancy services.  Again, legally exempt providers serving subsidized children will also be eligible to participate in this program as well.

OCFS is currently finalizing minor changes to the regulations based on the public comments received.  It is anticipated that these amendments to Title 18 of the New York Codes Rules and Regulations (NYCRR) Parts 413.2, 414.11, 415.4, 416.11, 417.11, 418-1.11, and 418-2.11 will become effective on April 1, 2004.   The regulations that were made available for public comment and a general information letter are posted on our web site at www.ocfs.state.ny.us.

The Bureau of Early Childhood Services will be convening a work group consisting of local social services district personnel to assist OCFS in finalizing necessary changes to the enrollment forms for legally exempt providers, and to discuss other implementation strategies related to the legally exempt provider community.  OCFS will also provide local districts with updated information on other aspects of implementation efforts as well.  Thank you for your time and anticipated cooperation. 

Larry G. Brown s/s
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