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I. Purpose

The purpose of this directive is to advise social services districts and voluntary authorized agencies of some of the more prominent changes to the standards for certifying and approving foster homes, as contained in new foster family boarding home regulations filed on an emergency basis on September 27, 2000 and most recently refiled on September 24, 2001.  The primary purpose for recodifying these regulations was to provide for State compliance with federal requirements associated with the Adoption and Safe Families Act (ASFA), which also took effect on September 27, 2000.  

II. Background

ASFA requires states to focus on the safety of children, whether they reside at home or in a foster care setting.  In this context, the federal Administration for Children and Families (ACF) has issued policy that requires states to have only one set of standards for licensing foster boarding homes.  New York previously had a slightly more relaxed set of approval standards for relatives within the second or third degree (of the parent or stepparent) than were contained in the foster boarding home certification requirements.  This is no longer the case as a result of the above-referenced federal mandate.  Although, based on the State's own statutes, foster homes involving relatives in the second or third degree may continue to be either approved or certified, depending upon the relationship of the child to the caregiver, while all other foster homes must be certified.  The only difference between certified and approved homes in the revised standards is that the regulations permit the granting of exceptions of non-safety regulatory requirements for approved relative foster parents, but not for certified foster parents.

In the Spring of 2000, the Office of Children and Family Services (OCFS) began soliciting social services district and voluntary authorized agency comments on what a combined set of standards should contain.  OCFS took an approach that promotes child safety, flexibility and federal compliance.  The emergency regulations were refiled on September 24, 2001 and will remain in effect until December 24, 2001, at which time they will need to be refiled.  The emergency regulations have been sent to social services district commissioners, and are available in the ASFA Policy/Practice public folder in CONNECTIONS.  A Notice of Proposed Rulemaking, which officially begins the 45-day time period for the public to comment on the emergency regulations, has not yet been filed.  However, if you want to comment on the regulations, you may do so by sending comments to the OCFS Public Information Office.

Initially there was an intent to amend the emergency approval standards to allow up to 90 days to complete a full approval.  Prior to filing the OCFS regulations, it was determined that CONNECTIONS would not be able to support this expanded time frame.  Therefore, the time by which a home approved on an emergency basis must be fully approved remains at 60 days.  However, OCFS intends to make the necessary programming changes in CONNECTIONS that will allow for up to 90 days for full approval, and will amend the regulations accordingly when such process can be supported in CONNECTIONS.  Homes approved (or certified; see Section E of Program implications) on an emergency basis, but not yet finally approved, will not be eligible for Title IV-E federal reimbursement. Such homes may be eligible for other federal reimbursement (i.e., TANF-EAF) during the time the home is operating on an emergency basis.  Specific information on claiming is contained in 00 OCFS LCM-25.

III. Program Implications

There are a number of changes enacted by the regulations that OCFS wants to emphasize, although this is not meant to be an exhaustive or prioritized list of amendments.

A. The regulations have been reconstructed.  The former Parts 443 and 444 have been deleted and a new comprehensive Part 443 has been developed.

B. There are no longer provisions that authorize exceptions to any of the certification standards.  The previous regulatory authority for the granting of an exception for a certified foster home has been repealed.  All homes that were operating with an approved exception may no longer continue to operate after 9/27/00.  Agencies should document in the provider record that such home meets current standards without an exception, if the home is not closed.  However, some non-safety standards, such as space requirements, have been amended or eliminated in the new regulations. Therefore, the foster home must be in full compliance with the regulations now in place.  Approved relative homes can operate with an exception to a non-health/safety standard.  A supervisor in the social services district, not in the line of case management responsibility for the child(ren) placed in the approved relative home, may authorize the home to operate in exception to a non-statutory, non-health or safety standard.

C. The physical "plant" standards have been revised with the intent of permitting qualified foster parents to care for children in their home without jeopardizing the health and safety of children placed there.  The new Section 443.3(a) contains the revised standards, which, for example, include amendments to some space and sleeping-related requirements.

D. The training and preparation requirements for foster parents now apply to approved homes.  However, based on guidance received from ACF, the training curriculum for relative homes can differ somewhat in content and form of delivery from the curriculum for non-relative (certified) homes.  So, although the regulations do not make this distinction, it may be permissible to some extent to have a training and preparation plan for relatives that is different than that for certified homes.  For example, social services districts or voluntary authorized agencies using the "Model Approach to Partnerships in Parenting:  Group Preparation and Selection of Foster and/or Adoptive Parents" (MAPP/GPS) to train and prepare certified foster parents may wish to provide greater or lesser emphasis on certain MAPP/GPS components for approved homes.  It is also possible that a training and preparation plan for approved relatives could involve the delivery of one or more of the training/preparation sessions during the emergency approval period, with the remainder of the MAPP/GPS program being delivered over the first three months after full approval.

The key consideration in any differential approach is that it make sense in the context of preparing the foster parent to be a resource to the child(ren) placed in her/his care, and that the foster parent will provide safe care and be a partner in carrying out the permanency plan for the child(ren).  Any amendments to your existing foster parent training and preparation plan must be submitted to the appropriate OCFS Regional Office.

Finally, the preparation and training for all foster parents must now "as appropriate, help the foster parent to understand the issues confronting children preparing for independent living; and will, to the extent possible, be coordinated with the independent living program."  This means that all foster parents, who may at some point be caring for foster children 14 years of age or older, should be knowledgeable in how to help older foster children prepare to live independently.

E. The regulations concerning homes certified on an emergency basis have been re-cast.  The only foster parents who can now be certified on an emergency basis are relatives, other than those relatives  who are within the second or third degree of the parents or stepparents, or non-relatives with a significant prior relationship with the child's family.  The emergency certification process parallels the emergency approval process.

F. There is a new provision that allows for concurrent certification/approval of a foster parent and approval as an adoptive parent.  Essentially, this allows the certifying/approval agency to use one set of standards, the foster parent standards, to simultaneously certify/approve a person as both a foster parent and adoptive parent.  There are some additional conditions, including statutory marital standards and due process steps, that are still necessary if this concurrent certification/approval process is used.  This process is not mandated, and is for the purpose of providing another mechanism for seamless certification/approval of a parent to provide both foster care and adoption services to children.

G. The regulations now require that firearms, rifles and shotguns possessed by a prospective or existing foster parent be stored safely and be maintained in compliance with applicable State and local standards regarding licensing, storage and maintenance.

H. The foster parent criminal history record review provisions contained in the regulations, which OCFS previously adopted on an emergency basis in August 2000, reflect statutory changes enacted by Chapter 145 of the Laws of 2000 and 00 OCFS ADM-04.

IV. Systems Implications

None

V. Additional Information

None

VI. Required Actions

Social services districts and voluntary authorized agencies must use the new certification and approval standards contained in the revised Part 443, which were refiled on an emergency basis on September 24, 2001.  Certified homes that were operating with an exception to a requirement may no longer remain certified unless the home is in full compliance with the new Part 443.

VII. Effective Date

This directive is effective October 31, 2001, retroactive to 9/27/00 when the revised Part 443 was filed on an emergency basis.
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