OFFI CE OF CHI LDREN AND FAM LY SERVI CES

OCFS- 4616EL (Rev. 11/98)
Transnmittal No: 99 OCFS LCM 7

Date: March 17, 1999

D vision: Admnistration

TO Local District Commi ssioners

SUBJECT: - TITLE IV-E Pilot Review Results, Proposed
Revision In Rule Making (NPRM for title IV-E
and Program | nprovenent Plan

ATTACHVENTS: - Title |IV-E Review Instrunment and Cui del i nes
(not avail able on-Iine)

. PURPCSE

The purpose of this nenorandumis to informsocial services districts
of :

1. the recently conpleted Title IV-E pilot review, and

2. the corrective action proposal that the Ofice of Children and
Famly Services (OCFS) is developing to address the Title IV-E eligibility
docunentation issues raised in the pilot review

This LCM continues a series of releases addressing Title IV-E requirenents
that rmust be met by social services districts prior to claimng federal
partici pation. W have previously released 97 LCM 38 and 98 LCM 8 which
enphasi zed the need to fully docunent Title IV-E eligibility and changes
made to that criteria by the passage of the Personal Responsibility and Work
Qpportunity Reconciliation Act (PROARA). Social services districts were
advised of the Title IV-E pilot reviewin 98 OCFS LCM 7.

II. THE TITLE | V-E PI LOT REVI EW
OCFS participated with social services staff and representatives from

the federal Agency for Children and Famlies (ACF) in a pilot review of two
50 case sanples, one from New York City and one from social services
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districts from the renmainder of the State. Attachnment 1 is a copy of the
review i nstrunent and gui delines for conpleting it which was wused in the
revi ew.

The case reviews were done during the week of Septenmber 14 at the OCFS
office in Rensselaer. Social services districts were advised of the
prelimnary results for case(s) drawn fromtheir district. This O fice has
asked affected social services districts to subnmit additional materials for
cases where one or nore itens of eligibility docunmentation for the case or
the facility providing care was m ssi ng.

A. Federal Audit Protocol

The nost significant nessages derived fromthe pilot review and the
themes of this LCMare that:

I Social services districts are responsible for fully conplying
with and docurmenting all aspects of Title IV-E eligibility before
federal reinbursenment is clained.

I Social services districts nmust maintain the docunentation in a
manner that facilitates retrieval and subm ssion for audit purposes
inarelatively short period of tine. The failure to submt
appropriate docunentation in a timely nmanner wll result in
findings of ineligibility.

! Enhanced conpliance with Title |IV-E docunentation standards will
require a concerted and coll aborative effort on the part of OCFS,
| ocal social services districts and local fanmily courts to assure
that the under | yi ng case ci rcunst ances neet Title I V-E
requi renents.

The federal agency has rel eased a notice of proposed rule making (NPRM
which proposes revisions in the Title |IV-E review procedures anong ot her

i ssues. Once the regulations are nade final, this Ofice will discuss the
specifics and the requirements in a separate release. To the extent
feasible, the provisions of the NPRM affecting IV-E eligibility were
i ncorporated in the pilot review Ref |l ecting past review practices as well
as the NPRMcriteria, the pilot review envisioned a 10% ineligibility
tol erance |evel, i.e. 90%of cases or paynments nust be found eligible in
order for the State and its social services districts to be found in
substantial conpliance. The results of the pilot review are significantly

bel ow the tolerance level for both New York City's Admnistration for
Children Services and for districts in the remai nder of the State.

The pi | ot review process required local districts to submt
docunentation to OCFS in Renssel aer which was a burdensone procedure. OCFS
is attenmpting to relieve pressures in future reviews by requesting ACF to
provide a |onger period of notice to assenble docunentation and to allow for
| ocal review sites.
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As in the past, during the pilot review ACF only accepts computer

generated data in lieu of woriginal sources when the conputer system

providing the data has been determned to neet ACF standards. As an

exampl e, ACF has not accepted printouts fromthe Child Care Review System
(CCRS) as sufficient docunmentation of provider eligibility (certification).
A copy of the certificate is required. However, ACF has accepted certain
Wel fare Managenment System (WVB) generated printouts as docunentation that
the child was in receipt of ADC in the month placenent was initiated.

Soci al services districts are remnmi nded that the absence of or failure to
docunent ADC eligibility, renoval or best interest determ nations at the
time of placement results in loss of Title IV-E for the entire length of the
foster care stay. For other aspects of eligibility, such as care and
custody awards, Title IV-E eligibility can be gained or Ilost as |ega
authority 1is obtained or |ost during the course of the placenent. For al
aspects of docunentation, each itemof eligibility is net as of the first
day of the nmonth the docunentation for the criteria is established.

B. The Pil ot Revi ew Findi ngs.

The following discussion presents the results of the pilot review by
type of exception including a description of the criteria currently
applicable to that finding.

1. Mandated Court Order Language.

There are two court order |anguage requirenents necessary to neet Title
IV-E eligibility. Each nust be stated in the court order

a. Best Interests of the Child.

The order renmoving the child fromhis or her home and resulting in
foster care nmust state that the child' s 'best interests' are net by

the renoval fromthe hone. ACF has accepted variations in the
phrasing of this determination requirenment, including: 'the child
isinimmnent risk'; 'it is contrary to the welfare of the child

to remain in his or her home' and 'the child requires placenent'.
The determi nation nust be nmade no later than at the ful
adj udi cation hearing or within 6 nonths of placenment or Title I|V-E
is forfeited for the entire placenent. Fifty percent of the cases
reviewed during the pilot have initially been found ineligible
because the applicable court order did not docunent that this
determ nati on had been nade by the court. In nany cases this error
resulted because the best interest determ nation | anguage of the
formatted orders provided by the Ofice of Court Admnistration
(OCA) had not been properly reviewed and edited.

b. Reasonable Efforts Determni nations

The second nandate pursuant to ACF's interpretation of current
regul ations is that the court nust determne and state in the order
that one of the following three conditions exist: (i) the social
services district nmmde reasonable efforts to avoid the placenent,
or; (ii) once the placenent has occurred, the district nmde
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reasonable efforts to reunify the child with his/her famly, or
(iii) that reasonable efforts were not appropriate for the case

under review. ACF's interpretation of the Social Security Act
provides that once the court has nade one of t he t hree
det erm nati ons, Title IV-E for this requirenent has been
established for t he remai nder of t he pl acenent . Thi s

interpretation has provided sonme flexibility in neeting this
requirenent as Title IV-E is not forfeited for the entire placenent
when the determ nation was not nmade in an initial order. Even so,
54% of the sanpled cases have not net this test. As in the best
interests determ nations, the najor reason for this error was that
the formatted orders provided by OCA had not been reviewed and
edited to reflect whether the appropriate determ nation had been
nade.

2. Legal Authority for Placenent.

Under Title |V-E, all foster care placenents nust have the care and
custody of the child awarded to the Conmi ssioner of social services, or the
Conmi ssioner of the OCFS or an agency w th whom OCFS has a Menorandum of
Under standi ng (MOU) delegating the authority to be given care and custody
awards to that agency for purposes of Title |IV-E Care and custody can be
provi ded through a court order under Article 3, 7, or 10 of the Fam |y Court
Act (FCA) or by the execution of a voluntary placenent agreenent signed by a
parent or |egal guardian. A voluntary placenent agreement is valid for
purposes of Title IV-E eligibility for the first 180 days of placenent. In
order to continue Title IV-E eligibility after the 180th day of placenent,
the voluntary placenent agreenent nust be approved by a court by day 180 of
the placenent. Voluntary surrender agreenents are not valid for purposes of
maki ng foster care placenents and the initial award of care and custody for
purposes of Title IV-E eligibility and claimng. Simlarly, vol untary
pl acenent agreenments signed by persons other than the parent(s) or legally
appoi nted guardians are not valid for purposes of Title IV-E eligibility or
cl ai m ng. Once initial eligibility is established, the comi ssioner nust
mai ntain court order authority for the child's care and custody for the
entire period of the placenent in order to naintain eligibility for Title
I V-E funding. Forty-four percent of the cases reviewed have not established
that care and custody was awarded to the comm ssioner for the period under
review, October 1995 through March 1996. Oten the error has been the
result of the inability to produce the applicable court order for review
rather than a failure to secure the order in the first instance.

3. Docunentation of Aid to Dependent Children (ADC) Eligibility

Soci al services districts were advised in 98 LCM 8 that PROARA conti nued
the Iink between Title IV-E eligibility and the eligibility criteria for the
former ADC Program For all placenents occurring after the enactnent of
PROVRA, eligibility is to be determ ned using the State's ADC standards in
effect as of July 16, 1996. The standards for ADC remai ned unchanged i n New

Yor k until State Wl fare reform legislation enacting the Tenporary
Assi stance to Needy Families (TANF) program becanme effective on Novenber 1
1997. For placenments occurring after that date, social service districts

were advised of what steps need to be taken to assure appropriate
docunentation of the required ADC criteria for the purpose of establishing
Title IV-E eligibility.
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Al t hough the pilot review focused on cases coning into care prior to
i mpl enentation of the PROARA changes, 41% of the cases failed to document
ADC criteria that was in effect at the time the child was placed. OCFS will
continue to work wth local social services districts in securing the
requi red ADC rel ated docunentation wherever possible on the sanple cases.
However, the pilot results are instructive as to the necessity to secure and
retain docunentation of the required ADC related criteria in the case
record for the entire duration of the placenent.

In view of the frequently changing criteria and circunmstances affecting
budgeting in Tenporary and Disability Assistance cases we are anending our
advice to social service districts regardi ng ADC budgeting for cases com ng
into foster care from households receiving TANF funding. W are now
advising social services districts to do budget cal cul ati ons using the July
16, 1996 standards for ADC even if the TANF case the «child received
assistance in had no earned inconme in its budget. Al other instructions in
98 LCM 8 renmi n unchanged.

4. Renpval of the Child fromthe Hone

The docunentation of this requirement has been problematic for a child
placed in a kinship foster home which was the sane hone where the child had

been residing prior to the start of the child's foster care placenent. To
be eligible for Title IV-E funds, the child has to be renoved fromthe hone
of an eligible relative. ACF has interpreted this as requiring that the
child be physically renpbved from one address and placed in a different
address in order for the renpval criteria to be net. Case records have not
al ways clearly docunented the child's living arrangenment at the tine of the
renoval . Failure to docunent the living arrangenents translated into a
failure of the Title IV-E renoval test. 1In the pilot review 3% of the cases

failed to docunent that renpval had occurred.
5. Provider Eligibility

In order for a foster care paynent to be eligible for Title IV-E
cl ai m ng, the provider nust be certified or approved as a foster care
provi der under the relevant State criteria. As noted earlier, ACF is
unwilling to accept anything but the certification(s) or approval letter(s)
covering the period under review. Forty-six percent of the pilot review
cases | ack docunentation of the foster hone's approval or certification

I1l. The Program | nprovenent Pl an

As noted earlier, ACF has released an NPRM which, if nade final, revises
the eligibility and docunentation requirenents for Title IV-E claining as

set forth in 45 CFR 1356. In al nost every area proposed in the NPRM the
criteria is to be nore stringent. When the proposed rules are made final
OCFS will issue a separate LCM discussing the changes in Title IV-E

eligibility and clainmng requirements.

However, the pilot review process affords us the opportunity to work
together to devel op a program i nprovenent plan to increase the nunber of
cases that neet the current Title IV-E eligibility criteria. The pl an
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shoul d focus on specific activities for achieving outcones in a short tine
franme that will help districts secure the required Title |IV-E docunentation
prior to filing clainmns. As one of the first steps in developing this plan

we ask that each social services district review their Title IV-E
eligibility determ nation and clainmng processes in light of the types of
errors found in the pilot review We al so ask that you provide us with a
brief synopsis of your processes, including any checklists, review schedul es
other than State provided forns, or related internal controls that you use.
This information will be useful in our work wth you in developing the
details of our plan and will forma foundation for sharing best practices
with other social services districts.

OCFS al so will discuss the proposed plan with ACF and ask for their

participation and support. OCFS | ooks forward to working with your staff
and with staff of the State and local court systens, the New York Public
Wel fare Association, the New York State Association of Counties and other
i nterested parties. We believe these efforts will inprove our conpliance

with the current Title IV-Ecriteria by devel oping better procedures and
sharing best practices already developed by social services districts.
Where possible, these practices would be the foundation for inplenenting any
addi ti onal procedures needed to conply with the new federal requirenents

once the proposed regulations are finalized. It is expected that sonme of
the new federal requirenents will expand best practices. Therefore, we hope
all of the social services districts will participate in defining the new

pr ocedures.

Pl ease designate staff fromyour program |legal and/or fiscal areas to
be a contact(s) and to participate in efforts to develop the plan. Pl ease
advi se us of your designee(s) by contacting M. John Miurray (User |ID
AY4310) at (518) 474-0131 or M. John Conboy (User |ID 90b061) at (518) 402-
0147.

Melvin |I. Rosenbl at
Deputy Comm ssioner for Administration



