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PURPCSE

The purpose of this directive is to advise social services
districts of two requirenents contained in the (federal) Child
Abuse Prevention and Treatment Act (CAPTA) and to provi de gui dance
for conplying with such requirenents.

BACKGROUND

CAPTA was reaut hori zed and anended by Public Law 104-235 on October
3, 1996. There are several new requirenents for states contained
within the reauthorization of CAPTA, nost of which do not take
effect until June 1999. The subject of this directive is two
federal eligibility requirenents that take effect on Cctober 3,
1998. The State nmust have "provisions, procedures and nmechani sns:"

1) for the expedited term nation of parental rights in the
case of any infant determ ned to be abandoned under State | aw,
and

2) that assure that the State does not require reunification
of a surviving child wth a parent who has been found by a
court of conpetent jurisdiction--

a) to have commtted nurder of another <child of such
parent;

b) to have committed voluntary mansl aughter of another
child of such parent;

c) to have aided or abetted, attenpted, conspired, or
solicited to commit such nmurder or vol untary mansl aughter;
or

d) to have committed a felony assault that results in the
serious bodily injury to the surviving child or another
child of such parent.

PROGRAM | MPLI CATI ONS

There are existing State statutory and regulatory provisions to
ensure conpliance with these requirenents. In the area of
expediting term nation proceedi ngs for abandoned children, Section
384-b.5(a) of the Social Services Law (SSL) defines a child to be
"abandoned" when the child' s "parent evinces an intent to forego
his or her parental rights and obligations as manifested by his or
her failure to visit the child and communicate with the child or
agency, although able to do so and not prevented or discouraged
from doing so by the agency." Moreover, the parent's ability to
visit and communi cate shall be presunmed, in the absence of evidence
to the contrary.
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Section 430.12(d)(2)(i) of Title 18 of the New York Codes Rul es and
Regul ations requires the filing of a termnation petition on the
grounds of abandonment within 60 days of the conpletion of an
assessnent and services plan that documents such failure to visit
and communicate with the child.

SSL 384-h.5(b) elaborates further by clarifying that the subjective
intent of the parent, wthout evidence denonstrating such intent,
shall not preclude a finding that the child has been abandoned. A
showing of diligent efforts to encourage the parent to visit or
communicate with the child is not required by the authorized

agency. SSL 384-b.4(b) allows for the filing of a termnation
petition if the child had been abandoned for six nonths imredi ately
prior to such filing. Additionally, there are provisions for

expediting the cal endari ng of adoption proceedi ngs contained within
Section 112-a of the Donestic Rel ations Law.

Section 1055(b)(vii) of the Fam |y Court Act specifically addresses
situations involving children wunder the age of one who are
abandoned. If the parents do not appear after due notice, the
court isto direct the local district to pronptly conduct a
diligent search to locate the child' s parents or other known
relatives who are legally responsible for the child. The court is
al so supposed to direct the local district to conmence a proceeding
to terminate parental rights six nonths after the child' s care and
custody was transferred to the local district unless there has been
conmmuni cation and visitation between the child and his/her parents
or person legally responsible.

In relation to not requiring reunification of a surviving child
with a parent who has been found by a court of conpetent
jurisdiction to have conmitted one of the crines |isted above,
there is no current State statutory or regulatory provision that
explicitly mandates reunification. Rather, there is |anguage in
the various placenment sections of law, both initial placenents and
extensions, that requires the court to review whether, wher e
appropriate, reasonable efforts to prevent placenment or return the
child should have been undertaken, and, if so, whet her  such
reasonabl e efforts had been nade.

REQUI RED ACTI ON

In relation to infants who are abandoned, local districts nust
utilize the available | egal nechanisns to expedite the term nation
of the abandoned child's parental rights.

Concerning requiring reunification with a parent who has been found
by a court of conmpetent jurisdiction to have comrmitted one of the
crimes |listed above, a social services district is not required to

reunite a surviving child wth such parent. There is no State
statutory provision that provides, irrespective of the best
interests of the child, that the child nust be returned to the

parent despite an egregious crimnal history. As reflected in the
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federal Adoption and Safe Families Act (ASFA), the safety of the
child is a paranount concern in relation to whether it s
appropriate to discharge the child back to a parent. The soci a
services district or authorized agency case planner nust enploy the
Ofice's risk assessnent standards set forth in 18 NYCRR 428.11-

13, including the requirenent to performa safety review and reach
decisions on the child s safety and the |level of risk of future
abuse and nmaltreatnent (assuming that all interventions, including
foster care, were not being utilized). In the situation where a
parent has been convicted of the nurder, mansl aught er, fel ony
assault or attenpts thereof, and the child is deened to be unsafe
and at high risk of future abuse or naltreatnent, the district

should not plan to reunite the famly.

EFFECTI VE DATE

The effective date of this Administrative Directive is Cctober 3,
1998, and applies to all children in the custody of the district,
regardl ess of when the infant was abandoned or the parent conmitted
one of the aforenentioned crinmes.

WIlliamF. Baccaglini
Director, Strategic Planning
and Policy Devel opnent



