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This release is to inform you of the key provisions of The Famly
Protection and Domestic Violence Intervention Act of 1994, Thi s
conprehensive | egislation includes najor revisions to the Famly Court Act
(FCA) and the Crimnal Procedure Law (CPL) providing for nore aggressive |aw
enforcement and crimnal justice interventions and protections for victins
of donestic violence. The Act addresses the follow ng major areas: choi ce
of forum nmandatory arrest, orders of protection, and training. Wth the
exception of the nandatory arrest provisions, this lawis effective January
1, 1995. The nandatory arrest provisions are effective July 1, 1995. A
nunber of the mmjor provisions of this Act are highlighted bel ow

I. Overview of Mjor Provisions of the Law

1. A key provision of the Act elimnates the three-day "choice of
forum' rul e which precluded victins of famly violence fromsecuring access
to both family and crimnal courts. By addi ng a new subdivision (e) to

Section 115 of the FCA, the new | aw establishes concurrent fanmily court and
crimnal court jurisdiction over famly offense natters, permtting victins

to proceed in either court or in both courts. Section 530.11 (2-a) of
t he CPL requires courts to notify conplainants in fanly offense cases of
the right to proceed in both crimnal and famly courts. These revisions

allow victinse of domestic violence access to the different types of relief
available fromthe famly and crimnal courts. The standard of proof needed

for these famly court proceedings is "preponderance of the evidence"; the
standard of proof for these criminal court proceedings is "evidence beyond a
reasonabl e doubt". The fanmily court proceeding is a civil proceeding and is
for the purpose of attenpting to stop violence, ending the fam |y disruption
and obtaining protection. Proceedings in famly court will not result in a
crimnal record and are nornally closed to the public. The crimnal court
proceeding is for the purpose of prosecuting the offender, can result in
crimnal conviction of the offender, and is usually open to the public. A
crimnal court proceeding, i.e. the filing of an accusatory instrunent, nust

be initiated in order to request a crimnal court order of protection.

Four new subdivisions, (g), (h), (i), and (j) have been added to Section
530.11(2) of the CPL and require that, when famly court is not in session,
crimnal courts nust arraign a defendant who allegedly violated a tenporary
order of protection, order of protection or warrant issued by the famly
court. This section also clarifies that a person nay proceed wthout a
court referral in either crimnal or famly court, or both, and authorizes
crimnal court to issue a fam |y court order of protection when famly court
is not in session.

2. Anot her maj or provision of the Act amends Section 140.10 of the CPL
by adding a new subdivision (4) and subdivision (5) which establish a
mandatory arrest policy, under certain circunstances, in famly offense
cases. Under this section, a police officer is required to arrest a person,
and nust not attenpt to reconcile the parties or nediate where the officer
has reasonabl e cause to believe:

(a) a felony has been committed by such person against a nmenber
of the sane famly or household (with very limted exceptions set
forth in Section 155.30 (3),(4),(9) and (10) of the Penal Law); or
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(b) a duly served order of protection is in effect, or the
respondent or defendant has actual know edge of the order because
he or she was in court when the order was issued; and the
respondent or defendant committed an act or acts in violation of a
"stay away" provision of such order, or conmtted a famly offense
in violation of such order; or

(c) a famly offense m sdenmeanor has been conmitted by a famly or
househol d nenber agai nst another family or househol d nmenber, unless

the victim requests otherw se. (In this situation the police
officer may not ask the victim whether or not to nmake an
arrest.)

A famly offense, as defined in subdivision one of Section 530.11
of the CPL, includes acts which would constitute disorderly conduct;
harassnment in the first and second degree; nenacing in the second and third
degree; reckless endangernment; assault in the second or third degree; or an
attenpted assault between spouses or former spouses, or between parent and
child or between nenbers of the sanme famly or househol d. Menbers of the
sanme fam |y or household neans the foll ow ng:

persons related by consanguinity (blood) or affinity (marriage);
persons legally nmarried to one another;

persons fornmerly married to one another; and

persons who have a child in common, regardl ess of whether such
persons have been married or have lived together at any tine.

3. The new law requires the creation of a statewi de registry of al
orders of protection in order that state and | ocal |aw enforcenent personne
and nenbers of the judiciary are able to ascertain the existence of orders
of protection and tenporary orders of protection, and for purposes of
enforcing the nandatory arrest provisions when there has been a viol ation of
an order of protection. The registry will be integrated with the State
Police Infornation Network and will be accessible 24 hours a day by state
and local I|aw enforcenent personnel and nenbers of the judiciary.
St andardi zed forns, which are conpatible with the statewi de registry, nust
be devel oped for orders of protection fromboth crimnal and famly courts

4, The Act al so anends Section 842 of the FCAto provide for |onger
orders of protection (up to three years) and anends Section 827(a) of the
FCA to provide for imrediate arrest of the batterer iif aggravating

circunstances exi st. Aggravating circunstances include: physical injury or
serious physical injury; the use of a dangerous weapon; repeat ed
violations of orders of protection; prior convictions for crines against

the victim exposure of other famly or household nenbers to physica
injury which present an inmediate and ongoi ng danger to the victimor any
menber of the victims househol d.

In addition, the anendnents to Section 842 of the FCA authorize the famly
court to issue a tenporary order of child support w thout a finding of
i medi ate or energency need when it issues a tenporary order of protection.
The Act also authorizes the famly court to issue a nedical support
execution to secure nedi cal insurance coverage for the alleged victim and
children when the court issues a tenporary order of protection.
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5. The Act al so anends Section 841 of the FCA to give the court
authority to require the batterer to attend a batterers education program
whi ch may include referral to drug and al cohol counseling. The victim may
not be ordered to pay the cost of counseling. The court al so nmay order
paynent of restitution in an anbunt not to exceed $10, 000.

6. The Act provides for training of police, j udges, and district
attorneys, in the requirenents of the new | aw. The State Police and the
State Office for the Prevention of Donmestic Violence, in consultation wth
the Municipal Police Training Council, will be devel oping the training.

7. A new subdivision (15) has been added to Section 837 of the
Executive Law, requiring the establishnent of a standardized "donestic
vi ol ence i nci dent report forni. Thi s form nmust be used for

reporting, recording and investigating every report of a crine or offense
bet ween nenbers of the sane famly or household, whether or not an arrest is
nade as a result of the officer's investigation. The alleged victimnust be
given a copy of the report inmediately, once it is prepared. The report
nust be retained by the |aw enforcenent agency for not I|ess than four
years.

8. Section 812.5 of the Fam |y Court Act is amended to expand the
notice that police and district attorneys nust give alleged donestic
violence victims concerning the availability of services and their rights
under the | aw A new paragraph (h) has been added to Section 2803.1 of the
Public Health Law (PHL) to require hospitals to provide the required notice
to alleged victine of famly offenses who are being treated by the
hospi tal . The Commissioner of the Departnment of Health is required to
promul gate rules for the inplenentation of this section.

9. A new Section 214-b has been added to the Executive Law and a
new paragraph (f) has been added to Section 840.3 of the Executive Law which
require the Superintendent of the State Police and the Minicipal Police
Training Council, respectively, to develop witten policies and procedures,
in consultation with the Ofice for the Prevention of Donestic Violence,
regardi ng the investigation and intervention in incidents of famly
of f enses.

10. Section 170.55(2) CPL has been anended to permt famly offense
cases to be restored to the calendar within a one year period of a court
order to adjourn the case in contenplation of disnissal. Previ ously, the
authority to restore these cases to the cal endar expired within six nonths.

11. For famly offense conplaints filed in crimnal court, two
new subdi vi sions, (14) & (15), have been added to Section 530.12 of the CPL
which require that reasonable efforts be nmade to notify the conplainant if
the prosecuting attorney's office disnmisses the crimnal charges, reaches a

pl ea agreenent or declines prosecution of the case. In these cases, the
Peopl e nust advi se the conplainant of the right to file a petition in famly
court. Al so, notice of any dispositions of cases transferred fromfamly

court to the crimnal court nust be given to the famly court.

12. The Act anends Section 846-a of the FCA to permt the court to
order a forfeiture of bail for a violation of an order of protection. The
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court also may order paynent of the petitioner's counsel fees in connection
with a violation petition, if the court finds that the violation of its
order was willful.

I1. Inplications for Casework Staff
1. Protective Services for Adults

Protective Services for Adults casework staff should be famliar with
the provisions of this newlaw in order to advocate on behalf of PSA clients
who may be victinse of adult abuse or neglect by famly or household
nmenbers. Wen providing counseling to clients who have the capacity to make
deci sions on their own behal f, caseworkers should describe the provisions of
the law that strengthen the effectiveness of orders of protection. These
provi sions include the nandatory arrest provisions for violations of orders
of protection; the provision for |onger orders of protection; the authority
of the court to order the offender to participate in a batterers program
including alcohol and drug abuse treatnment; and the authority of the court
to order restitution of up to $10,000 and the payment of petitioners

counsel fees. Clients al so should be advised that orders of protection and
arrest warrants concerni ng donmestic violence incidents will be placed in a
statewide registry that wll be accessible to law enforcnment and court

officials 24 hours a day, and that violations of famly court orders of
protection can be heard in crimnal court if famly court is closed.

Clients al so should be advised of the possibility of proceeding in
either famly court, <crimnal court or both courts. This flexibility my
allow victins of abuse to use the possible transfer of the case fromfamly
court to crimnal court as |leverage in obtaining conmpliance with famly
court orders of protection, such as orders to stop a perpetrator from
interfering with the delivery of essential services and care.

PSA staff my need to pursue legal interventions, including applying
for orders of protection on behalf of inpaired victins who |ack the capacity
to wunderstand the risks they are facing and the consequences of their
actions. If an inpaired adult is incapable of naking choices on his or her
own behal f, then PSA is obligated to secure services to ensure the client's
safety. Districts should obtain a nental health evaluation if they have
concerns about a victinis ability to nmke decisions on his or her own
behal f. When the district is applying for an order of protection on behalf
of an incapacitated client, staff should consult wth police and/or the
district attorney's office concerning whether to apply in famly court or
crimnal court for the order of protection, and whether «crimnal charges
should be filed. PSA can provide depositions to support a crinina
conplaint filed on behalf of an incapacitated victim PSA staff also
should be aware that all violations of existing orders of protection should
be reported. Repeat ed viol ations of orders of protection nay increase the
degree of crimnal charges that nay be brought against the alleged of fender.

Districts should anticipate increased referrals fromlaw enforcenent
officials concerning inpaired or elderly victins of abuse. PSAis listed as
a referral source on the Donmestic Violence |Incident Report Form Wth the
mandatory arrest provisions, police may be renoving an all eged of fender who



Date June 23, 1995

Trans. No. 95 INF-20 Page No. 6

is the sole caregiver for a dependent inpaired adult. Consequently, PSA nay
need to arrange supportive services in the community such as honenaker or
housekeeper chore services or alternative living arrangnents on an energency
room and board or |ong-term basis.

The Departnent will be working with the Ofice for the Prevention of
Donestic Violence to incorporate information on PSA in the required training
on this new law for state police and other law enforcenment officials. We
will be sharing with themthe recently released " Mddel Protocol Concerning
the Working Rel ati onship between Police and PSA" contained in 95 I NF-10 and
encouragi ng themto discuss this docunent in the training.

2. Family and Children's Services
In recent studies conducted by the Departnment on the foster care

and preventive services casel oads, donestic violence was identified as one
of the npbst common probl ens experienced by famlies receiving foster care

and preventive services. In addition, studies of domestic violence show
that, in a vast mgjority of households where adult donmestic violence is
occurring, the child(ren) in the household al so are abused. Ther ef or e,

Child Protective Services staff, and Foster Care and Preventive Services
staff,in both the districts and voluntary agencies should be fanmliar wth
the provisions of this new law in order to assist fanmlies who are
experiencing adult domestic violence to devel op effective safety strategies
and appropriate intervention plans. In addition to working nore effectively
with clients, know edge of the provisions of this new law wll enable
caseworkers to collaborate effectively with domestic viol ence progranms, when
clients are receiving these specialized services.

When a caseworker determnes the existence of adult donestic

violence in a famly, in addition to advising the client of the
availability of specialized energency shelter and services for victins of
donestic violence pursuant to Article 6-A of the Social Services Law, the

caseworker should informthe client of the new nmandated arrest provisions,
the option to proceed with a conplaint in either fanmily or crimnal court,
or both courts, and the authority of the famly court, when issuing a
temporary order of protection, to issue a tenporary order of child support
including a nedical support execution to ensure nedical insurance coverage
for the victimand the children. Clients al so shoul d be advised that the
new | aw provides for longer orders of protection, and imediate arrest of
the batterer under aggravating circunstances which include exposure of the
children in the household to physical injury which presents an i nmedi ate and
ongoi ng danger to them Finally, the lawrequires a statew de registry of
orders of protection and arrest warrants concerning donestic violence
incidents that will be accessible to | aw enforcement and court officials 24
hours a day.

Havi ng know edge of these aggressive | aw enforcenent and crimna
justice interventions, as wel | as the know edge that i mediate child
support and nedi cal insurance coverage can be granted to the victimand the
children, may result in the victimis willingness to involve | aw enforcenent
of ficials and have the batterer renoved fromthe homne. Such actions on the
part of the victimmay, in sone situations, alleviate the need for Child
Protective Services to place the child(ren) in foster care where the
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donestic violence incident has placed the child(ren) in immediate risk of
har m In other situations, a child' s discharge fromfoster care may
actual |y be hastened when a client who is experiencing donestic violence is
willing to involve the police and courts and the batterer is renpved from
t he hone. These are just a few exanmples of how information about The
Fam |y Protection and Donestic Violence Intervention Act of 1994 can effect
a famly's service plan. It is particularly inportant for caseworkers to
nake this information available to clients who do not receive specialized
donestic viol ence services, and, therefore, nmay not have access to services
such as counseling which addresses issues relevant to donestic violence
i ncluding safety options and court advocacy.

Finally, when preparing a case involving donmestic violence for a
fam ly court proceeding, the caseworker should determ ne whether it would be
hel pful in alleviating the violence to recomend that the court require the

batterer to attend a batterers education program

[1l. Training Information

Donestic violence is an issue of power and control. Consequent |y,
a victimof donestic violence nay be fearful of disclosing infornmation about
t he probl em The Departnent offers training courses to assist

staff in understanding the general dynamics of domestic violence and to
provide information on intervention strategies. The Departnent currently
offers a one day training course entitled "Donestic Violence Training for
Local District Supervisors" and a two day course "Donestic Violence Training
for Child Wlfare Staff". Specific information concerning these courses nay
be obtained by contacting Barbara Leonard, Ofice of Human Resource
Devel opnent at (518) 474-0535.

Donald K. Smith
Di vi sion of Services & Comunity
Devel opnent

Gregory G uliano, Director
Bureau of Comunity Services
Ofice of Housing & Adult Services



