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l. PURPOSE

This Directive advi ses social services districts of:

A

an increase in the famly nmenber allowance used in determning
the eligibility of institutionalized spouses, effective July 1,
1991, and

a change in the entitlement of the comunity spouse to the
conmuni ty spouse nonthly incone all owance (CSM A).

BACKGROUND

A

FAM LY MEMBER ALLOWANCE

Social Services Law (SSL) Section 366-c provides that if an
institutionalized spouse or community spouse has dependent
famly nenbers, who are living with the community spouse and
whose ot herwi se available incone is below a calculated famly
al | owance anount, incone nust be set aside to neet the needs of
the famly nmenbers before applying any i ncone to t he
institutionalized spouse's cost of care.

The famly allowance anount established for each famly nenber
is an amount equal to one-third of the amount by which one-
twel fth of the applicable percentage of the poverty line for a
famly of two exceeds the anpbunt of the famly nenber's
otherwise available nonthly incone. The poverty line for two
i ncreased from $8,420 to $8,880 effective July 1, 1991. In
addition, pursuant to the provisions of SSL Section 366-c, the
appl i cabl e percentage of the poverty l|ine increased from 122
percent to 133 percent (9% effective July 1, 1991. Thi s
increased figure is wused to calculate the famly menber
al l owance(s) for all spousal inpoverishment cases involving a
dependent fam |y nenber.

When applicable, the new fam |y nenber allowance fornula also is
used to determne the anpbunt of income requested as a
contribution froma comunity spouse or a spouse living apart
froman SSl-rel ated applicant/recipient (AR

CHANGE | N THE ENTI TLEMENT OF THE COVMUNI TY SPOUSE TO THE
COVWUNI TY SPOUSE MONTHLY | NCOVE ALLOWANCE

Prior to the inplementation of the spousal inpoverishnent
provisions of the Medicare Catastrophic Coverage Act of 1988
(MCCA) in Cctober, 1989, the mmintenance needs of fanily nenbers
of an institutionalized spouse were deternm ned by using the
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nedi cal | y needy standards. In order to be determned to be
nedi cal | y needy, both the inconme and resources of fanily nenbers
(i ncludi ng spouses) had to be bel ow the nedically needy |evels.
I f househol d i ncone was bel ow the appropriate Medi cal Assistance
(MA) income level or the Public Assistance (PA) Standard of
Need, whi chever was hi gher, but househol d resources exceeded the
appropriate MA resource standard, the household was not
considered to be nedically needy. Therefore, the household was
not eligible to receive an allowance in an anount sufficient to
bring the household income up to the appropriate MA incone |eve
or PA Standard of Need. I f househol d i ncone and resources were
bel ow the appropriate MA | evel s/PA Standard of Need, then the
household was nedically needy and entitled to receive an
al l owance in an amount sufficient to bring the household i ncone
up to the appropriate MA incone |level and/or PA Standard of
Need.

In accordance with 89 ADM 47, "Treatnent of |ncone and Resources

for Institutionalized Spouses/ | ndi vi dual s and Legal |y
Responsi ble Relatives", if a community spouse refused to nake
his or her resources available to the institutionalized spouse,
the community spouse was not entitled to the CSMA. It has been

clarified that Section 1924 of the Social Security Act (Act)
does not require that the resources of a comunity spouse be at
or bel ow the maxi mum conmunity spouse resource allowance
(CSRA)in order to be entitled to the CSM A

Therefore, districts nust determine entitlement to the CSMA
wi t hout regard to the anmpbunt of resources owned by the community
spouse, other than to deternine the anount of incone generated
fromthe resources.

M. PROGRAM | MPLI CATI ONS

A

FAM LY MEMBER ALLOWANCE

Under the provisions of SSL Section 366-c, a famly nmenber
allowance is established for a minor child, dependent child,
dependent parent, or dependent sibling of the institutionalized
spouse or comunity spouse, who is residing with the comunity
spouse and who has over 50% of his or her mai ntenance needs net
by the comunity spouse and/or the institutionalized spouse.

The allowance for each famly nmenber is an anpbunt equal to one-
third of the anbunt by which one-twelfth of the applicable
percentage of the poverty line for a famly of two exceeds the
amount of the famly nenber's otherwise available nonthly
i ncone.

The poverty line for a famly of two is $8,880 effective July 1,
1991. One-twel fth of 133% (applicable percentage) of $8, 880
equal s $984.20, which rounded up to the nearest dollar equals
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$985. Therefore, the maximumfanily menber allowance for a
famly menber with no other available incone is calculated as
fol | ows:

$985-0
3 = $329 (rounded up to nearest dollar)

A higher famly nenber allowance also will affect the anmount of
i ncome which nmay be requested as a contribution froma conmunity
spouse or froma spouse living apart froman SSl-related AR

COVUNI TY SPOUSE MONTHLY | NCOVE ALLOWANCE

As stated in 89 ADM 47, where a community spouse refuses to
provi de infornmation concerning his or her resources, the MA case
is denied due to lack of sufficient information to nmake an
eligibility determnation. |If the undue hardshi p provisions are
net, MA rmust be authorized for the institutionalized spouse

Since the amount of income generated by resources is not known,
the CSM A cannot be determ ned. Therefore, the community spouse
woul d not receive an incone allowance.

89 ADM47 (Section V.A 2.b.) also advises social services
districts that when a comunity spouse refuses to make his or
her resources which exceed the maxi num CSRA available to the
institutionalized spouse, the community spouse is not entitled
to a CSM A

However, the Division of Legal Affairs has clarified that
Section 1924 of the Act does not require that the resources of a
conmunity spouse be at or below the maxmimum CSRA in order to
be entitled to the CSM A

Ther ef or g, a community spouse who refuses to nake his or her
resources which exceed the nmaxinum CSRA available to the
institutionalized spouse, is still entitled to a CSM A

V. REQUI RED ACTI ON

A

FAM LY MEMBER ALLOWANCE

A @S nessage dated June 10, 1991 (91 MAO18), advi sed socia
services districts to use $984 instead of $856 in the famly
menber allowance fornula effective July 1, 1991. The Depart nment
has recently been advised by the Health Care Financing
Admi ni stration that we cannot round down when calculating the
fam |y nmenber allowance. Therefore, districts nust use $985 in
the fam |y nenber all owance formula, effective July 1, 1991. To
calculate the famly nenber all owance:

1. Subtract the otherw se avail able incone of the fanily nenber
from $985
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2. Divide the result by three, and round up to the nearest
dol I ar.

Al'l spousal inpoverishnment cases involving a fanily nenber which
are active on or after July 1, 1991, nust be reconputed
using the new fam |y nenber allowance fornmula. Any increases in
the fam |y nenber all owance, or changes in the Net Available
Monthly Incone (NAM) of the institutionalized spouse as a
result of any increase in the fam |y menber allowance, are to be
made effective July 1, 1991. A higher fam |y nenber all owance
also will affect the anpunt of incone which may be requested as
a contribution froma community spouse or froma spouse living
apart froman SSl-related AR

NOTE: The new fami |y nenber allowance nust be used when conpl eting
an assessnent of a couple's resources and incone.

Dependent nenbers of an wunnarried institutionalized person's

fam |y nmust be allowed incone up to the MA inconme level, or the
PA Standard of Need, whichever is higher. Al so, in accordance
with 18 NYCRR 360-4.9(a)(3), i n determ ning the nai nt enance

needs of the dependent nenbers of a single institutionalized
person's fornmer famly household, the resources of the famly
nmenbers are not consi dered. The incone generated by such
resources are, however, wused to determnine the maintenance needs
of dependent nenbers.

COVMUNI TY SPOUSE MONTHLY | NCOVE ALLOWANCE

A community spouse who refuses to mmke his or her resources
whi ch exceed the maxi num CSRA avail able to the cost of care of
the institutionalized spouse nust be allowed the appropriate
CSM A effective July 1, 1991. In addition, wundercare cases
active as of July 1, 1991 where the community spouse refused to
make excess resources available and did not receive the CSM A,

nmust be re-evaluated at the next contact, but no later than
recertification, to deternine if the comunity spouse was
entitled to receive the CSM A Any case where the conmunity

spouse was entitled to receive the CSMA nmust be rebudgeted
retroactively to July 1, 1991

NOTI CE REQUI REMENTS

1. \When a social services district changes the anobunt of one of
the itens used in the calculation of MAeligibility (even if
the result is no change in liability), the district nmust
send to the A/R or authorized representative and the
conmuni ty spouse:

a. an updated "lInstitutionalized Spouse Budget Worksheet"
detailing current incone information;

b. a copy of the revised MBL budget;
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c. the DSS-4021 "Notice of I nt ent to Change t he
Contri bution Towar d Chronic Care Costs,"” (revised
as specified in 90 ADM 35); and,

d. if appropriate, the "Notice to Spouse (Undercare)."

2. Social services districts are rem nded that they al so nust
send the provider a copy of any client notice reflecting an
adjustrment in the NAM, in order to allow providers to bill
MM S appropriately.

3. Districts nust use Attachnent |, which has been updated to
reflect the July 1, 1991 maxinumfanily nenber all owance
amount, to replace Attachnent | "Spousal |npoverishnent
Income and Resource Anpunts" (revised 1/91) contained in 91
ADMt 13. Attachment | nust be provided with the "Information
Not i ce to Coupl es with an Institutionalized Spouse"
contained in 90 ADM 29.

SYSTENMS | MPLI CATI ONS

A

MBL

The cal culation of the fam |y nenber allowance(s) nust be done
using the "lInstitutionalized Spouse Budget Wrksheet." The
total amount of the fanmily nenber all owance should be entered on
MBL as Additional Allowance Code 23.

VBL REPORT

Addi ti onal All owance Code 23 becanme available on January 22,
1991. Reports have been produced identifying those MBL budgets
containing either Additional Allowance Code 19 or Code 23.
Additional Allowance Code 19 was utilized prior to January 22,
1991 to enter both court-ordered support and fanily nenber

al | owance anounts. Social services districts wll have to
ascertain whether a Code 19 anount is a court-ordered support or
fam|ly nmenber allowance anount. If the Code 19 is a famly

menber all owance anount, the Code 19 should be replaced with a
Code 23.

To request a report identifying MBL budgets containing
Additional Allowance Codes 19 and 23, cont act your MA
Eligibility County Representative
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Vi . EFFECTI VE DATE

The new famly nenber allowance fornula and the change in

entitlenent of the comunity spouse to the CSMA are effective
Septenber 1, 1991, retroactive to July 1, 1991.

Jo- Ann A. Costantino
Deputy Conmi ssi oner
Di vi sion of Medical Assistance



(Rev. 8/91) ATTACHVENT

SPQUSAL | MPOVERI SHVENT | NCOVE AND RESOURCE AMOUNTS

Maxi num Comuni ty Spouse Resource Al l owance

$60, 000 - Ef fective Cctober 1, 1989
$62, 580 - Ef fective January 1, 1990
$66, 480 - Ef fective January 1, 1991

Note: A higher ampbunt nay be established by court order or fair hearing.

Maxi num Comuni ty Spouse Monthly | ncone All owance is an anpbunt of up to:

$1, 500 - Ef fective Cctober 1, 1989
$1, 565 - Ef fective January 1, 1990
$1, 662 - Ef fective January 1, 1991

if the comunity spouse has no inconme of his/her own. *

Note: A higher ampbunt nay be established by court order or fair hearing.

Fam |y Menber Allowance - for each fam |y menber is an amount up to:

$271 - Ef fective Cctober 1, 1989
$285 - Effective July 1, 1990
$329 - Effective July 1, 1991

if the famly nmenber has no incone of his/her own.*

* If the institutionalized spouse is receiving Medical Assistance, any
change in incone of the institutionalized spouse, the comunity spouse
and/or the fanmly nenber nmay affect the conmunity spouse incone
al l owance and/or the fanily nenber all owance. Therefore, the social
services district should pronmptly be notified of any inconme changes.



