DSS- 4037EL (Rev. 9/89)
Transmittal No: 90 LCM 160

Date: COctober 9, 1990

Division: Famly & Children
Servi ces

TO Local District Comm ssioners

SUBJECT: Laws of 1990: Child Abuse and Ml treat nent

ATTACHVENTS: There are no attachnents to this LCM

The purpose of this nenorandumis to informyou of the provisions of
recently enacted legislation pertaining to child protective services.
The Child Protective Services Program Manual wi |l be updated to provide
i nformati on regardi ng many of these provisions, including any which
require necessary action to be taken by | ocal CPS staff.

Following is a summary description of changes to various sections of
Article 10 of the Family Court Act (FCA) and the Social Services Law
(SSL) nmde by the Chapter Laws of 1990. The Chapter Laws have been
grouped under the foll ow ng headings:

0 Law Guardi ans (new responsibilities)

0 Docurent ati on/ Procedures (new local district and Fanmly Court
responsi bilities)

o] Due Process

o] O her Anendnents
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Law Guar di ans
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Chapter 319 added a new Section 1016 to the FCA to set forth
procedures for the appointnment and rei nbursement of |aw guardians

in child protective proceedings. The Fam |y Court nust appoint a
| aw guardi an to represent an allegedly abused or maltreated child
upon the earliest occurrence of: notice to the court of the

energency renoval of the child fromhis or her home, application to
the court for an order for renoval of the child fromhis or her
hone; or the filing of an abuse or neglect petition. Additionally,
Section 1016 of the FCA provides that the assignnent of a | aw
guardian will continue through the period of any order arising from
the disposition of the Article 10 proceedi ng.

Section 1016 also entitles a |aw guardian to conpensati on under
applicable provisions of law for services rendered up to and
including disposition of a petition and, by separate application,
for services rendered after disposition of the petition. Chapt er
319 becones effective January 1, 1991

Chapter 317 anended Sections 422 and 424 of the SSL and Sections
1039-a and 1052-a of the FCA to require that the local <child
protective agency notify a child' s |aw guardi an when a report of
child abuse or nmaltreatnent is indicated against the respondent in
a previous child protective proceeding while certain dispositional
orders renain in effect. Di spositional orders include suspended
j udgrent , pl acenment , protection and supervision. Chapter 317
becane effective Septenber 1, 1990.

Chapter 316 added a new Section 1075 to the FCA to give |aw
guardians additional responsibilities during Article 10 child
protective proceedings. A |l aw guardi an, upon receipt of a report
froma child protective agency concerning the status of a child who
is a subject of a court order in a child protective proceeding,
nust reviewthe information contained in such report. If the |law
guardi an determ nes that there is reasonabl e cause to suspect that
the child is at risk of further abuse and neglect or that a

substantive violation of a court order has in fact occurred, t he
law guardian nust apply to the court for appropriate relief as
provided for in Section 1061 of the FCA Chapter 316 becane

ef fective Septenber 1, 1990.
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Docunent at i on/ Pr ocedur es

Chapter 318 added a new Section 1058 to the FCAto require the
child protective agency to notify both the Family Court and the
child's law guardian concerning the famly's status and | ocation
when a child protective order of disposition or a period of
adj ournment in contenplation of disnmissal (ACD) is due to expire
and no application for an extension of such or adjournnent has been
made. This notice nmust precede the order's expiration by 60 days,
and include information regarding any actions taken or contenpl ated
by the child protective agency. Additionally, where a child has
been renoved fromhis or her famly and placed pursuant to Section
1055, of the FCA the report nust include an assessnent of whether
returning the child to the famly would subject the child to
immnent risk. Chapter 318 becane effective Septenber 1, 1990.

Chapter 187 anended Section 1051 of the FCAto require the Famly
Court to state on the record the grounds for the dismssal of a
petition of abuse or neglect. Chapter 187 becane effective on
Sept enber 1, 1990.

Chapter 167 amended Section 1039 of the FCA to allow the petitioner
or the child s attorney or law guardian to apply to the court for
an order directing the child protective service to conply with its
responsibilities to provide the respondent and fam |y adequate
supervi sion or services as specified in an ACD order. Chapter 167
becane effective on May 21, 1990.

Chapt er 323 anmended Sections 1039, 1053, 1054, 1055, and 1057 of
the FCAto require the local child protective service agency
supervising a fam |y under an ACD order to report to the court and
ot her involved parties about inplenentation of the order no |ater
than 90 days after its issuance unless the court determ nes that
the facts and circunstances of the case do not require such reports
to be made.

Al so, when the court enters an order suspending judgnent, or
returning the child home wunder agency supervision, pl acing or
extending placenment of children who are abuse or neglected, or
supervi sing the respondent by a child protective agency, the court
is authorized to direct the CPS agency to nmake progress reports to
the court, the parties, and the |law guardian on the inplenentation
of such order. Where the order is issued upon the consent of the
parents and the child' s |law guardian, the CPS is required to report
to the aforenentioned entities no later than 90 days after the
i ssuance of the order unless the court determ nes that the facts
and circunstances of the case do not require such reports to be
made. Chapter 323 becane effective Septenber 1, 1990.
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Chapter 283 anended Section 1055 of the FCA to prescribe the
diligent efforts an authorized agency nmust take to encourage and
strengthen a «child's relationship with his or her parents, when
such child has been placed in foster care. Such agency is required
to encourage and facilitate visitation by the parent, other person
| egal |y responsible for the child or, if an order of visitation has

been obtai ned, a non-custodial parent or grandparent. Such
diligent efforts may also include encouraging and facilitating
visitation by the child's siblings. Chapter 283 becane effective

Sept enber 1, 1990.

Chapt er 622 anmended Section 1056 of the FCA to include an exception
to the Fanmily Court's general authority to issue orders of

protection in Article 10 proceedi ngs. The court nmay enter the
following described order independent of any dispositional order
i ssued under Article 10. Such order of protection applies against

a person who was a nenber of the child s household or a person
| egal |y responsible for the child if such person is no longer a
nmenber of the child' s household at the tinme of the disposition and
is not related by blood or marriage to the child or nmenber of the
child' s househol d. Such order would apply to paranmours, live-in
babysitters and boarders. This amendnent addresses situations
where no dispositional order other than an order of protection is
appropri ate. This often occurs where the abuse or neglect is
committed by a paranbur and the parent is not responsible for
abusi ng or neglecting the child. The order of protection could be
for any period up to the child s 18th birthday and can set
conditions as the court nay deem appropriate to protect the health
and safety of the child and child's caretaker. Chapter 622 becane
effective July 18, 1990.

Chapt er 320 anmended Section 421 of the SSL to require the State
Depart nent of Social Services to pronulgate regulations to
establish mininum standards and practices for the delivery of child
protective services as ordered by the famly court in relation to
the local districts' nonitoring and supervision of the respondents
and their famlies. Chapter 320 becane effective Septenber 1,
1990.

Chapt er 206 anmended Sections 1054 and 1057 of the FCA to require
that orders of supervision issued in child protective proceedings
include the terns and conditions of supervision which a respondent
nust neet, together with the duties and responsibilities of the
supervi sory agency. Chapter 206 becane effective Septenber 1
1990.
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Chapter 141 anmended Section 1048 of the FCA to authorize the Famly
Court, after the fact-finding stage of a child abuse or negl ect
proceeding, to order a reasonable period of adjournnent of the
pr oceedi ngs to permt t he carrying out of court ordered
investigations to assist the court in making an appropriate
di spositional order. The court may adjourn the proceeding on its
own notion or on the notion of the respondent, petitioner, or |aw
guardi an. Chapter 141 becane effective Septenber 1, 1990.

Chapter 194 anended Section 1039 of the FCA in relation to
vi ol ati ons of ACD orders. The Family Court is required to proceed
to a fact finding hearing no later than 60 days after an
application is granted to restore the nmatter to the court

cal endar. The court nust dismiss the petition or proceed to a
fact-finding hearing within the 60 days unless the period is
extended for good cause shown. Chapter 194 becane effective on

Sept enber 1, 1990.

Due Process

(0]

Chapt er 205 anmended Section 1021 of the FCA to require: a) t hat
consent for the tenporary renoval of an abused or neglected child
fromhis or her parent or other person legally responsible for the
child's care be in witing; b) a copy of the witten consent be
appended to the abuse or neglect petition which is filed; and c¢)
that the witten consent be nmde a part of the pernmanent court
order of the proceeding. Chapter 205 becane effective on Septenber
1, 1990.

Chapter 170 anended Sections 1023 and 1024 of the FCA to require
aut hori zed persons, renoving a child wthout a court order or

parental consent, to provide the child' s parent or other person
legally responsible witten notice to inform such person of the
right to be represented by counsel in proceedings brought in
accordance with Article 10 of the FCA Such noti ce, must al so

inform the parent or person |egally responsible of the procedures
for obtaining counsel if he or she is indigent. Chapter 170 becane
ef fective Septenber 1, 1990.

Chapter 140 anended Section 1028 of the FCA to elimnate an
exi sting provision which stated that a parent or other person
legally responsible for a child's care was not entitled to a
hearing seeking return of a child tenporarily renmoved from the
parent or person legally responsible, if there had previously been
a hearing on renoval at which the parent or person legally
responsi bl e had an adequate opportunity to be present. Such person
is nowentitled to a hearing to seek return of the child unless a
hearing on renoval was previously held and the parent was actually
present at such hearing and had the opportunity to be represented
by counsel. Chapter 140 becane effective on Septenber 1, 1990.
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Chapt er 336 added new sections 1033-a, 1033-b, and 1022-b to the
FCA to establish a fornal initial appearance procedure to nmake
Fam |y Court proceedings nore uniform across the state. It
requires the court, at the first proceeding after the filing of an
abuse or neglect petition in which the respondent appears before

the court, to appoint a law guardian for the child, advise the
respondent of his or her right to request an adjounment to obtain
counsel appoi nt counsel for an indigent respondent, advise the

respondent of the allegations in the abuse or neglect petition and,
for cases in which the child has already been renoved from
respondent, advise such person of his or her right to a hearing
seeking return of the child. Chapter 336 becanme effective
Sept enber 1, 1990.

Chapter 171 anmended Sections 1022, 1027, and 1031 of the FCA to
require the Famly Court to docunent certain court findings when
i ssuing an order directing the tenporary renoval of a child from
the honme in an Article 10 proceeding. An order, pursuant to FCA
1022 directing the tenporary renoval of a «child, or a finding
pursuant to FCA 1027 that renoval of a child fromhis or her hone
is necessary to avoid imrinent risk to the child, nust contain the
court's specific findings. Such findings rmust include facts which
support the necessity of such renoval, whether the respondent was
present at the hearing, and if not, what notice of the hearing was
given to the respondent, and whether the renoval or request for
renoval was nmde pursuant to Section 1021, 1022 or 1024 of the
FCA. Additionally, Chapter 171 requires a child protective agency,
which has renoved a child fromhis or her hone prior to the filing
of an abuse or neglect petition, to state in the petition the date
and time of the renoval, the circunmstances necessitating the
renoval, the statutory authority for such renoval and, if the
renoval occurred wthout a court order, the reason why there was
not sufficient time to obtain a court order. Chapter 171 becane
ef fective Septenber 1, 1990.

Chapter 268 anended Sections 1036 of the FCA to permit the Famly
Court to authorize an out-of-state service of a summons in child
protective proceedings where the child resides within New York
State but the respondent |ives out-of-state. Service of sunmons
upon a non-resident or non-donmicillary respondent nust be nmade
within 10 days after issuance, but this period may be extended for
good cause shown wupon application to the court. Chapter 268
aut horizes the court to proceed to a fact-finding hearing when a
properly served respondent fails to appear. Chapter 268 becane
effective on Septenber 1, 1990.
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Qt her Anendmrent s
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Chapt er 156 amended Section 422 of the SSL to clarify the elenents
which nust be certified by police officers, district attorneys,
assistant district attorneys and district attorneys' investigators
in order to obtain access to SCR and CPS information. The
af orenenti oned persons nust certify that the CPS or SCR infornation
is necessary in order to conduct a crimnal investigation or
prosecuti on of a person, that there is reasonable cause to suspect
that such person nay be the subject of a report and that, due to
the nature of the crine being investigated or prosecuted, there is
reasonabl e cause to suspect that the investigation or prosecution
is related to the allegations in the report. Chapter 156 becane
effective on May 17, 1990.

Chapt er 55 extends the provisions of the Child Abuse Prevention Act
of 1985 and a subsequent anendnent of the Act for an additional 15
nont hs, through June 30, 1991. This continues the existing
practice of State staff conducting CPS investigations in group
residential prograns. Chapter 55 becane effective March 31, 1990.

Joseph Seni dei

Deputy Conmi ssi oner

Division of Famly &
Chil dren Services



