Transmttal No: 90 LCM 64
Date: My 10, 1990

Di vi sion: Medical Assistance

TO Local District Comm ssioners

SUBJECT: Confidentiality of Recipient Identifiable Medical Assistance,
Al DS and H V-rel ated Data

ATTACHVENTS: Attachment |-Section 2782 and Section 2786 of the Public
Heal th Law (Not Avail able Online)

Attachnment 11-18 NYCRR 360-8.1 Confidentiality of H'V and
AIDS related informati on (Not Avail able Online)

We have becone aware that sonme social services districts may be disclosing
recipient identifiable Medical Assistance (MM information to outside
organi zations with the intention of supporting research.

While such disclosure is not precluded in all instances, stringent
confidentiality standards do apply to information maintained by a socia
services district which identifies MA applicants or recipients.

Section 369(3) of the Social Services Law provides:

Any inconsistent provision of this chapter or other |aw
not wi t hst andi ng, all information received by public
wel fare and public health officials and service
of ficers concerning applicants for and recipients of
nedi cal assistance nmy be disclosed or used only for
pur poses directly connected with the adm nistration of

nedi cal assi stance for needy persons. (enphasis added)
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This provision of State law is responsive to an MA State Plan requirenent
(Social Security Act, Section 1902(a)(7), 42 USC 1396a(a)(7)). Feder a
regul ations at 42 CFR 431.300 et seq. anplify the requirenent.

The operative disclosure standard, then, 1is one of direct connection wth
the administration of the MA program In assessing a requested disclosure
of recipient identifiable information for a research purpose, there should
be a clear need for recipient identifiable information as well as an
articul abl e, substantive benefit to adninistration of the MA program

Additionally, the research should be structured to produce findings and
under | yi ng enpiri cal output which are wusable in satisfying the MA
adm nistration policy interest. A research purpose whose benefit is vague
or indirect should be rejected as not satisfying the standard of direct
connecti on. The social services official should also keep in nmind that the
district assunes a responsibility for inposing appropriate use and
disclosure limtations wupon the research entity or investigator when
disclosing recipient identifiable information. This is an on-going function
whi ch requires consistent administrative followthrough to ensure that the
recipient identifiable information is used only for the approved MA rel ated
research purpose, disclosed only to persons with a need for such information
in pursuing the research purpose, and returned to the district or destroyed
upon conpl etion of the research. |In sum the instances in which disclosure
of recipient identifiable information to an outside organization for a
research purpose is supportable under MA confidentiality standards should
prove to be infrequent.

In addition to nmaintenance of MA confidentiality, another concern relating
to disclosure of recipient identifiable information is protection of

confidential H V-related information. Article 27-F of the Public Health
Law, Sections 2780-2787, establishes a conprehensive schene for regul ation
of use and disclosure of information concerning whether a person has been

tested for human inmunodeficiency virus (HV) infection, or has HIV-
i nfection, H V-related illness or acquired imrmune deficiency syndrone
(Al DS). It is possible that some files maintained by the social services

district contain confidential H V-related infornmation.

Perm ssible disclosures of confidential H V-related information are set
forth in Section 2782 of the Public Health Law and i ncl ude, anong ot hers,
disclosure to "a health care provider or health facility when know edge of
the H V-related information is necessary to provide appropriate care or
treatnent to the protected individual" and disclosure to "an authorized
enpl oyee or agent of [a provider of services or a governnent agency
administering a program of health or social services] when reasonably
necessary for such supervision, nonitoring, admnistration, or provision of
such service." It is highly unlikely that disclosure of confidentia
H V-related information for a research purpose could be justified under
Section 2782 wunless the protected individual expressly consents to such
di sclosure in accordance with Sections 2782(1)(b) and 2786(1) by use of an
informed consent form approved by the State Commi ssioner of Health. (See
attached | aw and regul ations for additional detail.) Accordi ngly, if a
research request for recipient identifiable information were found by the
soci al services official to have a direct connection with MA admnistration
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and to satisfy the other conditions previously discussed, the socia
services district would, in addition, have to delete any confidential H V-
related information prior to disclosing the recipient informtion.

In conclusion, | would like to enlist your involvenent to assure continuing
protection at the district level of the privacy interests granted to
recipients and HV protected individuals under |aw. If you or your staff
have additional questions concerning this subject matter, | would be happy
to respond to them

Jo- Ann A. Costantino
Deputy Conmi ssi oner
Di vi sion of Medical Assistance



