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The purpose of this directive is to advise you that
Chapter 823 of the Laws of 1987 has amended Section 358-a
of the Social Services Law, to allow a family court Fjudge
to order service by publication with limits if he or she
determines such service is necessary.

I3, Background

Section 358-a of the Social Services TLaw requires
a petition be filed with family court once it is determined
that a child is likely to remain in care for a period in
excess of 30 consecutive days. The purpose of the petition
is to approve the instrument executed pursuant to the
provisions of Section 384-a of the Social Services Law
(voluntary placement), 502 of the Executive Law (Division
for Youth)and 384 of the Social Services Law (surrender).

Prior to the new amendment of the Social Services
Law, a judge could direct only that the notice of the
proceeding and a copy of the petition be served on the
parents or guardian of the child, or other designated
persons.

In 1986, Chapter 811 was enacted allowing publication

of a summons with notice of petitions terminating parental = =

rights under Section 617 of the Family Court Act.

III. Program Implications

Chapter 823 of the Laws of 1987 provides an additional
methocd of notification by adding a new section (b) ito
358-(a)(4) of the Social Services ILaw. This new section
allows a family court judge to determine and direct service

by publication if necessary, but limits ‘publication of

the entire petition. This means that in a 358-a judicial
proceeding, if service -of the petition and notice of the
proceeding cannot be personally served on the parents or
a guardian of the child, a social services official can
now be directed by the court to provide service by
publication. Such service must comply with the provisions
of the new legislation which prohibits publication of the
entire petition and specifies what must be stated in the
notice to be published.. - ' e : .

Usually, before a judge will consider service 'by 
publication, the agency must demonstrate that reasonable

-efforts have been made to locate and personally serve the
- person(s) with the petition and the notice of the
- proceedings. = . ' ' - - L
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IV. Required Action

When a family court judge orders service by publication
in a 358-a proceeding, the local social services official
or authorized agency must provide such service in accordance
with the following stipulations:

1. Pursuant to Section 316 of the Civil Practice Law
on service by publication, the summons and notice
must be published together to designated persons within
thirty “days after the order is given. The sexvice
is complete on the twenty-eighth day after the day
of publication.

2. Publication must occur in those newspapers designated
in the court order as likely to give notice to the
parent(s). Howevexr, a single publication in one

newspaper designated in the court order is sufficient.

3. The whole petition must not be published. Such petition
in its entirety, however, must be delivered to the
person summoned at the first court appearance if such
person appears. ’ '

4. The notice to be published with the summons must state:
. Date, time, place and purpose of the proceedings.

b. Petitions under 384 of the Social Services Law
(commitment by surrender) must also state:
"failure to appear may result, without £further
notice, in transfer of custody and guardianship
of the child to a social services official in
the proceeding.”

c. Petitions under 384-a of the Socilal Services
Law (transfer of care and custody) must also
state: "failure to appear may result, without
further notice, in the transfer of care and custody
of the child to a social services official in
this proceeding."

Please note there is some difference in the required
wording for 384 and 384-a petitions.

V. Systems Implications

None
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VI. Additional Information
1. The provisions of this new legislation also pertain

to proceedings initiated to place a child with the Division
for Youth under Section 502 of the Executive Law. Such
petitions must also state: "failure to appear may result,
without further notice, in placement of the child with
the Division for Youth in this proceeding.™

2, During the period of notice by publication, if

the person's whereabouts become known the petition should
be delivered to the person at the earliest opportunity.

3. Chapter 823 of the Laws of 1987 is attached for
your information.

V1I. Effective Date

This directive is effective May 2, 1988, retroactive
to August 7, 1987 the effective date of Chapter 823 of
the Laws of 1987.

N ,.q ,
VeTneen AN D DAL
Joseph Semidei
Deputy Commissioner
Division of Family

.. and Children Services

DSS-3808 (287)
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STATE OF NEW YORK

S. 2891--B ' A. 3978--3
Cal. No. 983

1987-1988 Regular Sessions

SENATE—ASSEMBLY -

Tebruary 26, 1987

IN SENATE -- Introduced by Sen. COOK -- read twice and ordersd printad,
and when printed to be committed to the Comnittes on Social Services
-- reported favorably from said committee and coomitted to the Commit-
tee on Child Care =-- reported favorsbly from said committes, ordered
to first report, amended on first report, ordered to sscond report,
and to be reprinted as amended, retaining its place in the ordar of
second report =-- ordered to  a third reading, passed by Senate aad
deliverad to the'Assembly, recalled, vote raconsidered, restored 9 -
third reeding, amended and ordered reprinted, retaining its place in
the order of third reading -

N ASSEMBLY -- Introduced by M. of ‘A. SALAND -= read once and refsrred

to the Committee on Social Services -- committes discharged, pill
amended, ordered reprinted as amended and recommitted to said commit-
tee -- reported and referred to the Committee on Rulas -- Rules Coa-

 mittee ‘discharged, bill amended, ordered reprinted as amanded and
recommitted to the Commiztee on, Rules

AN ACT to amend the social services law, in relstion to dependent chil-
dren in foster care

The People of the State of New York, represented in Senate and Asssm-
bly, do enact &s follows:

Section 1. Subdivision four of section three hundred fifty-eight-a of
the social services law, as amended by chapter seventy-eight of the laws
of nineteen hundred seventy-eight, is amended to read as follows:

(4) Notice. (a) Upon The filing of a petition” pursuant to this sec~
tion, the family court’ judge shall direct that service of a motics of
the proceeding and & copy of the petition shall be made upon such per=
sons and in such manner &as the judge may direct. 1f the instrument exe~

TXPLANATION--Matter in jtalics (underscored) is new; matter in brackets
[ ] is old law to be omitted.
LBDO?ISG-O&-?
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1 cuted by the parent, parents or guardian of a child consents to the
2 jurisdiction of the family court over such proceeding, and waives ser-
3 wvice of the petition and notice of proceeding, then the family court
4 judge may, in his discretion, dispensc with service upen the consenting
5 parcent, parents or guardian, provided, however, that 3 waiver of service
6 of process and notice of thue proceeding by a parent or guardian who has
7 transferred the care and custody of a child Lo an suthorized agency,
8 pursuant te section three hundred cighty-four-a of this chapter, shall
8 be null and void and shall not be given effect by the court. Notice to
10 any parent, parents or guardian who has not exccuted the instrument
11 shall be required.
12 (b) 1In_the ovent the family court judge deiermines thaot service by
12 publication is necessary . and ordors sorv:crgggy publication, service
14 shall be  made in accordance with Lhe provisions of rule Lhree hundred
15 sixteen of the civil] practice law and rules, provided, howaver, that a
16 single publication of the summons or oLher process with a notice as spe-
17 cified herein in only one newspaper designated in  the order shall be
«~18--sufficient. In no_event :hall the whole petition be published, The peli-
19 tion_shall be dolivered Lo the persen summoned at_the first court ap-
20 pearance pursuant to socction one  hundred fifty-four-a of the family
21 court act. The notice to be published with the summons or other procnss
22 shall state the date, time, place and purpose of the proceceding.
23 (i) _If the petition is initiated to transfer custody and guardianxhip
24 of a chiid by an |neruman cxecuted pursuant to the provisions of sec-
25 tion three hundred olghty four of this chapter, the notice to ba pue
26 blished shall alsoe state that failure to appear may result, without fur-
27  ther notice, in the Lraanor of custody and guardianship of the child to
28 4 social services offtclal in thisx proceeding. v
29 fii) If the pg&ljlén Is_initiated Lo transfer care and custody . of a
30 child by an instrument cxeccuted pursuvant to the provisions of section
31 three hundred cighty-four-n of this chapter, the notice to be published .
32 shell alse state that failure Lo appear may result, withoug further net="
33 jce, _in_ the transfer of care and cusiody of the child to & social ser- =~ 7
34 vices official in this proceeding.
as (iil) -If the petition iy initiated te place a child with the division
36 for_youth by an instrument executed pursuant to scction five hundred two
37 of the ocxccutive law, the notice to be published shall eslso state that
38 fapilure to appear may resuit, without further notice, in placement of
39 the child with the division for youth in this proceceding.
40 § 2. This act shall take effecl immediarely.




