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To: Commissicners of Social Services.

susJecT: Standard of Proof in Proceedings Seeking . DATE:  September 15, 1982
Termination of Parental Rights :

SUGGESTED . .
pDiIsTRIBUTION: Commissioner

Director of Services

Child Protective Services Staff

Child Welfare Staff

Social Services and/or County Attorney
Authorized Agencies

conTAcT PERSON: Inquiries concerning program issues relating to this release
should be sent to Mr. H. A. Harkess, Bureau of Policy Planning,
40 North Pearl Street, 11-A, Albany, NY 12243 or by phone
toll-free to 1-800-342-3715, Extension 4-9574,

Inquiries concerning legal issues relating to this release should
be sent to Mr. John Stupp, Office of Legal Affairs, 40 North
Pearl Street, 16-C, Albany, NY 12243 or by phone toll-free to
1-800-342-3715, Extension 3-3272.

"1. PURPOSE

- The purpose of this release is to inform local social officials,
child protective 'services staff, social services and county
attorneys and authorized agencies of the -enactment oif Chapter
123 of the Laws of 1982 which amends Section 384-~b. 3(g) of Social
Services Law and Section 622 of the Family Court Act to establlsh
‘the single standard of "clear and convincing proof' as the
standard of proof for all termination of parental rights (commi t-
ment of guardiamship . and custody) proceedings.
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II.

BACKGROUND

'§ubd1V1slon & of Section 384~b of the Sbciai Services Law sets forth

five grounds for the termination of a parent's rights and commit-

ment of the guardiamship and custody of a child: (a) orphan status 

without a guardian; (b) abandonment; {(c) incapacity of the parent

_.due to mental illmess eor mental retardatiom; (d) permanent neglect; or

(e) severe or repeated child abuse. Subdivision 3 of Section
384~b sets forth the standard of proef for determining whether am
order committing the guardianship and custedy of a child should be

‘granted. Prior to the enactment of Chapter 123 of the Laws of 1982,

the degree of proof necessary to termimate paremtal rights on the
erounds of erphan status, abandonment or permanent neglect was a

fair preponderance of the evidence. The degree of proof necessary

to terminate parental rights on the grounds of mental illness, mental
incapacity or severe or repeated child abuse was, and centinues to
be, clear and convincing proof.

Section 614 of the Family Court Act sets forth the elements for
originating a proceeding for the commitment of the guardianship and
custody of 2 permanently neglected child. Prior to the emactment of
Chapter 123, Section 622 of the Family Court Act provided ‘that the

‘standard of preof which is to be used to determine whether the ele-
ments set forth in Section 614 of such Aet are present is a fair pre-

ponderance of the evidence. These sections parallel the provisions
of Section 384-b. 3(g) of the Social Services Law.

These standards prevailed until March 24, 1982. On that date, the
U.S. Supreme Court, ruling in the case, Santosky et al v. Kramer, held
that, in preoceedings to terminate the rights of parents in their
natural child on the grounds that the child is permanently neglected,
any standard of proof less than "clear and convincing" was insufficlent
to meet the constitutional tests of due process and fundamental
iiberties. Santosky et al v. Kramer arose from a termination of
parental rights proceeding in Ulster County in which parental rights
had been terminated on the ground of permanent neglect. In making its
determination, the Ulster County court had applied the "fair pre-
ponderance of the evidence" standard, in keeping with the existing
provisions of Section 384-b.3(g) of the Social Services Law and .
Section 622 of the Family Court Act.

The parents appealed this decision on. constitutional grounds,
arguing that the disruption of the family and the termination of
parental rights involves a fundamental liberty and requires that be-
fore termination can occur a standard of proof, greater than a fair
preponderance of the evidence, must be introduced. Appeals continued
to the U.S. Supreme Court and that court agreed with the parents'

‘argument. The U.S. Supreme Court held that the factors to be weighed

in the determination to terminate parvental rights go beyond the
weighing of public and private interests and require the necegsity of
a judgment concerning the risk to the litigant in case of an error.
Because the determination with regard to parental rights is final and
therefore contains high risk to a litigant in case of an error, a
standard of proof, higher than a fair preponderance of the evidence,

‘must be presented before parental rights in a child may be terminated
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on the grounds of permanent neglect. Accordingly, the Supreme

Court declared unconstitutional those portions of Section 384-b.3
of the Social Services Law and Section 622 of the Family Court Act
which required the introduction of a fair preponderance of the o
evidence for the termination of parental rights in a child on the 5
grounds of permanent neglect, directed New York State to -establish

‘a standard of proof for terminating parental rights on the grounds

of permanent neglect which is at least equal in degree to the
standard of clear and convincing and returned the Santosky case

to the State courts for a new fact finding hearing based on the new
standard. '

In order to conform New York State Law to the U.S. Supreme Court
decision, the Legislature passed and the Governor signed into law
Chapter 123 of the Laws of 1982. Chapter 123 amends Section
384~b.3(g) of the Social Services Law and Section 622 of the Family
Court Act to establish "clear and convincing proof™ as the single
standard in all proceedings seeking the termination of parental
rights and the commitment of the guardianship and custody of a child.

PROGRAM IMPLICATIONS

The grounds for originating termination proceedings have not changed,
nor have the required elements in law for establishing these grounds.
Only the standard of proof has changed.

Preparation of cases for bringing petitions seeking termination of
parental rights must{ take account of the amended standard, This con-
sideration, however, is secondary to assuring that the evidence
presented meets the statutory requirements necessary to establish

the particular ground upon which the petition is brought. Courts will
likely be very careful in their fact finding hearings in termination
proceedings t¢ assure that the evidence presented in proceedings
seekihg to terminate parental rights to guardianship and custedy of

a child does more than merely outweigh any evidence presented by the
parent(s). The evidence presented must be of sufficient relevance,
value, weight and meaning that the court is convinced that the situa-
tion or condition may not be seen otherwise than as presented in the
termination petition. The "clear and convincing proof' standard is
not exactly the same as the "beyond a reasonable doubt" standard of
the criminal courts, but it -may be seen as that standard's parallel
in serious civil proceedings, such as termination of parental rights,
Proper adherence in preparing cases in accordance with the required
elements of law will generally lead to the meeting of the "clear and
convincing proof" standard. :

RECOMMENDATION

Local social services officials, child protective services staff, social
services and county attorneys and staff of authorized agencies involved
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in bringing termination proceedings are advised to review their
procedures for developing and/or presenting cases seeking termina-
tion of parental rights to ensure that these procedures adequately
provide for preparing cases in accordance with the requirements of
law and with the "clear and convincing proof"” standard.

/7f*‘52c¢ }//’5*‘:‘-";*’

Norrls P. PEllllpSn/
‘Deputy Commissioner
- Division of Services
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