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On April 17, 2019, the New York State Office of Children and Family Services (OCFS) filed a Notice of Emergency Adoption and Proposed Rulemaking, amending sections 431.8 and 441.23; amending subdivision (a) of section 441.2; adding sections 431.19, 431.20, and 431.21, adding subdivision (p) of section 441.2; and repealing and adding subdivision (d) of section 441.18 to Title 18 of the New York Codes, Rules and Regulations (NYCRR).  The notice was published in the State Register on May 8, 2019.  On July 16, 2019, OCFS filed a Second Notice of Emergency Adoption and Proposed Rulemaking, which was published on July 31, 2019.  On September 13, 2019, OCFS filed a Notice of Emergency Adoption and Revised Rulemaking, which was published on October 2, 2019.  The proposed regulations provide procedures for youth absent without consent from a foster care placement; the conditional release, revocation, and length of stay of youth in care; and searches of youth in care.

OCFS received comments from a legal services provider.  The commenter “reiterate[s]” its prior comments that were not previously adopted.  To the extent the commenter does not provide a further basis for its prior comments, OCFS restates its prior responses to those comments.  The provider made one new comment; OCFS's response is below.

Comment: The commenter requests that proposed section 431.19(l), relating to voluntarily return to placement, be amended to provide that all youth must consult with a legal representative prior to being permitted to waive their right to a revocation hearing.
Response: OCFS agrees with many of the points raised by the commenter and acknowledges the concern that youth brain development is not complete by age 18; however, the purpose of the proposed regulation is to provide additional protection to youth under the age of 18.  The proposed regulation does not authorize restricting a youth’s access to counsel; rather, it provides that youth under the age of 18 must be provided an opportunity to speak with counsel before they will be permitted to waive their right to a hearing.  While OCFS agrees that all youth should be provided with the opportunity to consult with an attorney prior to making a decision about whether to voluntarily return to placement, persons over the age of 18 are generally not restricted from decision-making in New York State absent evidence of incapacity.  Accordingly, OCFS declines to amend the proposed regulation to preclude youth over the age of 18 from waiving their right to a hearing without first consulting with their legal representative.
