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[bookmark: _GoBack]ASSESSMENT OF PUBLIC COMMENT



On April 17, 2019, the New York State Office of Children and Family Services (OCFS) filed a Notice of Emergency Adoption and Proposed Rulemaking, amending sections 431.8 and 441.23; amending subdivision (a) of section 441.2; adding sections 431.19, 431.20, and 431.21, adding subdivision (p) of section 441.2; and repealing and adding subdivision (d) of section 441.18 to Title 18 of the New York Codes, Rules and Regulations (NYCRR).  The notice was published in the State Register on May 8, 2019.  On July 16, 2019, OCFS filed a Second Notice of Emergency Adoption and Proposed Rulemaking, which was published on July 31, 2019.  On September 13, 2019, OCFS filed a Notice of Emergency Adoption and Revised Rulemaking, which was published on October 2, 2019.  The proposed regulations provide procedures for youth absent without consent from a foster care placement; the conditional release, revocation, and length of stay of youth in care; and searches of youth in care.



OCFS received comments from a legal services provider.  The commenter “reiterate[s]” its prior comments that were not previously adopted.  To the extent the commenter does not provide a further basis for its prior comments, OCFS restates its prior responses to those comments.  The provider made one new comment; OCFS's response is below.



Comment: The commenter requests that proposed section 431.19(l), relating to voluntarily return to placement, be amended to provide that all youth must consult with a legal representative prior to being permitted to waive their right to a revocation hearing.

Response: OCFS agrees with many of the points raised by the commenter and acknowledges the concern that youth brain development is not complete by age 18; however, the purpose of the proposed regulation is to provide additional protection to youth under the age of 18.  The proposed regulation does not authorize restricting a youth’s access to counsel; rather, it provides that youth under the age of 18 must be provided an opportunity to speak with counsel before they will be permitted to waive their right to a hearing.  While OCFS agrees that all youth should be provided with the opportunity to consult with an attorney prior to making a decision about whether to voluntarily return to placement, persons over the age of 18 are generally not restricted from decision-making in New York State absent evidence of incapacity.  Accordingly, OCFS declines to amend the proposed regulation to preclude youth over the age of 18 from waiving their right to a hearing without first consulting with their legal representative.




[bookmark: co_anchor_I127F492D871D451089539EFDFC951][bookmark: _GoBack]Section 431.8 is amended to read as follows:



Section 431.8. Procedures in cases of children absent without consent from foster care placement

[bookmark: co_anchor_IE2BD58F4AC094BA48FEE1EF91D25C][bookmark: co_anchor_I2184AC3C7F1648158E10F5AAB5170](a) Definition. For purposes of this Part, a child absent without consent is a child who has been placed by an authorized agency in foster care in a certified foster boarding home, an approved relative foster home, or a licensed foster care facility, and who [disappears, ]runs away or is otherwise absent [voluntarily or involuntarily ]without the consent of the person(s) or facility in whose care the child has been placed.

[bookmark: co_anchor_IFCBC072D573143538330E9A5D03FB](b) Reporting requirements.

[bookmark: co_anchor_I73928D5F531641499408848CBC60F](1) The name of a foster child who is absent without consent from a foster care placement must be reported no later than 24 hours from the time the absence occurs by the foster parent or staff of an agency boarding home, group home, or institution to the authorized agency responsible for supervising the placement of the child.

[bookmark: co_anchor_I8A09DF89DCB84DBA8EFE425D7C7D3](2) If the authorized agency receiving the report is a voluntary agency, that agency must also report the child’s absence within 24 hours of such absence to the social services district which has custody of the child.

[bookmark: co_anchor_I10C5044020A846F8B450913C31D10][bookmark: co_anchor_I0F377FDD8C804F47BC500C55B28FC](3)

(i) An authorized agency receiving a report of a child in foster care’s absence without consent must report the absence to the local law enforcement agency and to the National Center for Missing and Exploited Children immediately, and in no case later than 24 hours after receiving notice of such absence.

[bookmark: co_anchor_IABCF706DB96545CD84D7FCA6FA615](ii) In addition to the requirement set forth in subparagraph (i) of this paragraph, a social services official must report to law enforcement and to the National Center for Missing and Exploited Children immediately, and in no case later than 24 hours of receiving information that following categories of children are missing or abducted:

[bookmark: co_anchor_I718DE77CF97E454588B3F1FAD8ECB](a) a child of a family for which the social services district has an open child protective services or open preventive services case;

[bookmark: co_anchor_ICFCE5584558B47329CCD189B261BF](b) a child or youth who is receiving federally funded independent living services;

[bookmark: co_anchor_IF18F1F25B1E8400790F0D5E24B094](c) a child under the supervision of the social services district pursuant to a court order; or

[bookmark: co_anchor_I00DA6F56374D4A59839F911EA3DAD](d) a youth over whom the social services district has supervision responsibilities in accordance with section 430.12(f)(4)(i)(b) of this Title.

[bookmark: co_anchor_I0C18CE7F25CB49E38633827BFA666](iii) An authorized agency receiving information that a child in foster care or a child as referenced in clauses (a)—(d) of subparagraph (ii) of this paragraph has been identified as being a sex trafficking victim, as defined by applicable federal law, must immediately, and in no case later than 24 hours after receiving such information, report such child to law enforcement.

[bookmark: co_anchor_IE835B364C9B3495AA6C07351D3F9D](4) An authorized agency receiving a report of a child’s absence without consent must report the absence to the child’s biological parents within 24 hours of such absence unless the parents’ parental rights have been terminated, the parents have surrendered the child for adoption, or the parents cannot be located.

[bookmark: co_anchor_IE1162E662ABA400085A5A68F1841D](5) Where the family court has approved the foster care placement, the local social services commissioner in whose custody the foster child has been placed, or a designated representative, must provide written notice to the family court which approved the petition for foster care of the child’s absence without consent within 48 hours of the reported absence.

[bookmark: co_anchor_I54A02F604EB8492EB8F96523655D1](6) A report of a child’s absence without consent must be reported to the Child Care Review Service no later than seven calendar days of the absence, and must be documented in the uniform case record within 30 days of such report.

[bookmark: co_anchor_IA7A5FED44F3A477E9F781D49CB771](c) Required casework contacts.

[bookmark: co_anchor_IEAD28199F68648149A9B461EF7A00](1) When a foster child is reported to an authorized agency as absent without consent, the case manager or case planning supervisor is responsible for ensuring that diligent efforts are made no later than 72 hours after the report of the absence to contact the following persons for any information concerning the child’s location:

[bookmark: co_anchor_I06846A5E432B4E41939FB082BB059](i) members of the child’s foster family household or the agency boarding home, group home or institution where the child was placed;

[bookmark: co_anchor_I2CC2CD5DB6224AA389A2B3723DC94](ii) members of the child’s biological family and extended family, including relatives within the third degree of the child, where known, or legal guardian of the child;

[bookmark: co_anchor_I301D66DE39184A2EA7564F403C64F](iii) the child’s school principal, teacher(s) or other appropriate staff at the school last attended;

[bookmark: co_anchor_I18016A2199CA443A8442C5BF28351](iv) close friends of the child, where known;

[bookmark: co_anchor_I0A2BBFACD213480981B94E5EFF1A3](v) adults known to be working with the child in recreational or educational activities;

[bookmark: co_anchor_ID5381488D3124ECE910C178EF2E31](vi) professional persons involved with the child’s development, including, but not limited to, doctors, nurses, psychologists, psychiatrists, or clinical social workers;

[bookmark: co_anchor_I2CC47BC777244E6F85D5735377AF1](vii) the administrator or coordinator(s) of the county’s runaway and homeless youth services.

[bookmark: co_anchor_I2E025C8AABB94B4B87DB2233C9D23][bookmark: co_anchor_I04B5BF3D7EC34403AE8E6DD2372F0](2) If a child who is absent without consent cannot be located after conducting the required casework contacts in accordance with paragraph (1) of this subdivision, and such child remains in the custody of the local social services commissioner, the case manager or case planning supervisor is responsible for ensuring that a continuing effort is made to locate the child. Within each 30-day period following the child’s absence, reasonable efforts must be made to obtain information on the child’s location as long as the child remains in the custody of the local social services commissioner or until the child is discharged in accordance with paragraphs (f)(2) and (3) of this section. Sources to be contacted for such information must include, but are not limited to:

(i) members of the child’s foster family household or the agency boarding home, group home or institution where the child was placed;

[bookmark: co_anchor_I4BBABDF932B84E8C804BE58733F39](ii) members of the child’s biological family and extended family, including relatives within the third degree of the child, where known, or legal guardian of the child;

[bookmark: co_anchor_I069BC637E37D4449AE9EAD82DFDF5](iii) the child’s school principal, teacher(s) or other appropriate staff at the school last attended;

[bookmark: co_anchor_I2CDABACAE5ED446699F5951620EA5](iv) the administrator or coordinator(s) of the county’s runaway and homeless youth services; and

[bookmark: co_anchor_IB1CB2EB17FBD42A1B3BC976A2DA26](v) the local law enforcement agency.

[bookmark: co_anchor_I42CAD007012141FA84773707273AC](d) Cooperation with law enforcement agencies.

[bookmark: co_anchor_I00401530B8DC4F99A0E3896EE9F19](1) Information provided to the authorized agency responsible for a child’s care which might lead to the location of a child absent without consent from a foster care placement must be transmitted by the authorized agency to the local law enforcement agency within 24 hours after receipt of such information.

[bookmark: co_anchor_IDD5C040B3833422FADDD25D473536](2) The local social services commissioner or an authorized representative may petition the family court having jurisdiction over the foster child for a warrant to return the child who is absent without consent if the child’s presence is required at a hearing or proceeding in family court and the local law enforcement agency requires such a warrant before acting to return the child.

[bookmark: co_anchor_I05A40126D04B451BAE42365B7851E](e) Documentation. Information gathered under the provisions of subdivisions (c) and (d) of this section must be documented in the progress notes of the uniform case record for a foster child who is absent from a foster care placement. Such information must include persons contacted, dates of those contacts, and information pertaining to the child’s absence.

[bookmark: co_anchor_IF15AEA4223354836A3D8E7A49A8E7](f) Case disposition for a [foster] child absent without consent.

[bookmark: co_anchor_I9545D7CFE0F4416EBBBA48B37F5DA](1) A child who is absent without consent from a foster care placement and who has been determined to be a runaway by the authorized agency responsible for the child’s care[,] must be reported as absent to the system of record[the Child Care Review Service] and payment to the authorized agency for the child’s foster care must be suspended no later than seven consecutive calendar days after the child has been absent, in accordance with section 628.3 of this Title.

[bookmark: co_anchor_ID95B47C8C3484CDEA4DED44B83E0C](2) A child placed pursuant to article 3 of the Family Court Act who is absent without consent shall not be eligible for conditional release as set out in section 431.19 of this Part solely by reason of such absence.  Such child shall have his/her placement interrupted as provided in section 431.20 of this Part or shall be discharged from care if one of the following events occurs:

(i) the local social services commissioner petitions for and the family court grants termination of the local social services commissioner’s custody of the child; or

(ii) the court order granting custody of the child to the commissioner expires, subject to any recalculation of the length of placement of a child placed pursuant to a delinquency adjudication, as provided in section 431.20 of this Part; or

(iii) the child becomes 21 years old or, for a child placed restrictively pursuant to section 353.5 of the Family Court Act for an act committed when the child was 16 or 17 years old, the child becomes 23 years old;

(3) [(2)] A [foster] child 16 years of age or older placed pursuant to article 7, 10, 10-B or 10-C of the Family Court Act or pursuant to section 384 or 384-a of the Social Services Law who is absent without consent from a foster care placement and who cannot be located, or is located and refuses to return after the responsible authorized agency has used diligent efforts for 60 consecutive days in accordance with subdivisions (c) and (d) of this section must be discharged from care if one of the following events occurs:

[bookmark: co_anchor_I5E83FD4DC90C46A486484F42ABB17](i) the local social services commissioner petitions for and the family court grants termination of the local social services commissioner’s custody of the child; or

[bookmark: co_anchor_I37464184EA934F8EA1E23BC02FA33](ii) the court order granting custody of the child to the commissioner expires; or

[bookmark: co_anchor_I3B1FB035A10C47818E2AF3F37FFD6](iii) a voluntary placement agreement executed pursuant to Section 384-a of the Social Services Law is revoked by order of the court or by expiration of the agreement; or

[bookmark: co_anchor_I960D22F41E0948BDA05338D189E79](iv) the child becomes 21 years old.

[bookmark: co_anchor_I9958F35DC0D84B2A9B4AC2D72070A](4) [(3)] A [foster] child under the age of 16 years placed pursuant to article 7, 10, 10-B or 10-C of the Family Court Act or pursuant to section 384 or 384-a of the Social Services Law who is absent without consent from a foster care placement and who cannot be located after the responsible authorized agency has used diligent efforts for 60 consecutive days in accordance with subdivisions (c) and (d) of this section must be continued as a case in suspended payment after the child has been absent for seven consecutive calendar days in accordance with section 628.3 of this Title. The child’s status must be indicated as absent in the system of record [the Child Care Review service] until the child has been located, or until one of the following events occurs:

[bookmark: co_anchor_I297DBDE3E7B04E158E8A4FAF74C90](i) the local social services commissioner petitions for and the family court grants termination of the local social services commissioner’s custody of the child; or

[bookmark: co_anchor_IEA15AEB39F09440D84A4534B16C08](ii) the court order granting custody of the child to the commissioner expires; or

[bookmark: co_anchor_I47562326AF754AAEAED4D8DA06AEE](iii) a voluntary placement agreement executed pursuant to section 384-a of the Social Services Law is revoked by order of the court or by expiration of the agreement; or

[bookmark: co_anchor_I4E3AF1BDB8BF4CE290EA9863AF280](iv) the child becomes 21 years old.

[bookmark: co_anchor_I9A08CB78608049ABAE195BDCECF6A](5) [(4)] Upon the return to [foster] care of a child absent without consent, the foster care case must be restored to the status of “active open” in the system of record [the Child Care Review service].

[bookmark: co_anchor_I8253D2E3A6A645359306778B5E2DE](g) Services to be provided following reinstatement in foster care after absence without consent. When a child is returned or returns voluntarily to foster care after being absent without consent, diligent efforts must be made to provide services to the child which will restore the child to a supportive environment. In addition to providing the foster care services required by this Title, an assessment must be made of the need of the child for rehabilitative services. Such services may include, but are not limited to:

[bookmark: co_anchor_IA887F38C47304871B3EEB4770DAF4](1) remedial educational services;

[bookmark: co_anchor_I073A5BAC3047442B9B6237DA150F7](2) psychological counseling;

[bookmark: co_anchor_I95C2FF8CABB74C6C9272EDE7DED53](3) medical services in accordance with section 441.22 of this Title; and

[bookmark: co_anchor_ID2CE0283077C4D2C8E962C5D347F7](4) drug and alcohol abuse treatment where available from a public agency.

[bookmark: co_anchor_IA5330C71544D4EE18FABAC040675C]If a determination is made that any such services are needed by the child, referrals to providers of such services must be made and such referrals must be documented in the uniform case record.

[bookmark: co_anchor_IA76866AA87B643AD8B5773CAAD4E4](h) Whenever a child in foster care is absent without consent as defined in this section, the authorized agency with either case management or case planning responsibility for the child must:

[bookmark: co_anchor_I738F5D79E27C4899B89113264BE8F](1) determine and document in the child’s case record the primary factors that contributed to the child running away or otherwise being absent without consent and to the extent possible and appropriate, respond to those factors in the child’s current and subsequent foster care placements; and

[bookmark: co_anchor_ID6602D0B97F34585A5FA120475947][bookmark: co_anchor_Credits_1](2) determine the child’s experiences while absent from care, including screening the child as a possible sex trafficking victim as that term is defined by applicable federal law.



Section 431.19 is added to read as follows:



Section 431.19 Conditional Release of Youth Placed Pursuant to a Delinquency Adjudication

(a) Pursuant to section 398(3-a) and 404 of the Social Services Law, a youth placed pursuant to a delinquency adjudication under Article 3 of the Family Court Act with a local social services district may be conditionally released from a facility or program to aftercare if:

(1) it is consistent with the needs and best interests of the youth;

(2) suitable care and supervision can be provided; and

(3) there is a reasonable probability the youth can be conditionally released without endangering public safety.

(b)  Limitation on granting conditional release.  Any youth placed pursuant to a delinquency adjudication who is absent from a facility or program without consent of the director of such facility or program shall not be granted conditional release while absent without consent solely by reason of such absence.  For purposes of this section, absence without consent occurs when a youth runs away or is otherwise absent without the consent of the person(s) or facility in whose care the youth has been placed.

(c) A youth placed pursuant to a delinquency adjudication shall be conditionally released to a parent(s), relative or guardian, unless in the opinion of the local social services district there is no suitable parent, relative or guardian to whom such youth can be released.  In such cases, the local social services district may conditionally release the youth to any other suitable person; provided that when such person has no legal relationship with such youth, the district shall advise the person of the procedures for obtaining custody or guardianship of the youth.  

(d) Where a youth placed pursuant to a delinquency adjudication is over the age of 18 at the time of conditional release, and there is no suitable parent, relative or guardian to whom such youth can be released, the local social services district may conditionally release the  youth  to either a suitable person or to his or her own recognizance, provided there is at least one adult whom the local social services district has identified as primary support for such youth, or a program, such as a transitional independent living support program, which will provide additional supports and services for the youth. 

(e) A conditionally released youth placed pursuant to a delinquency adjudication shall continue to be the responsibility of the local social services district for the period provided in the order of placement, including under such circumstances for a youth whose release resource dies, is incarcerated or becomes otherwise incapacitated.  Additionally, the local social services district may provide clothing, services and other necessities for any conditionally released juvenile delinquent, as may be required including medical care and services not provided to such juvenile delinquent as medical assistance for needy persons pursuant to Title 11 of Article 5 of the Social Services Law.

(f) Conditions of release

(1) Prior to conditional release, such youth must agree, in writing, to follow all conditions established for his or her release and acknowledge that a violation of the conditions can result in a modification of the terms and conditions or a revocation of his or her release.

[bookmark: _Hlk515887104](2) The conditions for such youth’s release shall be individualized and consistent with the youth’s needs and abilities and may include, but are not necessarily limited to:

(i) keeping a daily schedule, which may include a reasonable curfew, set by the youth’s aftercare worker or case manager;

(ii) participating in programs and services as required;

(iii) enrolling in or attending a school or education program leading to a high school diploma if the youth is subject to article 65 of the Education Law or elects to participate in an education program leading to a high school diploma.  If such release occurs during the summer recess, enrollment or attendance must be upon the commencement of the next school term;

(iv) seeking employment or enrolling in and attending a vocational program following release when the youth is not subject to article 65 of the Education Law and does not elect to participate in an educational program leading to a high school diploma or college education;

(v) refraining from activities prohibited in the conditions of release, including associating with a person(s) whose influence would have a detrimental effect;

(vi) abstaining from the use of alcoholic beverages, controlled substances, habit forming drugs not lawfully prescribed, or any other harmful or dangerous substance;

(vii) reporting to the youth’s case worker, as directed;

(viii) not operating a motor vehicle without a license; and

(ix) adhering to any other requirements deemed appropriate by the youth’s aftercare worker or case manager.

(3) In addition to the conditions of release, the youth shall endorse an attestation to a statement written in language accessible to such youth, which indicates:

(i) that the youth understands that they remain under the custody of the local social services district, and

(ii) that violation of the terms and conditions of release may lead to modification of the terms or revocation of the conditional release.

(g) Prior to release, such youth and parent, relative, guardian or other suitable person shall be oriented to the conditions the youth must follow, the structure of the conditional release program where relevant, and the responsibilities of the staff working with the youth and family, as well as written documentation of the conditions of release and verbal notice that a violation of any condition may result in revocation of the release.  A copy of all materials shall be mailed to the parent(s), relative, guardian or other suitable person to whom the youth is released, as well as provided in person where possible. 

(h) Modification of terms and conditions of release   

(1) Terms and conditions of release may be modified, as necessary.

(2) The youth’s aftercare worker shall document the reasons why the modification is necessary, including specific new conditions to be added or deleted or conditions to be amended.

(3) All attempts by the program or staff to support the success of the conditional release and the application of graduated sanctions to address concerns in the community shall be documented. 

(4) Any proposed modification to the conditions of release must be reviewed and approved by the aftercare worker supervisor in consultation with the local social services district case manager.

(5) The caseworker shall confer with the youth and parent/guardian or release resource before modifying the conditions of release.  If a youth is absent without consent and cannot be located, the caseworker may modify the conditions of release without conferring with the youth.

(6) All modifications of conditions of release must be in writing and signed by the youth and their parent, relative, guardian or other suitable person, where applicable, in the same manner as the original conditions of release.

(i) Revocation of release, grounds

(1) Violations of conditions. The conditional release of a youth placed pursuant to a delinquency adjudication may be revoked when such youth has violated one or more of the terms and conditions of the conditional release.

(2) The conditional release may be revoked if there is a change of circumstances resulting in a determination that revocation of such youth's release is consistent with promoting the welfare of the youth and the need to protect the community.

(j) Revocation of release, documentation 

(1) The youth’s aftercare worker shall prepare a written recommendation to revoke the youth’s conditional release.  The recommendation shall specify the factual circumstances requiring revocation of the release, including

(i) the specific conditions violated and the facts that demonstrate that the conditions were violated; and

(ii) the use of graduated response by the case worker or aftercare staff to avoid revocation where appropriate; or

(iii) facts which demonstrate a change of circumstances resulting in the determination that revocation is consistent with promoting the welfare of the youth and the need to protect the community.

(2) The written recommendation shall be reviewed by the youth’s local social services district case manager for final approval.

(k) Revocation of release process

(1) The local social services district must provide the youth, and for youth less than 18 years of age the youth’s parents or guardians, with notice in a manner set forth by OCFS at least 5 days prior to the hearing, of the reasons for revocation and an opportunity for the youth to be heard, including the rights set forth in paragraph (3), below.

(2) The youth may be permitted to remain in the community until his or her opportunity to be heard occurs unless there are reasonable grounds to believe the youth will not appear for any mandatory appearances.

(i) A social services official of a local social services district with an approved close to home plan may issue a warrant authorizing a peace officer acting pursuant to his or her special duties or a police officer to apprehend the youth placed pursuant to a delinquency adjudication who has been determined to have violated the conditions of release and return such youth to an authorized agency, or for limited secure juvenile delinquents to a detention facility. An employee of a local social services district with an approved close to home plan may be designated, without a warrant, to apprehend a youth who has violated his or her conditions of release;

(ii) All local social services districts, the local social services commissioner or an authorized representative may petition the family court having jurisdiction over the youth placed pursuant to a delinquency adjudication for a warrant for the return of such youth to placement pending the outcome of the youth’s opportunity to be heard. 

(3) Revocation hearing

(i) If the youth has been returned to custody pending the opportunity to be heard, the hearing must take place within 20 days from the date the youth was taken into custody; if the youth has remained in the community, the hearing must take place within 20 days from the date the youth was provided notice of the hearing.

(ii) Each party has the right to be represented by counsel at the hearing; to examine and present documentary evidence; to testify; to produce, compel the attendance of, and examine witnesses; and to cross-examine witnesses;

(iii) The official presiding over the hearing shall be an attorney who is not an employee of the local social services district or the authorized agency responsible for such child and who shall be authorized by the local social services district to make a determination regarding the child's release.  The hearing officer shall have all the powers conferred by law to acquire attendance of witnesses and the production of books and records and to administer oaths and to take testimony.

(iv) A verbatim record of the hearing shall be made.

(v) The record of the hearing shall be confidential, but it may be examined by either party, including the child, their parent, relative, guardian or other suitable person to whom they were released, or their designated legal representative.

(vi) the hearing officer shall issue a written decision, within four days following the hearing, determining whether substantial evidence supports a finding that the youth has violated one or more of the terms and conditions of the conditional release or there has been a change of circumstances such that revocation of release is consistent with promoting the welfare of the youth and the need to protect the community.  If the hearing officer decides that substantial evidence supports such a finding, the hearing officer shall consider whether revocation of the youth’s conditional release is in the youth’s best interest and is necessary to protect the community.  If not, the hearing officer must order the youth’s continuation on aftercare, with or without modification of the conditions of release, as the hearing officer deems appropriate.  If substantial evidence does not support such a finding, the hearing officer must order the youth be continued on aftercare without modification of the conditions of release.

(l) Voluntary return

A youth placed pursuant to a delinquency adjudication on conditional release status who has received a notice of a revocation may waive the right to be heard and voluntarily return to the placement.  A youth under the age of 18 years may not waive the right to be heard without first consulting with his or her legal representative.  Any waiver of the right to be heard must be signed by the youth and the youth must fully understand the significance of the act.



Section 431.20 is added to read as follows:



Section 431.20 Interruption of Placement Time. 



(a) Pursuant to section 398(3-a)(b) of the Social Services Law, if a youth placed pursuant to a delinquency adjudication pursuant to Article 3 of the Family Court Act with a local social services district is absent from placement without consent, such absence shall interrupt the calculation of time for their placement.  For purposes of this section, a youth placed pursuant to a delinquency adjudication is absent without consent when such youth runs away or is otherwise absent without the consent of the person(s) or facility in whose care the youth has been placed.



(b) The calculation of the youth's placement time on the delinquency shall remain tolled until such youth returns or is returned or the youth's delinquency adjudication case is disposed of pursuant to section 431.8(f) of this Part.



(c) If the youth placed pursuant to a delinquency adjudication spent any time in custody between the date of absence and the date placement resumes, then such time shall be credited against placement if:

(1) the custody was due to an arrest or surrender based upon the absence; or 

(2) the custody arose from an arrest or surrender on another charge that did not culminate in a conviction, adjudication or adjustment.



Section 431.21 is added to read as follows:



Section 431.21 Placement Calculation for Youth Placed Pursuant to a Delinquency Adjudication.



(a) When a youth is placed pursuant to a delinquency adjudication pursuant to Article 3 of the Family Court Act with a local social services district, the commissioner or an authorized representative shall calculate the length of placement, consistent with the family court order initially placing the juvenile delinquent.  Such calculation shall include a credit for time spent in detention, unless the family court denies all or part of such credit pursuant to section 353.3(5) or 353.5(5)(a)(i) of the Family Court Act

(b) In the event a youth placed pursuant to a delinquency adjudication is absent without consent, pursuant to section 431.8 of this Part, the placement shall be interrupted and tolled by the absence, consistent with the provision of section 431.20 of this Part.



Subdivision (a) of section 441.2 of 18 NYCRR is amended to read as follows:

(a)  Child or youth means a person who meets all of the following criteria:

       (1)  Age.

           (i)  the child or youth is under the age of 18 years; or

           (ii) is between the ages of 18 and 21 and entered foster care before his or her 18th birthday, and has consented to remain in foster care past his or her 18th birthday or re-entered foster care in accordance with article 10-B of the Family Court Act; [and 

(a)  is a student attending a school, college or university; or 

(b)  is regularly attending a course of vocational or technical training designed to fit him or her for gainful employment; or 

(c)  lacks the skills or ability to live independently.] or

(iii) is under 24 years of age and entered foster care pursuant to a delinquency adjudication in accordance with Article 3 of the Family Court Act which occurred on or after October 1, 2018 for a child who was 16 years of age at the time of the offense or on or after October 1, 2019 for a child who was 17 years of age at the time of the offense. 

(2) Residential program. The child is cared for away from his or her home 24 hours a day in a foster family free home; a duly licensed, certified, or approved foster family boarding home; child care institution, or health care facility; or any combination thereof.

(3) Placement.

(i) The child's care and custody or guardianship and custody have been transferred to an authorized agency pursuant to the provisions of section 383-c, 384 or 384-a of the Social Services Law; or

(ii) the child has been placed with a social services official pursuant to article 3, 7, 10, 10-B or 10-C of The Family Court Act.



Subdivision (p) of section 441.2 is added to read as follows:



(p)  Office means the New York State Office of Children and Family Services.



Subdivision (d) of section 441.18 is repealed and a new subdivision (d) is added to read as follows:



[bookmark: _Hlk515621408](d) Searches.

(1) No search may be conducted for the punishment, retaliation, discipline or the harassment/embarrassment of a child or youth.  Prior to any search being conducted, the youth must be given an opportunity to relinquish contraband.

(2) The search of a child’s property may include inspection of a child’s bags, backpack, purse, or jackets. Searches of a child’s property may be made only under the following circumstances: 

(i) there is reasonable cause to suspect that the child has in his/her possession one or more of the following: 

(a) an item(s) which does not belong to him/her; 

(b) items, the possession of which by either an adult and/or a child is a crime (e.g., weapons, firearms, controlled substances); or

(c) articles which the authorized agency considers to be dangerous or harmful to the child, other children in the home or program, or to the physical structure; or

(ii) a child who was absent without consent from a program returns to care.

(iii)  when there is reasonable cause to believe that a stolen or illegal object is concealed in a child’s pocket, a search of a child’s property may also include having the child empty out his/her pockets.

(3) The child must be present during the search of a child’s room, locker or possessions, unless to do so would compromise an agency or criminal investigation or the safety of the child or others at the program or foster home.  In cases where the child is not present during the search, the authorized agency or foster parent must notify the child at the earliest possible time that a search has been made, the reason for the search, and whether any material has been confiscated.

(4) Every search must have an explanation of the purpose and the results of the search documented in a separate search documentation log maintained by the agency.  Except in foster family boarding homes, every search must be authorized by the director of the authorized agency or the director’s designee.

(5) (i) An authorized agency may conduct routine area searches of the facility subject to a search policy that has been approved by the Office.  An area search includes any and all portions of the grounds and buildings of the facility other than the child’s bedroom.  A search policy that permits routine area searches of the facility must include:

(a) an explanation of the need for routine area searches based on safety needs and contraband concerns, taking into account the reasonable and prudent parent standard and its case by case application;

(b) consistent with the limitations referenced in subparagraph (i) of this paragraph, the area or areas within the facility to be routinely searched; and

(c) the facility’s schedule of such routine searches.

(ii) An authorized agency may not commence routine area searches unless and until the authorized agency receives the approval from the Office of the above referenced authorized agency policy and may not revise such policy absent the written approval of the Office.

(6) (i) An authorized agency may undertake an unannounced general search only in circumstances where there is reasonable cause to suspect that there are widespread articles of contraband which present a danger that cannot be found by other means.  The unannounced general search may be a portion of the facility or of the entire facility.  Prior notification must be provided to the Office before an unannounced general search may be conducted.

(ii) an unannounced general search is defined as a search that is not routine or previously announced, and where all areas of the facility including the grounds may be searched, inclusive of a youth’s rooms and property.

(7) An authorized agency may use metal detectors for the routine examination of a child or the child’s possessions in accordance with the authorized agency’s search policy, as referenced in subparagraph (i) of paragraph (5) of this subdivision.

(8) An authorized agency may use drug sniffing dogs for the purpose of conducting scheduled or unscheduled searches with the authorized agency’s search policy as referenced in subparagraph (i) of paragraph (5) of this subdivision.  Notification must be provided to the Office at the earliest possible time, but not later than the first business day following the day the search takes place.

(9) (i) Personal Searches: The search of a person may be conducted only when:

	(a)  the conditions of paragraph (2) of this subdivision are present and, 

(b)  there is reasonable cause to suspect that the child or other persons in the facility or home are in imminent danger of serious harm due to the object(s) or substance(s) in his/her possession.

(ii)  In such situations the only personal searches allowed are:

(a) asking a child to empty personal effects from a wallet or similar pocket sized compartment for personal papers, paper money, and cards.

(b) asking the youth to remove outer garments.

(c) other garments may be searched carefully, including asking the youth to turn out pant cuffs, sleeve cuffs, and pockets.

(d) a visual inspection of the mouth, nose, and ears.

(iii) An authorized agency may only include a pat-frisk search of a child’s person within their OCFS approved search policy if they have a program that serves exclusively youth placed pursuant to Article 3 of the Family Court Act.  This type of search shall be done by a person of the same gender as the child.  Transgender/gender non-conforming youth may request the gender of the staff to conduct a search when such search is required.  Staff shall make all reasonable efforts to accommodate the request.

(iv) Strip searches where a youth is required to be naked in front of any staff, cavity searches, and any other invasive bodily searches are not permissible under any circumstances.

(10) Contraband

(i) For the purpose of this section, contraband are those articles that are 

(a)   prohibited to be possessed under any law applicable to the general public;

(b)   readily capable of being used to cause death or serious physical injury including, but not limited to: firearms, cartridges, knives, explosives, or illegal drugs;

(c)   prohibited by the regulations and policies of the Office;

(d)  prohibited by the rules of the facility, or program; or

(e)  possessed by a child, staff or visitor without authorization.

(f) Items not considered contraband by the general public but which may be considered contraband by the authorized agency, include, but are not limited to, inhalation devices, tobacco, lighters, and matches.

(ii) Authorized agencies operating a facility must have a contraband policy, approved by the Office, which outlines, at a minimum: 

(a)  the items that are considered as contraband for children, staff and visitors

(b)  a plan of communication regarding the contraband rules for staff, residents and visitors

(c) a plan for the confiscation, storage, destruction and return of any contraband items as outlined in subparagraphs (iii), (iv) and (v) of this paragraph.

(iii)  Authorized agencies operating a facility must have an inventory and documentation plan regarding seized contraband.  Contraband that is found and confiscated during searches of any kind must be inventoried and documented. Such documentation must include:

(a)  name of the resident 

(b)  date of confiscation

(c)  name and signature of staff; and

(d)  resident’s signature. If the child refuses to sign or is not able to consent such refusal or inability must be documented in the child’s case record 

(iv) Property that is contraband but not illegal and does not present a substantial safety or sanitation concern may either be kept at the facility or home in a secure storage area, or released to the child’s parent or guardian, or discarded with consent of the youth and permission of the parent/guardian.

(v) Authorized agencies operating a facility must release to appropriate law enforcement officials property that is contraband and for which possession may constitute a crime as defined by the Penal Law. Any such release must be recorded in writing and include:

(a)  a description of the property released to law enforcement officials;

(b)  the time and date of release;

(c)  the name of the person from whom the property is confiscated; and

(d)  the name and organization of the official to whom the property is released.

If law enforcement officials give other instructions regarding the release of the property, these instructions must be documented and followed.

(11) Residential programs that are intended to serve only children adjudicated and placed as juvenile delinquents in accordance with Article 3 of the Family Court Act shall establish policies for routine scheduled and unscheduled property searches for approval by the Office.  Such policies must include all requirements of the policies as listed above in this subdivision.  Additionally, such policies must include but are not limited to:

(i) requirements for scheduled and unscheduled searches, including expected frequency of each

(ii)  areas to be included in searches such as living areas, individual rooms, or bathrooms

(iii)  number of staff required to search 

(iv)  methods of documenting searches

(v)  methods of documenting itemized list of contraband 

(vi)  methods of disposing of contraband pursuant to paragraph (10) of this subdivision; and 

(vii)  training of staff regarding conducting property and area searches.



Section 441.23 is amended to read as follows:



Section 441.23 Tobacco product and non-prescribed or non-approved inhaling device use prohibition



(a) Use of tobacco products by staff or residents or visitors on the facility grounds [of an institution, group residence, group home or agency operated boarding home, as defined in section 441.2 of this Part] is prohibited.

(b) Tobacco products in the possession of a resident of such a facility are contraband and must be confiscated by agency staff.

(c) For the purposes of this section:

(1)  Use of tobacco products means the lighting, chewing, ingestion or smoking of any tobacco product.

(2)  Tobacco products include, but are not limited to cigarettes, cigars, pipe tobacco, chewing or dipping tobacco. 

(3)  Facility grounds means any building, structure, and surrounding grounds contained within a facility’s legally defined property boundaries as registered in a county clerk’s office and any vehicle used to transport residents of an institution, group residence, group home or agency operated boarding home.

(d)  Use of inhaling devices that are otherwise not prescribed or approved by a medical professional are prohibited for all staff, residents and visitors on the facility grounds of an institution, group residence, group home or agency operated boarding home, as defined in section 441.2 of this Part. 

(e)  Unauthorized inhaling devices, as described in subdivision (d) of this section in the possession of a resident of such facility is contraband and must be confiscated by agency staff.
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