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[bookmark: _GoBack]ASSESSMENT OF PUBLIC COMMENTS





OCFS received comments from a legal service provider, New York City and one county. No substantial revisions to the regulations are necessary as a result of the comments. The comments and OCFS' responses are below.





Comment 1: One commenter suggested that section 180-3.20 should specify the qualifications for case management staff.  Additionally, the commenter suggested that the section should provide more detailed requirements for case management meetings and discharge planning.

Response: The qualifications for the case management staff are contained in section 180-3.11(d)(1).  Detail can be included in the policy written by the SSD and approved by OCFS.



Comment 2: Section 180-3.21(a)(1) addresses an SSD's response to a youth who has arrived for admission and presents with a need for immediate medical care.  One commenter suggested that the current wording of "seriously physically harmed" is not sufficient and should be replaced with "presents with an indication of an urgent medical need."  Additionally, the commenter suggested the individual transporting the youth can report the need for an urgent medical need. 

Response:   The import of this section is to require SSDs to see to immediate needs that present when a youth arrives. This language has been included for clarification.  



Comment 3: The commenter noted that the comprehensive health assessment in section 180-3.21(a)(2) should be done upon admission and that 72 hours should only be the outside limit for this to take place, as youth who arrive at facilities may have to take medication or have health conditions or restrictions that need to be known.

Response.  Section 180-3.9 requires that an immediate screening interview for any medical, dental or mental health problems occur no later than one hour from a youth's arrival.  This screen will determine medical conditions, determine medication currently being taken, and mental status, among other things.  The comprehensive health assessment in 180-3.21, which includes a physical examination, vision screening, and testing for tuberculosis, sexually transmitted diseases, and hepatitis, is to gather a more detailed medical history. This more extensive assessment does not need to be done upon admission. 



Comment 4: One commenter suggested that the list of outside services sufficient to meet the needs of the youth listed in section 180-3.21(a)(4) of health services, should also list mental health services.

Response:  This concern is addressed in section 180-3.22, which is dedicated to behavioral health services, and requires an SSD to have an agreement with local behavioral health providers for emergency services.  



Comment 5: One commenter suggested that section 180-3.21 did not specify health care staff qualifications and ratios and that these should be added.

Response: Section 180-3.11(d)(2) provides the requirements for both heath and behavioral health services staff.  This section includes a Physician/Medical Director, Psychiatrist, Registered Nurse (with ratio to beds), Dietary Consultant, Dentist and Emergency orthodontic care services.



Comment 6: One commenter stated that section 180-3.21 lacks any requirement for proper storage, dispensation and administration of prescribed medication.

Response: Section 180-3.21(a)(3) specifically states that medication administration shall be done as authorized or prescribed by medical professionals.  Section 180-3.6 “Physical Plant,” (b)(12)(iv) requires all drugs, medicines and instruments  to be kept in a suitable locked cabinet, inventoried and accessible only to medical staff.



Comment 7: One commenter noted that section 180-3.21(a)(7) which provides that “[a] youth’s medical record shall be forwarded when a youth is transferred to a different facility or placement,” could violate certain state and federal laws, including Mental Hygiene Law section 33.13, Correction Law section 601, Public Health Law section18 and Article 27-F and 42 C.F.R. Part 2.  The commenter suggested this section should be amended to require that any medical provider must comply with applicable state and federal laws relating to protected health information when forwarding a youth’s medical record and to allow for a summary of the youth’s medical record to be provided.  Another commenter suggested that a time frame for the transfer should also be included and suggested contemporaneously with the transfer of the youth but no later than 24 hours after the transfer.

Response: When a youth is transferring from one facility to another, the medical record will need to be transferred for the purposes of the continuity of care.  Any transfer would be done in accordance with the law. While contemporaneously transferring records would be the ideal, there may be times when it is not achievable because a youth may be transferred directly from court.  



Comment 8: One commenter noted that there is no provision in the regulations for the discharge of a youth with a supply of medication.  The comments suggested that for transfers or placements there should be a 30-day supply.

Response: Given the nature of discharges, which can happen at the facility or directly from the court, it would be difficult to draft a single regulation to govern this issue.  It is best addressed by SSDs in policy.



Comment 9: One commenter stated that the proposed regulation must be amended to require either direct mental health services or provide access to outside mental health services.

Response: Section 180-3.22(a)(1) states that if the initial screening done pursuant to 180-3.9 indicates a need, an immediate referral is made to a qualified mental health provider and the youth must be assessed within 24 hours.  Pursuant to 180-3.22(a)(2) services must be provided by qualified mental health professionals and (a)(5) provides for agreements with local providers.  Section 180-3.11(d)(2)(ii) requires each facility to have a board-certified, licensed psychiatrist available for consultation; on site a minimum of once a week with sufficient hours to provide assessments and prescribe medication as needed; and monitor all youth on medication.



Comment 10: One commenter noted that section 180-3.22(a)(5), which provides that "[a]n SSD shall have an agreement with local behavioral health providers for emergency behavioral health services.” The commenter would like the flexibility to provide these services directly and suggests changing the provision to read: “An SSD shall ensure that emergency behavioral health services are available.” 

Response:  This provision is primarily for instances when a youth needs in-patient hospital level care. It is not contemplated that an SSD would be licensed to provide such care.  The regulations require SSDs to provide other mental health services below the level of in-patient hospital care. There is nothing to preclude providing mental health services for youth with more acute needs, provided all legal requirements are satisfied. 



Comment 11: Two commenters noted that section 180-3.23 reference SCOC regulations on youth supervision.  The commenters asked about the SCOC regulations. One of the commenters suggested that this was an abdication of OCFS' role in supervision of the SSD in "consultation" with SCOC.

Response: The SCOC regulations were filed on June 18, 2018 and are available at http//www.scoc.ny.gov.  Part 7306 covers security and supervision.  County Law 218-a(A)(6), which requires the creation of SSDs, provides that OCFS and SCOC would act in conjunction, not in consultation.  SCOC, having a background in supervising an older population, is taking the lead on defining the types of supervision required for these SSD facilities.



Comment 12: One commenter suggested that section 180-3.24, pertaining to visits by OCFS staff and other officials, be amended to explicitly state that visitors have access to facility staff and affirmatively require OCFS to visit and report its findings and that reports should be made available to all interested parties and the public.

Response: Section 180-3.3 states that no SSD can operate unless it possesses a valid certificate of operation issued by OCFS and SCOC.  SSDs are subject to inspection by both agencies.  The regulation establishes the fact that OCFS will be visiting and inspecting the SSDs and that the results of the inspections could result in a limitation, suspension or even a revocation of the SSDs operating certificate if there is noncompliance with the regulations.  .  With respect to access to reports, OCFS responds to requests for information as authorized by law. 



Comment 13: One commenter expressed a "…concern about the many restrictions on telephone access and visiting at SSDs."  The commenter suggested that limiting outgoing telephone calls to once per week is unduly restrictive and guaranteeing only two hours of visiting per week severely limits the ability of family and others to see the youth.

Response: Sections 180-3.25 “Telephone Access” and 180-3.26 “Visiting,” establish the minimum telephone access and visiting that a youth must be provided. An SSD can provide a youth with greater access than the minimum established by the regulations.   



Comment 14: One commenter recommended that the regulations require that all outgoing calls be free of charge.

Response: There is nothing in the regulation that prohibits free phone calls. 



Comment 15: One commenter recommended that calls with legal representatives and the OCFS ombudsman be unrestricted in number and duration, as well as confidential.

Response: Section 180-3.25 provides for additional confidential calls to legal representatives and OCFS ombudsman staff.  However, to the extent feasible, such calls should not unduly disrupt the routine schedule of the youth, and the term “unrestricted” would limit discretion to address a problem in the rare event that it should occur.  



Comment 16: One commenter recommended that a youth's list of pre-approved callers should be developed by the case manager in conjunction with the youth's parents or legal guardian or another appropriate individual.

Response:  OCFS used this approach in developing a youth's pre-approved list of visitors and it would be consistent to do that with the pre-approved list for callers.  The change has been made. 



Comment 17: One commenter noted that section 180-3.26(a)(1) requires that youth shall be permitted to have more than one visitor at a time.  The commenter suggested that as a safety consideration, “shall” should be replaced with “may” so that the regulation is not ambiguous regarding the facility’s ability to limit the number of visitors, at least when safety may be an issue. 

Response:  It is unnecessary to change “shall’ to “may,” as “shall” is already qualified by the clause that states: "however, the facility may determine a maximum number based on factors such as…"  The "shall" provides a presumption for the youth to have visitors, which is an important presumption.



Comment 18: One commenter suggested that 180-3.26(a)(2) should be amended to require the visiting setting to be child and family-friendly.

Response: Section 180-3.6 regarding the physical plant requires the facility to be designed in a manner to promote a pleasant, comfortable and secure atmosphere, and is inclusive of the visiting room.  



Comment 19: One commenter suggested that the regulations should require the SSD to post the visitation rules on its website and mail them to the youth's family.

Response: Section 180-3.26(a)(3) does require the SSD to establish and publish a schedule.  The detail of how to publish, such as posting it on a website or mailing it to parent or guardian, are best left to each SSD's policy.



Comment 20: One commenter suggested that section 180-3.26(a)(4) be amended to specifically include members of the youth's legal team, as well as clergy for confidential visits.

Response: OCFS used the term legal representative not lawyer, so that all the members of a youth's legal team would be covered.  As for confidential conversations with clergy, SSDs must provide religious services, including access to clergy or religious advisors as part of the programing.



Comment 21: One commenter suggested that section 180-3.26(a)(5) should be amended to allow for persons of significance, including non-family members, to be on the pre-approved list of visitors.

Response:  Section 180-3.26(a) already allows for this by providing visits with family and community members.  Thus, if a youth has a relationship with a person who provides significant support, they would be a good candidate for the pre-approved list.



Comment 22: One commenter noted that section 180-3.26(b) requires that an SSD shall provide sufficient space for a visiting room and for proper storage of visitors' coats, handbags, keys, phones, and other personal items not allowed into the visiting area.  The commenter suggested that the regulation should state whether or not the facility is permitted to make policy concerning the prohibition of such items from the visiting area.

Response: The contraband policy required in Section 180-3.329b)(1)(ii) would address items prohibited from the facility.



Comment 23: One commenter recommended that section 180-3.26(c) pertaining to visiting be amended to provide resident notification of any suspension of privileges and information about the appeal and documentation in the resident file about the reason and length of the suspension.

Response: The regulation requires each SSD to establish criteria and procedures for determining any denial, revocation or limitation of visiting. 



Comment 24: One commenter suggested that the visiting regulations should have a procedure for a visitor to file a complaint.

Response:  The visiting policy developed by an SSD can provide a procedure for filing a complaint. 



Comment 25: One commenter suggested that section 180-3.27 regarding personal hygiene should include a requirement that "each facility shall provide programs, facilities and training necessary for the youth's daily needs and development regarding personal hygiene and general appearance."  Also, it was suggested that paragraph (5) should require that clothing provided be in an adequate amount and of good quality and properly maintained for comfort and health.  Finally, two commenters suggested paragraph (5)(v) be amended to allow the youth to wear their own clothing to court or be given appropriate clothing for court if they do not have access to their own.

Response: There is nothing in the regulation that prohibits facility staff from assisting youth in maintaining basic hygiene.  Section 180-3.27(5) already references appropriateness and condition of the clothing and there is no prohibition on a youth being provided their own clothing for court. 



Comment 26: One commenter suggested that section 180-3.28 does not set forth guidance on how good behavior allowances should be applied or, in the event of misconduct by an adolescent, how much of such allowances should be forfeited.

Response: There is statutory mathematical calculation (Penal Law §70.30(4)) for the initial application of good time. Section 180-3.28 directs the facility to establish procedures for reviewing and dismissing charges, holding hearings and appeals. The loss of good behavior allowances can only be determined on a case by case basis, based on the established procedures.



Comment 27: One commenter suggested that the opening paragraph of section 180-3.28 pertaining to loss of good behavior allowance is vague and could lead to potential inconsistent implementation of the rule by counties.  

Response:  Section 180-3.28(a) clearly provides: “This sanction works in tandem with section 180-3.14, by providing an additional response for a sentenced youth who has a serious misbehavior. It does not take the place of the Behavioral Intervention Policies of the facility, as required by section 180-3.14 of this subpart."  OCFS believes that it is clear that the loss of good behavior allowance would be for an action by a youth that is beyond the normal misbehavior that is handled by the Behavioral Intervention Policies.

 

Comment 28: One commenter suggested that section 180-3.28 specifically requires that the youth receive a written notice of the charge(s), the right to hearing, access to a youth assistant, and the right to appeal.

Response: Section180.28-3(e)(6) requires documentation of the hearing process. 



Comment 29: One commenter noted that section 180-3.32(a) requires that all policies/procedures be maintained in a facility manual.  The commenter asked if the "facility manual" must be a hard-copy paper document, or can it be electronic? 

Response:  The regulation does not prohibit use of an electronic manual. 



Comment 30: One commenter noted that section 180-3.32(b)(2)(vi) pertaining to deathbed and funeral visits is limited to sentenced youth and that the policy should include detained youth and sick bed visits.

Response:  The suggestion regarding unsentenced youth has been adopted.  The suggestion to include sick bed visits is not consistent with other existing regulations governing this area.



Comment 31: One commenter suggested that the regulations are missing a policy on resident mail and a bill of rights for youth.  Additionally, the commenter suggested that the regulations needed to protect the LGBTQI community by allowing youth to use a preferred name, have protected showers and prohibit conversion therapy.

Response: Overall the regulations contain protections for youth.  Section 180-3.32(b)(2)(iv) requires the SSD to develop a correspondence policy.  Section 180-3.4 (d) Non-Discrimination and (g) Prison Rape Elimination Act of 2003, as well as section 180-3.10 Classification all provide protections for the LBGTQI community. 



Section 180-3.20 is being added to subpart 180-3 of Title 9 NYCRR as follows:



Section 180-3.20 Case Management.

 

(a) A specialized secure detention facility shall make case management services available to all youth. At a minimum, case management services shall include:



(1) Daily face to face contact with a youth for the first seven (7) days after admission, and, at a minimum, at least weekly thereafter until the youth has been discharged. 



(2) Discharge planning for sentenced youth prior to release to connect the youth to services and supports for the youth’s successful reentry to the community. 



(3) Other services or activities as may be outlined by OCFS. 



(b) Consistent with the requirements of this section, a specialized secure detention facility shall develop written policies and procedures, which shall be submitted to OCFS for approval, to govern case management services.


Section 180-3.21 is being added to subpart 180-3 of Title 9 NYCRR as follows:



Section 180-3.21 Health Services.



(a) A specialized secure detention facility shall make necessary health and dental services available to all youth. No youth shall be denied access to health services.  At a minimum:



(1) Youth shall be taken for immediate treatment at a hospital or other appropriate medical facility, if at admission, upon initial visual inspection, the youth appears to be seriously physically harmed, has an urgent medical need, exhibits signs of intoxication due to drugs or alcohol, or exhibits signs of disorientation or psychosis, and cannot be appropriately treated at the facility.    The youth shall be admitted to the facility when he or she has been cleared by a hospital or other medical facility for admission. 



(2) A comprehensive health assessment shall be completed within seventy-two (72) hours of admission and at yearly intervals thereafter.  Such assessment shall include, but is not limited to the following: medical history, standard review of illnesses and symptoms, and physical examination that meets current medical standards as required by OCFS.   



(3) A specialized secure detention facility shall provide ambulatory health services, including, but not limited to: daily sick call, medication administration as authorized or prescribed by medical professionals, and evaluation of youth following physical restraints or altercations.  



(4) A specialized secure detention facility shall provide access to outside services sufficient to meet the needs of the youth population, such as: radiology, laboratory, a full range of special diagnostic or therapeutic services (e.g., orthopedics, obstetrician), and dentist or orthodontist services.



(5) A specialized secure detention facility shall establish and maintain a confidential permanent individual medical record for every youth. 



(6) A specialized secure detention facility shall address the needs of a youth who has been diagnosed with an infectious disease, including isolation because of such needs. 



(7) A youth’s medical record shall be forwarded when a youth is transferred to a different facility or placement.



(b) Consistent with the requirements of this section, a specialized secure detention facility shall develop written policies and procedures, which shall be submitted to OCFS for approval, to govern health services provided to youth.


Section 180-3.22 is being added to subpart 180-3 of Title 9 NYCRR as follows:



Section 180-3.22 Behavioral Health Services.



(a) A specialized secure detention facility shall make behavioral health services available to all youth. At a minimum:



(1) A specialized secure detention facility shall require an admission screening interview upon entry to a specialized secure detention facility pursuant to section 180-3.9 of this subpart. If the interview results in an immediate referral, the youth must be assessed by a qualified mental health provider within twenty-four (24) hours.  



(2) Assessments, observations, evaluations, diagnosis and treatment services shall be provided by qualified mental health professionals with a master’s level or above.



(3) A suicide risk and prevention program, consistent with training approved by OCFS and SCOC.  All specialized secure detention facility staff responsible for youth supervision shall be trained in the approved program, including the use of a “cut down tool,” and shall receive an annual suicide prevention refresher training.



(4) A youth’s behavioral health record shall be forwarded when a youth is transferred to another facility. 



(5) A specialized secure detention facility shall have an agreement with local behavioral health providers for emergency behavioral health services. 



(b) Consistent with the requirements of this section, a specialized secure detention facility shall develop written policies and procedures, which shall be submitted to OCFS for approval, to govern behavioral health services.  


Section 180-3.23 is being added to subpart 180-3 of Title 9 NYCRR as follows:



Section 180-3.23 Conditions of Supervision of Youth.



(a) A specialized secure detention facility shall provide appropriate supervision of youth necessary to maintain safe and efficient operation of the facility.  At a minimum:



(1) Youth shall be supervised at all times, by a method of supervision described in the SCOC regulations.



(2) A specialized secure detention facility shall provide supervision that takes into account any special needs of the youth, including intellectual or developmental disabilities, physical impairments, medical conditions (e.g., allergies, heart condition, asthma), or behavioral concerns (e.g., self-harm, aggression).



(3) Staff supervising youth shall engage eyes, ears and mind on the task of supervision.  Activities such as reading newspapers, books, magazines or engaging in prolonged personal conversations and the use of any type of personal electronic media device for social or entertainment purposes while supervising youth are prohibited.



(4) Staff shall maintain appropriate interpersonal boundaries with youth and interact with youth appropriately without the use of profanity or ridicule. 



(b) Consistent with the requirements of this section, a specialized secure detention facility shall develop written policies and procedures, which shall be submitted to OCFS for approval, to govern the supervision of youth.   


Section 180-3.24 is being added to subpart 180-3 of Title 9 NYCRR as follows:



Section 180-3.24	Visits by OCFS Staff and Other Officials.



(a)  A specialized secure detention facility shall allow OCFS officials and agency representatives, including staff of OCFS Office of the Ombudsman (OCFS Ombudsman), to visit and inspect all areas of a specialized secure detention facility, inspect facility records, and speak confidentiality to youth.  



(b) Such visits may be announced or unannounced.



(c) A specialized secure detention facility shall permit Youth Part judges or their designees to visit the facility, interview youth and review records, as they may deem appropriate.








Section 180-3.25 is being added to subpart 180-3 of Title 9 NYCRR as follows:



Section 180-3.25	Telephone Access.



(a) A specialized secure detention facility shall provide youth access to incoming and outgoing calls.  At a minimum:



(1) Youth shall be allowed to call or receive calls from a list of pre-approved individuals developed by the youth’s case manager in consultation with the youth, the youth’s parent(s) or guardian, and other appropriate individuals, which list shall be updated every three (3) months or sooner as needed.



(2) Youth shall be permitted to make at least one (1) outgoing telephone call per week.



(3) Youth shall be permitted to make and receive additional telephone calls to and from the OCFS Ombudsman and the youth’s legal representative in a confidential setting.  



(b) Consistent with the requirements of this section, a specialized secure detention facility shall develop written policies and procedures, which shall be submitted to OCFS for approval, to govern telephone usage by youth.  


Section 180-3.26 is being added to subpart 180-3 of Title 9 NYCRR as follows:



Section 180-3.26	Visiting.



(a) A specialized secure detention facility shall provide for visits to youth with individuals from their families and community.  At a minimum:



(1) Youth shall be permitted to visit more than one (1) visitor at the same time; however, the facility may determine a maximum number of visitors based on factors such as: the size of the visiting room, the needs of other visitors and youth, and the safety of all present in the visiting room.



(2) Youth and their visitors shall be permitted to have contact during visits, provided such contact is appropriate for the setting and consistent with reasonable standards of public decency (e.g., hand-holding, hugging).  



(3) A specialized secure detention facility shall establish and publish a schedule of visiting that permits each youth to have the opportunity for a minimum of two (2) hours of visiting per week.



(4) Youth shall be permitted to have visits with legal representatives or the OCFS Ombudsman at times other than those regularly scheduled for visiting, in a confidential location. The policy may establish a procedure for requesting such visit, but may not deny visits with legal representatives or OCFS Ombudsman due to lack of such notice. 



(5) Case managers shall work with a youth, the youth’s parent(s) or guardian, and other appropriate individuals to develop a list of pre-approved individuals who may visit the youth. The list of pre-approved individuals shall allow for minors, including the youth’s siblings or children of the youth, to visit when accompanied by an adult.   The list shall be updated every three (3) months or sooner as needed.



(b) A specialized secure detention facility shall provide sufficient space for a visiting room and for proper storage of visitors' coats, handbags, keys, phones, and other personal items not allowed into the visiting area.



(c) A visitor’s access to a facility may be denied, revoked or limited, only when it is determined that such access would cause a threat to the safety or security of the facility, or the safety, security, health or mental health of the youth or where limited by court order.  A specialized secure detention facility shall establish criteria and procedures for determining any denial, revocation or limitation on visiting, including an opportunity to appeal the final determination.



(d) Consistent with the requirements of this section, a specialized secure detention facility shall develop written policies and procedures, which shall be submitted to OCFS for approval, to govern visiting.




Section 180-3.27 is being added to subpart 180-3 of Title 9 NYCRR as follows:



Section 180-3.27 Standards of Personal Hygiene for Youth.



(a) A specialized secure detention facility shall provide for the personal hygiene needs of youth at the facility. At a minimum:



(1) A specialized secure detention facility shall provide a shower schedule that allows for the daily shower of each youth.



(2) A specialized secure detention facility shall make necessary shaving items available. Shaving items shall be maintained in a safe and sanitary manner.



(3) A specialized secure detention facility shall make culturally appropriate haircare services available to all youth, as needed.  When a youth has a court appearance, haircare services shall be provided prior to such court appearance, if the time from notice of appearance to the actual appearance allows for the provision of such service.



(4) Upon admission to the facility, articles necessary for maintaining proper personal hygiene shall be made available to all youth and shall be replenished or replaced as needed or upon request.  Personal hygiene items shall include, but not be limited to:



(i) soap;



(ii) a toothbrush and toothpaste;



(iii) a comb, brush, or other culturally appropriate haircare item;



(iv) deodorant; 



(v) body lotion; and



(vi) feminine hygiene items, such as tampons and sanitary napkins.

 (5) All youth shall wear facility issued clothing. 

(i) Clothing issued to youth shall be appropriately sized. 



(ii) Consistent with safety and security, a youth shall be issued clothing consistent with a youth’s gender identity or internal sense of self as male or female, including but not limited to undergarments.  



(iii) Outer clothing such as pants, sweats, shirts or coats may be reused after a youth has been released, if they are in good condition.



(iv) Under clothing, such as underwear, bras, undershirts and socks, shall be issued new upon a youth’s admission to a facility and shall be discarded upon a youth’s release from the facility. Under no circumstances shall the items listed in this paragraph be reused for a new resident. 



(v) Youth shall be provided appropriate (e.g., appropriately sized, neat, clean) non-institutional clothing for court appearances.



(6) Laundry services shall be provided at least twice a week and more frequently when necessary to maintain sanitary conditions. 



(7) Upon admission to a facility, all youth shall be provided with clean bedding in good condition. Bedding shall be laundered at least weekly. 



(8) Upon admission to a facility, all youth shall be provided with towels and washcloths that are clean and in good condition.  Clean towels and washcloths shall be provided at least twice per week, or more frequently if needed. 



(9) All items such as shaving, hair care, personal hygiene, clothing, and bed linens shall be provided at facility expense.



(b) Consistent with the requirements of this section, a specialized secure detention facility shall develop written policies and procedures, which shall be submitted to OCFS for approval, to provide for a youth’s personal hygiene needs. 


[bookmark: _Hlk508872107]Section 180-3.28 is being added to subpart 180-3 of Title 9 NYCRR as follows:



Section 180-3.28	Loss of Good Behavior Allowance for Sentenced Youth.



(a) The potential loss of good behavior allowance is a specific disciplinary sanction that may impact a sentenced youth’s release date, based on a serious violation while in detention. This sanction, when applied reasonably and with fairness, can be an essential element in promoting safety and protecting the health and security of all persons within a specialized secure detention facility.  This sanction works in tandem with section 180-3.14, by providing an additional response for a sentenced youth who has a serious infraction. It does not take the place of the Behavioral Intervention Policies of the facility, as required by section 180-3.14 of this subpart.



(b) Limitations on the loss of good behavior allowance:



(1) This sanction shall only be applied to the degree necessary to maintain the youth’s behavior within acceptable limits and reinforce a commitment to maintain the overall standards of behavior for the facility.



(2) When evaluating a loss of good behavior allowance, the behavior of the youth shall be viewed in light of his or her capacity and the efforts made by the youth within the limits of his or her capacity.



(3) This sanction must be administered in a fair, impartial and expeditious manner, and must be consistent. A sound program relies upon certainty and promptness of action, not upon severity of the measures.



(4) The loss of good behavior allowance must never be arbitrary or capricious or administered for retaliation or revenge.  



(c) A commission of any Penal Law offense is prohibited and may be referred to law enforcement agencies for prosecution, in addition to the sanction of loss of good behavior allowance. 



(d) A specialized secure detention facility’s rules, established pursuant to section 180-3.14, “Behavioral Intervention Policies,” shall apply to the loss of good behavior allowance.  Such rules should have varying levels and consequences.  For example:



(1) Level I rules - basic standards of conduct for all areas of program



(2) Level II rules - prohibited acts that constitute serious misbehaviors



(3) Level III rules - prohibited acts that constitute very serious misbehaviors



(e) A specialized secure detention facility shall establish procedures for determining a loss of good behavior allowance which shall include:





(1) Steps to review an incident, dismiss the charges, refer the matter back to the behavioral support system, or approve the charges to go forward for review.    



(2)  Timeframes, criteria for review, appeal procedures, and the facility director’s appointment of staff to implement the process.



(3) A requirement for youth assistants, who are staff designated by the facility director, to assist the youth through the process.  If the youth assistant is waived by the youth, a youth assistant may still be assigned, particularly in cases where such assistance would enable the youth to adequately comprehend the case and respond to the charge(s).



(4) A requirement for assistance for non-English speaking or hearing-impaired youth.  In the case of a non-English speaking youth, a translator shall be provided to assist the youth.  A deaf or hearing-impaired youth who uses sign language to communicate shall receive the assistance of a qualified sign language interpreter. A hearing-impaired youth who uses an amplifier or other device, as a reasonable accommodation, shall have the opportunity to use such device. 



(5) Education of all facility staff and sentenced youth on the established facility rules and the consequences of rule violations as soon as possible after admission on a sentence.



(6) A requirement that all processes regarding loss of good time, including charges, hearings, decisions, appeals and any other outcomes be fully documented. 



(f) Consistent with the requirements of this section, a specialized secure detention facility shall develop written policies and procedures, which shall be submitted to OCFS for approval.






Section 180-3.29 is being added to subpart 180-3 of Title 9 NYCRR as follows:



Section 180-3.29 Facility Safety.



(a) To safeguard the lives and property of all youth and staff within a specialized secure detention facility and to minimize the possibility of fire emergencies or other similar hazards, a specialized secure detention facility shall practice proper fire prevention and safety measures and shall have an emergency preparedness plan.    At a minimum, a facility shall:



(1) Develop a plan to govern fire prevention and safety, which, at a minimum, shall include:



(i) Full compliance with all applicable laws, codes, rules and regulations related to fire safety and prevention.



(ii) A requirement to have the appropriate authority, with code enforcement jurisdiction, conduct annual fire and safety inspections of each building and its fire protection equipment. A copy of each inspection report, together with a detailed written statement of all completed and planned remedial actions, shall be maintained on file within such facility.



(iii) A requirement to designate staff members to conduct weekly fire and safety inspections of all areas of the facility to determine whether a fire hazard exists, and to take the necessary action to correct any such hazard(s). The results of such inspections shall be recorded in a facility log maintained for such purpose.



(iv) A requirement that prior to assuming any duties, such appointed staff member(s) shall have successfully completed appropriate specialized training. 



(v) A requirement to conduct and document monthly fire drills. Fire drills shall take place at random times and days and shall cover all shifts at least twice a year.



(2) Develop a plan to govern emergency preparedness, which, at a minimum, shall include:



(i) Approval of all health aspects of the facility’s disaster plan by the facility physician.



(ii) An evacuation continuity of operations plan.



(iii) Annual review of the emergency and disaster preparedness plan. All reviews shall be recorded.



[bookmark: _Hlk508871733](b) Consistent with the requirements of this section, a specialized secure detention facility shall develop written policies and procedures, which shall be submitted to OCFS for approval.




Section 180-3.30 is being added to subpart 180-3 of Title 9 NYCRR as follows:



Section 180-3.30 Enforcement Powers.



OCFS shall exercise its authority to enforce the provisions of this subpart in a manner consistent with Social Services Law section 460-d and 18 NYCRR Part 343 relating to the hearing process for residential care programs for children.  


Section 180-3.31 is being added to subpart 180-3 of Title 9 NYCRR as follows:



Section 180-3.31	OCFS Policies and Procedures.



OCFS may develop policies and procedures related to the provisions of this subpart, any of which shall have the same force and effect as the section of subpart 180-3 it is defining or explaining.




Section 180-3.32 is being added to subpart 180-3 of Title 9 NYCRR as follows:



Section 180-3.32	Specialized Secure Detention Facility Policies and Procedures.



(a) A specialized secure detention facility shall develop written policies and procedures as directed by this subpart.  All such policies and procedures shall be maintained in a facility manual, reviewed consistent with a schedule provided by OCFS and SCOC, and updated as needed.  If a policy or procedure requires approval by OCFS or SCOC, then the updated version shall also need to be approved.



(b) In addition to the policies and procedures detailed in this subpart, a specialized secure detention facility shall also be required to develop policies and procedures for:



(1) Facility operations that:



(i) Govern food services, consistent with the New York State Department of Health and the recommended dietary allowances of the Food and Nutrition Board of the National Academy of Sciences, National Research Council.



(ii) Govern the control of items that are prohibited from the facility and provide for the confiscation, return or destruction of such contraband.



[bookmark: _GoBack](2) Youth services/programs that:



(i) Provide youth access to legal representatives, consistent with sections 180-3.25 Telephone Access and 180-3.26 Visiting.



(ii) Provide a minimum of at least two (2) hours per day of physical activity, one (1) hour of which shall be large muscle exercise, as well as additional recreation and leisure activities to enhance positive youth development.



(iii) Protect the right of all youth to exercise a religious belief or refrain from engaging in any religion.



(iv) Govern correspondence received and sent by youth.



(v) Govern access to developmentally appropriate printed material and publications.



(vi) Govern the need for a youth to attend the funeral or the deathbed of a close family member, guardian or other person who has maintained a significant relationship with the youth.



(vii) Govern the monitoring and safeguarding of all youth property that enters the facility to provide for its return or appropriate disposition when returning it is not possible.



(viii) Other such policies as may be required by OCFS or SCOC.
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Changes made to the last published rule do not necessitate revision to the previously published Job Impact Statement.




[bookmark: _GoBack]Regulatory Flexibility Analysis





Changes made to the last published rule do not necessitate revision to the previously published Regulatory Flexibility Analysis.




[bookmark: _GoBack]Regulatory Impact Statement





Changes made to the last published rule do not necessitate revision to the previously published Regulatory Impact Statement.









[bookmark: _GoBack]Rural Area Flexibility Analysis





Changes made to the last published rule do not necessitate revision to the previously published Rural Area Flexibility Analysis.




[bookmark: _GoBack]Summary of Assessment of Public Comments



OCFS received comments from a legal service provider, New York City and one county concerning the Specialized Secure Facility (SSD) regulation published on April 11, 2018. 



Generally, the comments requested additions to several sections pertaining to SSD operations including case management, health services, behavioral health services, youth supervision, visits, telephone access, hygiene, deathbed/funeral visits, good behavior allowances and mail.  In some cases, the requested addition was already present in another section of regulation. In many others, OCFS’ response was that the matter can be left to policy.  



Three unsubstantial changes were made.  Section 180-3.21(a)(1) was revised to clarify the intent of the regulation is that immediate attention must be given to a youth who arrives at an SSD with an urgent medical need.  Section 180-3.25(1) was revised to align with section 180-3.26(a)(5) and to clarify that the case manager develops a pre-approved list for visits and telephone contact with the youth, youth's parent(s) or guardian and other appropriate individuals. Section 180-3.32(b)(2)(vi) was revised to clarify that funeral/deathbed visits may be made available to all youth in SSD facilities.  



 


[bookmark: _GoBack]Summary of Substance



Office of Children and Family Services (OCFS) submitted a Notice of Emergency Adoption and Proposed Rule Making, which added Subpart 180-3, sections 180-3.1 through 180-3.19 to 9 NYCRR relating to the certification, construction, staffing and basic operation of specialized secure detention facilities.  The introduction of emergency regulations is required to meet the October 1, 2018 deadline set forth in the “Raise the Age” legislation (Part WWW of Chapter 59 of the Laws of 2017 (RTA)).  This proposed rule adds new sections 180-3.20 through 180-3.32 to Subpart 180-3 and contains the necessary requirements for the day-to-day operation of specialized secure detention facilities. OCFS consulted with the New York State Commission of Correction (SCOC) to draft the following proposed rule.  Both OCFS and SCOC are mandated by law to have regulatory oversight of the specialized secure detention facilities and these regulations meet that requirement.  The following is a summary of each section.



[bookmark: _Hlk508806561]Section 180-3.20 Case Management – requires a specialized secure detention facility to provide for case management and discharge services, establishes the minimum level of contact for case managers, and requires them to engage in discharge planning. Specialized secure detention facilities must develop policies and procedures to implement these requirements.  

[bookmark: _Hlk508705962]Section 180-3.21 Health Services – requires a specialized secure detention facility to provide access to health services for youth.  The facility shall, at a minimum, require a comprehensive health assessment within seventy-two (72) hours of a youth’s admission and provide for routine ambulatory care, emergency services, and other outside services as necessary. Specialized secure detention facilities must develop policies and procedures to implement these requirements.  

Section 180-3.22 Behavioral Health Services – requires a specialized secure detention facility to provide access to behavioral health services for youth.  The services, at a minimum, shall include: admission screening consistent with 180-3.9, a suicide prevention program, adequate space for interviews and treatment, and agreements with local behavioral health providers for emergency services.  Specialized secure detention facilities must develop policies and procedures to implement these requirements.  

Section 180-3.23 Conditions of Supervision of Youth – requires a specialized secure detention facility to provide for the supervision of youth at all times and to establish procedures for supervision of youth with special needs and restrictions on personal activities while engaged in supervision.  Specialized secure detention facilities must develop policies and procedures to implement these requirements.  

Section 180-3.24 Visits by OCFS Staff and Other Officials – provides that a specialized secure detention facility shall allow OCFS officials and agency representatives, including staff of the OCFS Office of the Ombudsman, to visit and inspect all areas of a facility, facility records, and speak to youth. It also allows for Youth Part judges to visit the facility, review records and speak to youth. 

Section 180-3.25 Telephone Access – requires a specialized secure detention facility to provide youth access to make telephone calls.  Every youth shall be allowed telephone access at least once a week.  Youth will be provided additional confidential telephone access with legal representatives and the OCFS Ombudsman’s Office. Specialized secure detention facilities must develop policies and procedures to implement these requirements.  

Section 180-3.26 Visiting – requires a specialized secure detention facility to allow visits to youth from family and community members.  Youth must have an opportunity for a minimum of two hours of visitation per week and shall be permitted to visit with more than one person at a time.  The facility shall determine the admission and identification process for visiting. Specialized secure detention facilities must develop policies and procedures to implement these requirements.  

Section 180-3.27 Standards of Personal Hygiene for Youth – requires a specialized secure detention facility to provide for a youth’s personal hygiene needs which, at a minimum, shall include: showers, shaving equipment, haircare, hygiene items (e.g., soap, toothbrush, deodorant), clothing, bedding, towels, and laundry service. Specialized secure detention facilities must develop policies and procedures to implement these requirements.  

Section 180-3.28 Loss of Good Behavior Allowance for Sentenced Youth – requires a specialized secure detention facility to establish procedures for loss of good behavior allowance for youth who have been sentenced to a term of confinement in the facility. Specialized secure detention facilities must develop policies and procedures to implement these requirements.  

Section 180-3.29 Facility Safety – requires a specialized secure detention facility to develop a plan for fire prevention and safety, including but not limited to, inspections, drills, appropriately trained staff and recordkeeping. In addition, the facility will be required to have a plan for emergency preparedness, which shall be reviewed annually specialized secure detention facilities must develop policies and procedures to implement these requirements.  

Section 180-3.30 Enforcement Powers – provides that OCFS’ authority to enforce these regulations is derived from Social Services Law section 460-d and 18 NYCRR Part 343.

Section 180-3.31 OCFS Policies and Procedure – provides that OCFS may develop policies