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1.	Introduction
1.1 [bookmark: _Toc479677873]Overview
Purpose and Procurement Objectives

The New York State Office of Children and Family Services (OCFS) operates the state's residential juvenile justice programs, and oversees locally operated foster care, child abuse, daycare, youth development and delinquency prevention programs. The OCFS Division of Juvenile Justice and Opportunities for Youth (DJJOY), which operates the residential programs for juvenile delinquents, is issuing this Invitation for Bids (IFB) on behalf of the Bureau of Education and Transition Services.

OCFS seeks contractors to provide speech therapy services for juvenile delinquent youth and youthful offenders residing at the residential centers identified below.  Offerors may bid on one or more locations covered by this IFB.  An award will be made to the lowest cost qualified bidder that submits a bid for the location providing they meet all eligibility and vendor responsibility requirements. Due to the nature of the programs we require the same individual, or entity to provide service at each location as much as feasible for the duration of the contract.

Background

Youth entering limited secure and non-secure OCFS residential facilities have been adjudicated delinquent by family court, not criminal court and are placed with OCFS for rehabilitative programming. The youth in residential care are children who require specialized behavioral health services, as evidenced by the fact that more than 50% of youth in care have been diagnosed with at least one mental disorder. The majority of these youth range in age from 14-16 and about 65% are African-American and 25% are of Hispanic ethnicity. Additionally, 60% of youth are from the New York City area.
Secure Residential Centers provide the most controlled and restrictive of the residential programs operated by OCFS while providing intensive programming for youth requiring this type of environment.  The majority of youth admitted to secure facilities are sentenced as juvenile offenders or juvenile offender/youthful offenders by the adult courts. Youth in secure centers have an extensive history of delinquent behavior and involvement with the juvenile justice system that includes prior out-of-home placements.
1.2 [bookmark: _Toc479677874]Designated Contacts

In compliance with the Procurement Lobbying Law, from the issuance of this Invitation for Bid (IFB) until contractors are selected, all contacts with the New York State (NYS) Office of Children and Family Services (OCFS) personnel, except as otherwise specified herein, concerning this IFB must be made via email or post to the following: 

NYS OCFS, RFP Unit – Room 202, 52 Washington Street, Rensselaer, NY 12144. Or, email inquiries to RFP@ocfs.ny.gov. In both cases, please reference CFS01- IFB# 2017-03.

1.3 [bookmark: _Toc479677875]Key Events
The Table below outlines the schedule for important action dates.

	Invitation For Bid (IFB) issued
	 4/13/2017

	Deadline for Submission of Offeror Questions
	4/26/2017

	Responses to Questions published (estimated)
	5/3/2017

	Bid Due Date/ Bid Opening Date
	[bookmark: _GoBack]5/24/2017 Due: 5 PM

	Contract Date
	09/01/2017



1.4 [bookmark: _Toc479677876]IFB Questions and Clarifications
All questions regarding this IFB, including questions regarding the minimum qualifications and specifications, should be emailed to the primary contact identified in Section 1.2 – Designated Contacts by the date and time indicated in Section 1.3 - Key Events. Questions submitted after the deadline indicated may not be answered. An Offeror is strongly encouraged to submit questions as soon as possible.  Answers to all questions of a substantive nature will be provided to all prospective Offerors in the form of a question and answer document which will be posted to the Contract Reporter website and will not identify the Offeror asking the question.

[bookmark: _Toc479677877]2.	Bid Submission
[bookmark: _Toc479677878]2.1	Instructions for Bid Submission
Only bids from Offerors who furnish all required information and meet the mandatory requirements stated in Section 3.1 will be considered. Submit all required bid documents to OCFS at the following address:

NYS Office of Children & Family Services
Attn: RFP Unit
52 Washington Street
Rensselaer, NY 12144

Please reference CFS01- IFB#  2017-03.

E-MAIL OR FAX BID SUBMISSIONS ARE NOT ACCEPTABLE AND WILL NOT BE CONSIDERED.
The State of New York will not be held liable for any cost incurred by the Offeror for work performed in the preparation and production of a bid or for any work performed prior to the formal execution of a contract.  Bids must be received in the above office on or before the date/time set forth in Section 1.3 - Key Events.  Offerors assume all risks for timely, properly submitted deliveries.

LATE BIDS MAY BE REJECTED
Any Bid received at the designated location after the established time will be considered a Late Bid. A Late Bid may be rejected and disqualified from award. Notwithstanding the foregoing, a Late Bid may be accepted in the Commissioner’s sole discretion where: 
(i) No timely Bids meeting the requirements of the Solicitation are received, or 
(ii) The Offeror has demonstrated to the satisfaction of the Commissioner that the Late Bid was caused solely by factors outside the control of the Offeror. 
However, in no event will the Commissioner be under any obligation to accept a Late Bid.

The basis for any determination to accept a Late Bid shall be documented in the procurement record.

FIRM OFFER
Bids must remain an effective offer, firm and irrevocable, for at least 120 calendar days from the due date, unless the time for awarding the contract is extended by mutual consent of OCFS and the Offeror.  A bid shall continue to remain an effective offer, firm and irrevocable, subsequent to such 120 calendar-day period until either tentative award of the contract(s), withdrawal of the procurement, or withdrawal of the bid in writing by Offeror.

OWNERSHIP OF IFB AND BIDS
This IFB remains the property of the State at all times, and all responses to this IFB, once delivered, become the property of the State.

[bookmark: _Toc479677879]2.2	Packaging of IFB Response
Proposals must include the following attached forms:
· OCFS-0910 Request for Bids Form 
· OCFS-4822 Procurement Lobbying Act – Offeror Certification Form
· Vendor Responsibility Questionnaire For-Profit Business Entity
· OCFS-4715 Confidentiality Non-Disclosure Agreement Form
· OCFS-4716 Contractor Employee Background Certification

In addition to the above, the proposal must also be submitted with the following documentation:
· Three (3) professional references, one of which must have been received within the past 12 months.

During contract negotiations, awarded offerors will be required to complete the following additional forms:
· ST-220-TD Contractor Certification (NYS Dept. of Tax and Finance form)
· ST-220-CA Contractor Certification to Covered Agency (NYS Dept. of Tax and Finance form)
· Proof of Worker’s Compensation & Disability Benefits coverage or Certificate of Attestation of Exemption from NYS Workers’ Compensation Board and/or Disability Benefits coverage

The bid documents must be submitted by mail, hand delivery, overnight carrier or certified mail in a package showing the following information on the outside:

Offerors complete name and address
Solicitation Number (please reference CFS01- IFB# 2017-03)
Bid due date and time
[bookmark: _Toc479677880]3	Specifications
[bookmark: _Toc479677881]3.1 	Product/Service Specifications

Bidders are expected to provide initial evaluations, speech therapy and language development services, if necessary, on site to residents of the respective youth facility.  In addition, the offer must also provide weekly speech therapy and language development to residents determined to need such services as identified by speech/language evaluation and/or currently active Individual Education Program (IEP).

Initial Evaluations:
1. Youth identified either through teacher observation and/or active IEP from a previous school district will be evaluated to determine level of need for speech therapy/language development services.
1. Evaluations may need to be conducted each month since new youth arrive frequently throughout a school year.

Weekly:
1. Meet with youth determined to need speech therapy or language development services in accordance with current Individual Education Program (IEP).
2. Sessions should last between 30 to 45 minutes in the school area or other area as designated by the facility.
General:
1. Provide speech services as recommended by evaluations and/or recommendations of Committee on Special Education (CSE).
2. Provide written progress reports on services provided to DJJOY education staff.
1. Provide suggestions and recommendations to education staff for continuing skill development for students.
1. Provide written discharge recommendations for students to education staff when appropriate.

By submitting a bid the offeror:
1. Understands that any candidate proposed meets the minimum requirements of this IFB, 
2. Agrees to perform all duties outlined above under Scope of Work
3. Agrees to be available for the hours set forth above in Days of Service and for the additional hours described above if they are needed.  Please note that hours are not guaranteed and will be based on population need. 

Offerors must propose a candidate that meets the following minimum requirements:

· Have a valid license to practice speech therapy in New York State.
· Two (2) years of professional experience providing speech therapy services to children and adolescents.  Experience with a juvenile justice population is preferred.
· Have a satisfactory reference check
3. 
1.2 

[bookmark: _Toc479677882]3.2	Delivery
Days of Service:

Services are expected to be rendered on an as needed basis between the hours of 8:00am and 3:00pm at the respective location(s) where an award is made.  

For health and educational reasons, OCFS reserves the right to increase/decrease the number of hours dependent upon fluctuations in youth population and needs over the life of the contract.  Vendors will only be paid for actual hours worked at the contract rate of pay for the service provided. 

The following is a list and description of the OCFS Juvenile Justice Facilities that services are being sought for:

Brookwood Secure Center is located at 419 Spook Rock Road in Claverack, NY. Brookwood serves juvenile offenders/youth offenders who, while under the age of 16, committed certain designated felonies and were convicted and sentenced in adult criminal court or Fennered Juvenile Delinquents (JD) who are under the jurisdiction of Family Court and also youth adjudicated as restricted juvenile delinquents. These youths may range in age from 11 to 21.


Columbia Secure Center for Girls is located at 419 Spook Rock Road, Claverack, NY 12513. Columbia Secure Center for Girls serves juvenile offenders/youth offenders who, while under the age of 16, committed certain designated felonies and were convicted and sentenced in adult criminal court or Fennered Juvenile Delinquents (JD) who are under the jurisdiction of Family Court and also youth adjudicated as restricted juvenile delinquents. These youths may range in age from 11 to 21. 

MacCormick Secure Center is located at 30 South Road in Brooktondale, NY. MacCormick serves juvenile offenders/youth offenders who, while under the age of 16, committed certain designated felonies and were convicted and sentenced in adult criminal court or Fennered Juvenile Delinquents (JD) who are under the jurisdiction of Family Court and also youth adjudicated as restricted juvenile delinquents. These youths may range in age from 11 to 21. 

Goshen Secure Center is located at 97 Cross Road, Goshen, NY. Goshen serves juvenile offenders/youth offenders who, while under the age of 16, committed certain designated felonies and were convicted and sentenced in adult criminal court or Fennered Juvenile Delinquents (JD) who are under the jurisdiction of Family Court and also youth adjudicated as restricted juvenile delinquents. These youths may range in age from 11 to 21. 

Finger Lakes Residential is located 250 Auburn Road in Lansing, NY.  Finger Lakes is a limited-secure facility that serves male adolescents between the ages of 13 and 18 years of age who have been adjudicated Juvenile Delinquents (JD) by the Family Court of New York State. The population at Finger Lakes limited-secure includes both youngsters who have initial placements with OCFS or whose placements have been modified from private agencies throughout New York State. 

Youth Leadership Academy (YLA) is located at 57081 State Highway 10 in South Kortright, NY.  YLA is a 25-bed limited-secure facility that serves male adolescents between the ages of 13 and 18 years of age who have been adjudicated Juvenile Delinquents (JD) by the Family Court of New York State. The population at YLA limited-secure includes both youngsters who have initial placements with OCFS or whose placements have been modified from private agencies throughout New York State. 

Taberg Residential Center is located at 10011 Taberg-Florence Road in Taberg, NY.  Taberg is a 25-bed limited-secure facility that serves female adolescents between the ages of 13 and 18 years of age who have been adjudicated Juvenile Delinquents (JD) by the Family Court of New York State. The population at Taberg limited-secure includes both youngsters who have initial placements with OCFS or whose placements have been modified from private agencies throughout New York State. 

Highland Residential Center is located at 629 North Chodikee Lake Road in Highland, NY. Highland is a limited-secure facility that serves male adolescents between the ages of 13 and 18 years of age who have been adjudicated Juvenile Delinquents (JD) by the Family Court of New York State. The population at Finger Lakes limited-secure includes both youngsters who have initial placements with OCFS or whose placements have been modified from private agencies throughout New York State. 

Industry Residential Center is located at 375 Rush-Scottsville Road in Rush, NY. Industry is a limited-secure facility that serves male adolescents between the ages of 13 and 18 years of age who have been adjudicated Juvenile Delinquents (JD) by the Family Court of New York State. The population at Industry limited-secure includes both youngsters who have initial placements with OCFS or whose placements have been modified from private agencies throughout New York State.

Red Hook Residential Center is located at 531 Turkey Hill Road Red Hook, NY. Red Hook is a non-secure facility that serves male adolescents between the ages of 12 and 18 years of age who have been adjudicated Juvenile Delinquents (JD) by the Family Court of New York State. The population at Red Hook non-secure includes both youngsters who have initial placements with OCFS or whose placements have been modified from private agencies throughout New York State.

Brentwood Residential Center is located at is located at 1230 Commack Road
Dix Hills, NY. Brentwood is a non-secure facility that serves female adolescents between the ages of 12 and 18 years of age who have been adjudicated Juvenile Delinquents (JD) by the Family Court of New York State. The population at Red Hook non-secure includes both youngsters who have initial placements with OCFS or whose placements have been modified from private agencies throughout New York State.

Estimated number of hours per facility, per week, are as follows:			
				
	Brookwood Secure Center               
	5 hours

	Columbia Secure Center for Girls   
	2 hours


	MacCormick Secure Center
	2 hours

	Goshen Secure Center
	5 hours

	Finger Lakes Residential Center
	5 hours

	Youth Leadership Academy (YLA)    
	2 hours


	Taberg Residential Center                   
	2 hours


	Highland Residential Center       
	2 hours

	Industry Residential Center
	5 hours

	Red Hook Residential Center 
	2 hours

	Brentwood Residential Center 
	2 hours 




3. 
4. 
[bookmark: _Toc479677883]3.3	Security Procedures
Please note that the delivery location may have security policies which must be followed. The contractor will work with OCFS to obtain necessary clearances. Contractor may be required to provide information such as, but not limited to, the company name, the employee’s name (as it appears on ID), valid driver license number, vehicle make, model and license plate, etc. to gain access to the delivery location

[bookmark: _Toc479677884]3.4	Warranty (if commodity purchase)
N/A
[bookmark: _Toc479677885]4.	Administrative Information
[bookmark: _Toc479677886]4.1	Method of Award

The offeror meeting all the minimum requirements stated above, passing vendor responsibility review and offering the lowest price for the evaluation and the lowest hourly rate for weekly sessions, combined, at each location, will be awarded a contract for that location.  

The hourly rate bid will be firm for 5 years.  

In the event of a tie, offerors with the most experience (months) in providing speech therapy services to children and adolescents will be awarded the contract. In the event a tie still exists, the firm with the most staff experience for the positions being hired will be awarded the contract.


[bookmark: _Toc479677887]4.2	Price
Bid price must include any and all costs associated with providing and delivering the services, as specified, including travel, licenses, insurance, administrative, customs, duties, charges and ancillary costs and be net F.O.B. destination.

[bookmark: _Toc479677888]4.3	Term of Contract
Any contract(s) resulting from this IFB will be for a period of five (5) years.  It is anticipated the contracts will begin on or about September 1, 2017.

[bookmark: _Toc479677889]4.4	Method of Payment
Payments will be processed monthly following the completion of services and upon submittal of required documentation for services performed and/or a signed claim for payment form, as directed by OCFS in the Appendix C of the resulting contract.

[bookmark: _Toc479677890]4.5 	Dispute Resolution
It is the policy of the OCFS to provide vendors with an opportunity to administratively resolve disputes, complaints or inquiries related to bid solicitations, contract awards, and contract administration.  OCFS encourages vendors to seek resolution of disputes informally, through consultation with staff, prior to commencing a formal dispute process. All such matters will be accorded impartial and timely consideration.  See Section 4.27 for additional information.

[bookmark: _Toc479677891]4.6 	Contractor Responsibilities
The Contractor shall be solely responsible for all compliance with terms and conditions in this IFB or any resulting Contract.  The Contractor may not engage a subcontractor or dealer, distributor, reseller, or any other party to carry out any part of this contract without the prior written consent of OCFS.   The Contractor accepts full responsibility for the actions of any employee who carries out any of the provisions of any Contract resulting from this IFB.

[bookmark: _Toc479677892]4.7 	Inspection of Books
It is expressly understood and agreed that OCFS and the New York State Comptroller shall have the right to inspect and audit the Contractor’s records covered under this Agreement, in accordance with his statutory responsibility to examine the books and accounts of every Agency. The New York State Comptroller requires, and the Contractor agrees to, the retention of all material that is pertinent to an audit of the operations under any PO resulting from this IFB for a full three-year period or contract resulting from this IFB for a full six-year period.

[bookmark: _Toc479677893]4.8 	OCFS Reserved Rights
OCFS reserves the right to:
1. Place a monetary cap on the funding amount made in each contract award.
2. Change any of the schedule dates stated in this IFB.
3. Reject any or all proposals received in response to the IFB.
4. Withdraw the IFB at any time at the agency’s sole discretion. 
5. Make an award under the IFB in whole or in part.
6. Disqualify any Offeror whose conduct and/or proposal fails to conform to the requirements of the IFB.  
7. Reject any proposal if, in the sole discretion of OCFS, it determines the Offeror is not a responsible vendor.
8. Seek clarification and revisions of proposals.  Request Offerors to present supplemental information clarifying their proposals either in writing or by formal presentation.  New information is not permitted.
9. Require that Offerors demonstrate, to the satisfaction of OCFS, any feature(s) present as a part of their proposal that may include an oral presentation of their proposal and may be considered in the evaluation of the proposal.
10. Prior to opening of bids, amend any part of this IFB with notification to all Offerors, and direct all Offerors to prepare modifications addressing IFB amendments, if necessary.  Expenses incurred in the preparation of any proposals or modifications submitted in response to this IFB are the sole responsibility of the Offeror or other party and will not be incurred by OCFS.
11. Make funding decisions that maximize compliance with and address the outcomes identified in this IFB.
12. Fund only one portion, or selected activities, of the selected Offeror’s proposal and/or adopt all or part of the selected Offeror’s proposal based on federal and State requirements.
13. Eliminate any IFB requirements that cannot be met by all prospective Offerors upon notice to all parties that submitted proposals.
14. Waive procedural technicalities or modify minor irregularities in proposals received after notification to the Offeror involved.
15. Correct any arithmetic errors in any proposal or make typographical corrections to proposals with the concurrence of the Offeror.
16. Negotiate with the selected Offeror(s) prior to contract award.
17. Conduct contract negotiations or award a contract to the next highest Offeror if contract negotiations with the selected Offeror(s) cannot be accomplished within an acceptable time frame.  No Offeror will have any rights against OCFS arising from such actions.
18. Award contracts to more than one Offeror or to other than the lowest Offeror.
19. Require that all proposals be held valid for a minimum of 180 days from the closing date for receipt of proposals, unless otherwise expressly provided for in writing.
20. Fund any or all of the proposals received in response to this IFB. However, issuance of this IFB does not commit OCFS to fund any proposals. OCFS can reject any proposals submitted and reserves the right to withdraw or postpone this IFB without notice and without liability to any Offeror or other party for expenses incurred in the preparation of any proposals submitted in response to this IFB and may exercise these rights at any time.
21. Use the proposal submitted in response to this IFB as part of an approved contract. At the time of contract development, awardees may be requested to provide additional budget and program information for the final contract.
22. Utilize any and all ideas submitted in the proposals received.
23. Require clarification at any time during the procurement process and/or require correction of arithmetic or other apparent errors for the purpose of assuring a full and complete understanding of an offeror’s proposal and/or to determine an offeror’s compliance with the requirements of the solicitation.
24. Make additional awards based on the remaining proposals submitted in response to this IFB and/or provide additional funding to awardees if such funds become available.
25. Make inquiries of third parties, including but not limited to Offerors references, with regard to the applicants’ experience or other matters deemed relevant to the proposal by OCFS. By submitting a proposal in response to this IFB, the applicant gives its consent to any inquiry made by OCFS.
26. Require contractors to participate in a formal evaluation of the program to be developed by OCFS.  Contractors may be required to collect data for these purposes.  The evaluation design will maintain confidentiality of participants and recognize practical constraints of collecting this kind of information.
27. Consider statewide distribution and regional distribution within New York City, including borough distribution methodology, in evaluating proposals.
28. Rescind awards for failure of awardees to meet required timeframes for contract development and/or signature

[bookmark: _Toc479677894]4.9	Incurred Costs
The State of New York shall not be liable for any costs incurred by an offeror in the preparation and production of a proposal or for the contractor’s participation in any pre-contract award activity. The State of New York shall not be liable for any cost incurred by the contractor in preparation for or prior to the approval of an executed contract by the Comptroller of the State of New York.

[bookmark: _Toc479677895]4.10	Security, Nondisclosure and Confidentiality Agreement
The content of each offeror’s proposal will be held in strict confidence by the state during the bid evaluation process and will not be disclosed except to the evaluation panels, and to the NYS Attorney General’s Office and the Office of the State Comptroller as may be necessary to obtain the approvals of those agencies for the final Contract and except as required by law. The successful offeror’s proposal and a copy of the specifications will be made a part of the contract.

Public inspection of a proposal is regulated by the Freedom of Information Law (Article 6 of the New York Public Officer’s Law, hereinafter “FOIL”). Proposals are presumptively available for public inspection. If this would be unacceptable to offerors, they should apply to the Division of Budget (DOB) for trade secret protection for their bid.

Confidential, trade secret or proprietary materials as defined by the laws of the State of New York must be clearly marked and identified as such upon submission by the offeror. Marking the bid as “confidential” or “proprietary” on its face or in the document header or footer shall not be considered to be sufficient without specific justification as to why disclosure of particular information in the bid would cause substantial injury to the competitive position of the offeror.

Offerors/contractors intending to seek an exemption from disclosure of these materials under the Freedom of Information Law must request the exemption in writing, setting forth the reasons for the claimed exemption. Acceptance of the claimed materials does not constitute a determination on the exemption request, which determination will be made in accordance with statutory procedures.

The Public Officers’ Code of Ethics (Section 74 of the Public Officers Law) sets the standard that no officer or employee of a state agency shall disclose confidential information that he/she acquires during the course of his/her official duties. These standards control the confidentiality of an offeror’s proposal unless DOB grants a petition for records access in accordance with the Freedom of Information Law.

Offerors should be advised that the confidentiality of their proposals is founded upon statute, as described above. A nondisclosure agreement, whether prescribed by DOB or the offeror, would not alter the rights and responsibilities of either party under the Freedom of Information Law. Offerors should not propose a nondisclosure agreement for DOB employees, for that would be legally ineffective to alter any responsibility under the Freedom of Information Law or the Code of Ethics.

The provisions of the Freedom of Information Law will also govern the confidentiality of any and all products or services supplied by the successful offeror.

Please see Content of Proposals for the Confidentiality Non-Disclosure Agreement – (OCFS-4715) which each contractor or subcontractor, employee of a contractor or subcontractor, and volunteer with a contractor or subcontractor will be required to sign.

[bookmark: _Toc479677896]4.11	Omnibus Procurement Act
It is the policy of New York State to maximize opportunities for the participation of New York State business enterprises, including minority and women-owned business enterprises as offerors, subcontractors, and suppliers on its procurement contracts. 

Information on the availability of New York State subcontractors and suppliers is available on the internet at www.esd.ny.gov.  For additional information and assistance, contact: 

NYS Department of Economic Development 
Division for Small Business
Albany, New York 12245 
Telephone:  518-292-5100
Fax:  518-292-5884
Email:  opa@esd.ny.gov

A directory of certified minority and women-owned business enterprises is available from:

NYS Department of Economic Development 
Division of Minority and Women's Business Development 
633 Third Avenue 
New York, New York 10017
Telephone:  212-803-2414
Email:  mwbecertification@esd.ny.gov  
https://ny.newnycontracts.com 

NOTE: Companies requesting lists of potential subcontractors and suppliers are encouraged to identify the Standard Industrial Classification (SIC) code, size and location of vendors.  

A directory of minority and women-owned business enterprises is available on the internet at https://ny.newnycontracts.com.  For additional information and assistance, contact either of the above listed offices.

The Omnibus Procurement Act of 1992 requires that by signing a bid proposal, contractors certify that whenever the total offer amount is greater than $1 million:

1. The contractor has made reasonable efforts to encourage the participation of New York State Business Enterprises as suppliers and subcontractors on this project, and has retained the documentation of these efforts to be provided upon request to the state.

2. Document their efforts to encourage the participation of New York State business enterprises as suppliers and subcontractors by showing that they have:
· Solicited offers, in a timely and adequate manner, from New York State Empire State Development business enterprises including certified minority and women-owned businesses; or
· Contacted the New York State Empire State Development to obtain listings of New York State business enterprises and MWBEs; or
· Placed notices for subcontractors and suppliers in newspapers, journals or other trade publications distributed in New York State; or
· Participated in offeror outreach conferences.
If the contractor determines that New York State business enterprises are not available to participate on the contract as subcontractors or suppliers, the contractor shall provide a statement indicating the method by which such determination was made.
If the contractor does not intend to use subcontractors, the contractor shall provide a statement verifying such.

3. The contractor has complied with the federal Equal Opportunity Act of 1972 (P.L. 92-961), as amended.

4. The contractor will be required to notify New York State residents of employment opportunities through listing any such positions with Community Services Division of the New York State Department of Labor, providing for such notification in such manner as is consistent with existing collective bargaining contracts or agreements. The agency agrees to document these efforts and to provide said documentation to OCFS upon request.

5. Offerors located in a foreign country are notified that the state may assign or otherwise transfer offset credits to third parties located in New York State, and the offerors shall be obligated to cooperate with the state in any and all respects in making such assignment or transfer, including, but not limited to, executing any and all documents deemed by the state to be necessary or desirable to effectuate such assignment or transfer, and using their best efforts to obtain the recognition and accession to such assignment or transfer by any applicable foreign government.

6. Offerors are hereby notified that state agencies and authorities are prohibited from entering into contracts with businesses whose principle place of business is located in a discriminatory jurisdiction. “Discriminatory jurisdiction” is defined as a state or political subdivision which employs a preference or price distorting mechanism to the detriment of or otherwise discriminates against a New York State business enterprise in the procurement of commodities and services by the same or a non-governmental entity influenced by the same.  A list of discriminatory jurisdiction is maintained by the Commissioner of the New York State Empire State Development.

[bookmark: _Toc479677897]4.12	Executive Order Number 38 – Limits on State-Funded Administrative Costs & Executive Compensation
On January 18, 2012 Governor Andrew M. Cuomo issued Executive Order Number 38 “Limits on State-Funded Administrative Costs & Executive Compensation”, which requires that state agencies establish limits on state reimbursement of administrative and executive compensation costs for contracts and programs that provide direct services to clients.  Contracts, payment requests and reporting must comply with this Executive Order.  The Executive Order can be found at the following website address: 
http://executiveorder38.ny.gov/ 

LEGAL NOTICE: Based upon the April 8, 2014 decision in Agencies for Children's Therapy Services, Inc. v. New York State Department of Health, et al. ("ACTS"), covered providers conducting business in Nassau County need not file Executive Order 38 disclosures. For purposes of this notice, "conducting business" means having a place of business within Nassau County, providing program services or administrative services involving the use or receipt of State funds or State-authorized payments within Nassau County, or otherwise conducting business within Nassau County in relation to which executive compensation is paid. Please note that the ACTS decision is under appeal. Those affected by the ACTS' decision should periodically check the EO 38 website for updates regarding any changes to this notice.

[bookmark: _Toc479677898]4.13	Minority and Women-Owned Business Enterprises (MWBE) – Equal Employment Opportunity (EEO) - Requirements & Procedures
This section outlines contractor requirements and procedures for business participation opportunities for New York State certified Minority and Women-Owned Business Enterprises (MWBE), and Equal Employment Opportunities (EEO) for minority group members and women.  

New York State Executive Law (Article 15-A)
Pursuant to New York State Executive Law Article 15-A, the New York State Office of Children and Family Services (OCFS) recognizes its obligation to promote opportunities for maximum feasible participation of certified Minority and Women-Owned Business Enterprises (M/WBEs) and the employment of minority group members and women in the performance of OCFS contracts. 

In 2006, the State of New York commissioned a disparity study to evaluate whether M/WBEs had a full and fair opportunity to participate in state contracting.  The findings of the study were published on April 29, 2010, under the title "The State of Minority and Women-Owned Business Enterprises: Evidence from New York" (“Disparity Study”).  The report found evidence of statistically significant disparities between the level of participation of M/WBEs in state procurement contracting versus the number of M/WBEs that were ready, willing and able to participate in state procurements.  As a result of these findings, the Disparity Study made recommendations concerning the implementation and operation of the statewide certified M/WBE Program.  The recommendations from the Disparity Study culminated in the enactment and implementation of New York State Executive Law Article 15-A, (which requires, among other things, that OCFS establish goals for maximum feasible participation of New York State certified M/WBEs and the employment of minority group members and women in the performance of New York State contracts.  In order to be recognized as a certified MWBE, a vendor must be for-profit and certified by the Empire State Development. 

MWBE Business Participation Opportunities – OCFS-Established Goals
For purposes of this solicitation, OCFS hereby establishes an overall goal of 30% for M/WBE participation.  OCFS recommends that whenever practicable, Contractors attempt to equally utilize Minority-Owned Business Enterprises (“MBE”) (15%) and Women-Owned Business Enterprises (“WBE”) (15%) participation in the performance of the contract.  It is expected that all Contractors make a good faith effort to utilize M/WBEs when there is an opportunity to subcontract or purchase supplies, goods and services in the performance of a contract with OCFS, however strict adherence to the suggested MBE and WBE utilization is not required as long as the overall goal of 30% is met.

A contractor must document good faith efforts to provide meaningful participation by M/WBEs as subcontractors or suppliers in the performance of the Contract, and agrees that OCFS may withhold payment pending receipt of the required M/WBE documentation.  The directory of New York State Certified MWBEs can be viewed at: https://ny.newnycontracts.com. This website (known as New York State Contract System – NYSCS) was developed to facilitate New York State’s Minority - and Women-Owned Business Enterprise (M/WBE) initiatives as set forth in Article 15-A of Executive Law.  NYSCS offers tools that can be used by businesses, as well as New York State Agencies, to expand the role of minorities and women-owned businesses in the economic activities of New York State.  This website contains:  

· A Directory of all Certified Minority and Women-Owned Businesses.  This database is designed to allow end-users the capability to search for MWBE vendors in a variety of ways; for example, by region, product type, product category or name.  

· A portal to be used by agencies and businesses at the prime and sub-prime level to record, monitor and report MWBE goal attainment in state funded contracting.  (The NYSCS allows only the reporting of money spent with certified MWBEs.)  

· Links to the latest bid and grant opportunities from state agencies, authorities and state universities.

· Information on the Empire State Development Corporation and the Governor’s MWBE program. 

Vendors interested in doing business with New York State agencies are encouraged to familiarize themselves with this resource before the contracting process begins, since it contains the information needed to identify Certified MWBEs, which is required for compliance.

For guidance on how OCFS will determine a contractor’s “good faith efforts,” refer to 5 NYCRR §142.8 at the following website:
http://www.esd.ny.gov/MWBE/Data/122210_MWBE15-ARegs.pdf

In accordance with 5 NYCRR §142.13 (Provisions in Contracts; Violations), The contractor acknowledges that if it is found to have willfully and intentionally failed to comply with the M/WBE participation goals set forth in the contract, such finding constitutes a breach of contract and OCFS may withhold or recover payment from the contractor as liquidated or other damages, as well as impose other such remedies as determined necessary.  Such liquidated damages shall be calculated up to an amount equaling the difference between:  (1) all sums identified for payment to M/WBEs had the contractor achieved the contractual M/WBE goals; and (2) all sums actually paid to M/WBEs for work performed or materials supplied under the Contract.  

Notice of Deficiency (Issued to Contractor if warranted by OCFS)

OCFS expects its contractors to demonstrate good faith efforts to provide meaningful participation by M/WBEs as subcontractors or suppliers in the establishment of M/WBE goals in accordance with agency standards and in the performance of the contract.  This includes the contractor’s requirement to properly document said efforts.  OCFS will work collaboratively with contractors, whenever possible, to lend technical assistance to accomplish successful compliance with the requirements set forth in Article 15-A of the NYS Executive Law to minimize the need for punitive or other corrective actions.

However, when it is determined that no other recourse is possible, a Notice of Deficiency may be issued to the contractor.  The issuance of a Notice of Deficiency may occur during contract development, prior to full execution of the contract, or at any point during the term of the contract.  The determination of deficiency will be made by OCFS, following the review of information provided by the contractor.

If OCFS issues a Notice of Deficiency, the contractor must respond to the notice within seven (7) business days of receipt, by submitting a written remedy to (NYS Office of Children and Family Services, Equal Opportunities and Diversity Development Unit, Room 205 South Building, 52 Washington Street, Rensselaer, NY 12144 – Attn:  Affirmative Action Administrator).  If the written remedy submitted is not timely or is found by OCFS to be inadequate, OCFS may notify the contractor of any inadequacies in the response.  As a result, the contractor may be directed by OCFS to submit an OCFS-4442 - M/WBE Request for Waiver Form within seven (7) business days, requesting either a partial or total waiver of MWBE participation goals.  Failure to file the Request for Waiver Form in a timely manner may be grounds for disqualification of the proposal or contract.  Completed Request for Waiver Form, along with required documentation, must be signed and emailed to:  mwbeinfo@ocfs.ny.gov.

Please be advised that there are no automatic waivers. All requests for waivers will require both the approval of OCFS and the Governor’s Office.

Equal Employment Opportunity (EEO) Requirements
By submission of this proposal, the offeror/contractor agrees with all of the terms and conditions of the State of New York Master Contracts for Grants, including Section IV. Additional Contractor Obligations, Representations and Warranties, J. Equal Opportunities for Minorities and Women; Minority and Women Owned Business Enterprises and Appendix M/WBE. The contractor is required to ensure that any subcontractors awarded a subcontract over $100,000 for the construction, demolition, replacement, major repair, renovation, planning or design of real property and improvements thereon (the "work") except where the work is for the beneficial use of the contractor, shall undertake or continue programs to ensure that minority group members and women are afforded equal employment opportunities without discrimination because of race, creed (religion), color, national origin, sex, age, disability or marital status. For these purposes, equal opportunity shall apply in the areas of recruitment, employment, job assignment, promotion, upgrading, demotion, transfer, layoff, termination, and rates of pay or other forms of compensation.  This requirement does not apply to:  (i) work, goods, or services unrelated to the Contract; or (ii) employment outside New York State.

Awardees of non-grant contracts that are 100% State funded must report, on a quarterly basis during the term of the contract, information relating to the actual workforce utilized in the performance of the contract by the specified categories listed in the OCFS-2171 Workforce Utilization Report (including ethnic background, gender, and Federal occupational categories).  See next page for OCFS-2171.

Further, pursuant to Article 15-A of the NYS Executive Law (the “Human Rights Law”), all other State and Federal statutory and constitutional non-discrimination provisions, the contractor and sub-contractors will not discriminate against any employee or applicant for employment because of race, creed (religion), color, national origin, sex, sexual orientation, military status, age, disability, predisposing genetic characteristic, marital status or domestic violence victim status, and shall also follow the requirements of the Human Rights Law with regard to non-discrimination on the basis of prior criminal conviction and prior arrest.

Required Documentation

By submitting  this proposal,  offeror/contractor agrees to complete and submit the following forms, documents and/or requested information, as required or applicable, as evidence of compliance with the foregoing.  Once a contract is awarded, OCFS may disqualify a contractor as being non-responsive if the contractor fails to submit any of the below-noted five (5) forms/documents listed with an asterik (*), which are required during contract development; OR, if OCFS determines that the contractor has failed to document good faith efforts to comply with Article 15-A.  

It is expected that all contractors make a good-faith effort to utilize Minority and/or Women Owned Business Enterprises (M/WBEs) when there is an opportunity to subcontract or purchase supplies, goods and services in the performance of a contract with OCFS.  

Equal Employment Opportunity Policy Statement
OCFS-3460 – MWBE – Equal Employment Opportunity Policy Statement  
(*Applies to Contract Awardees ONLY)

This document is to be completed by the contractor and submitted to OCFS, pursuant to Article 15-A of the NYS Executive Law.  OCFS-3460 is provided to contractors/subcontractors as a model Policy Statement and may be used if the contractor/subcontractor lacks an M/WBE-EEO Policy Statement that is acceptable pursuant to Article 15-A.  The contractor/subcontractor has the option to use this model statement or create an appropriate M/WBE–EEO Policy Statement to be submitted to OCFS for approval.  More information on the M/WBE-EEO Policy Statement can be found in the MWBE Appendix.  Completed Form:  To be signed and emailed to:  MWBEINFO@OCFS.NY.GOV.
  
Workforce Utilization Reporting

OCFS-2171 – Workforce Utilization Report Form
OCFS-2171a - Instructions  
(*Applies to Contract Awardees ONLY)

Information relating to the composition of the workforce and its use in the performance of this contract should be reported on the OCFS-2171 – Workforce Utilization Report Form.  This form must be submitted to OCFS no later than 10 days following the end of the fiscal quarter.    Completed Form:  To be emailed to EEO@OCFS.NY.GOV.

[bookmark: _Toc479677899]4.14	Service-Disabled Veteran Owned Business (SDVOB)
The Service-Disabled Veteran-Owned Business Act, signed into law by Governor Andrew M. Cuomo on May 12, 2014, allows eligible Veteran business owners to become certified as a New York State Service-Disabled Veteran-Owned Business (SDVOB) in order to increase the participation of such businesses in New York State's contracting opportunities.  The SDVOB Act, which is codified under Article 17-B of the Executive Law, acknowledges that SDVOBs strongly contribute to the economies of the State and the nation. Therefore, and consistent with its Master Goal Plan, OCFS strongly encourages vendors who contract with OCFS to consider the utilization of certified SDVOBs, that are responsible and responsive, for at least six percent (6%) of discretionary non-personnel service spending in the fulfillment of the requirements of their contracts with OCFS. Such partnering may include utilizing certified SDVOBs as subcontractors, suppliers, protégés, or in other supporting roles to the maximum extent practical, and consistent with the legal requirements of the State Finance Law and the Executive Law. Certified SDVOBs may be readily identified through the directory of certified businesses at: http://ogs.ny.gov/Core/docs/CertifiedNYS_SDVOB.pdf.  

For additional information relating to the use of certified SDVOBs in contract performance, and participation by SDVOBs with respect to State Contracts through Set Asides, please refer to the following:

· Use of Service-Disabled Veteran-Owned Business Enterprises in Contract Performance   
· Participation by Service-Disabled Veterans with Respect to State Contracts Through Set Asides
· http://ogs.ny.gov/Core/SDVOBA.asp 

[bookmark: _Toc479677900]4.15	Anti-Kickback Act
The contractor understands that it must comply with federal Executive Order 11246, the Copeland “Anti-Kickback Act” (18 USC 874), Section 508 of the federal Clean Air Act, Section 306 of the federal Clean Water Act, and that it must certify that neither it nor its principals are debarred or suspended from federal financial assistance programs and activities and to complete and return in pursuit of such certification any appropriate form required by the state (see federal Executive Order 12549 and 7 CFR Part 3017).

[bookmark: _Toc479677901]4.16	Contractor Responsibility
In the event the selected offeror’s proposal includes services provided by another firm, it shall be mandatory for the selected offeror to assume full responsibility for the delivery for such items offered in the proposal. Should the selected offeror seek external financing, the state reserves the right to approve the assignment of the contract for financing purposes. In any event, the state will contract only with an offeror, not the offeror’s financing institution or subcontractors. The state shall consider the selected offeror to be the sole responsible contact with regard to all provisions of the contract resulting from this IFB. Should an offeror wish to subcontract its responsibilities under this solicitation, OCFS requests that the prime contractor/vendor obtain approval.

[bookmark: _Toc479677902]4.17	Multi-Agency Use
The contract entered into pursuant to an award resulting from this IFB shall contain a provision which grants the option to extend the terms and conditions of such contract to any other state agency in New York State.

[bookmark: _Toc479677903]4.18	Contacts with Employees
1. From the issuance of this Invitation for Bid (IFB), or upon the posting of it on a governmental entity’s website, in a newspaper, or in the procurement opportunities newsletter, whichever is earlier, until final contract awards have been made and approved, all contact with the New York State Office of Children and Family Services (OCFS) personnel, except as otherwise specified herein, concerning this IFB must be made through the contact provided for on the cover page of this IFB with the bid name in the subject line.
2. All questions and requests for clarification of this IFB should cite the particular IFB section and paragraph number and must be submitted via email no later than the Deadline for Submission of Written Questions specified below. Questions received after the deadline will not be answered.
3. Prospective offerors shall not approach state personnel with offers of employment during the procurement period or risk being disqualified from the procurement. Any offeror who is aware of a state employee who is considering employment with the offeror must advise the state forthwith.

[bookmark: _Toc479677904]4.19	Procurement Lobbying Act
Pursuant to State Finance Law §§139-j and 139-k, this procurement imposes certain restrictions on communications between the State and a vendor during the procurement process. Vendors are restricted from making oral, written or electronic contacts with New York State employees until Office of the State Comptroller (OSC) contract approval other than to the point of contact as identified above. Statutory exceptions to vendor contact with other than the designated point of contact are listed below:

1. Submission of a written proposal in response to this procurement;
2. Submission of written questions prior to the proposal due date; (note: the PLA does not allow the hiring manager to schedule interviews)
3. Complaints filed by a vendor stating that the designated point of contact has failed to respond in a timely manner;
4. Negotiations following task order award;
5. Debriefings to vendors that were not award recipients; and
6. Filing of an appeal or protest.

New York State employees other than the designated point of contact who are contacted by a vendor are required to obtain and record certain information when contacted that could result in a finding of non-responsibility against the vendor. Such a finding can result in a rejection of a task order award and in the event of two findings within a four year period, the vendor would become debarred from obtaining New York State contracts. Further information about these requirements can be found at http://www.ogs.ny.gov/aboutOgs/regulations/defaultAdvisoryCouncil.html.

The Procurement Lobbying Act also requires that every procurement over $15,000 include a certification by the vendor that all information provided to the agency is complete, true, and accurate with regard to prior non-responsibility determinations within the past four years based on (i) impermissible contacts or other violations of State Finance Law Section 139-j, or (ii) the intentional provision of false or incomplete information to a governmental entity. See OCFS-4822-Procurement Lobbying Act – Offeror Certification Form in the ADMINISTRATIVE INFORMATION, Content of Proposals Section of this IFB.

The state reserves the right to terminate the award resulting from this procurement in the event it is found that the certification filed by the offeror in accordance with New York State Finance Law §139-k was intentionally false or intentionally incomplete. Upon such finding, the state may exercise its termination right by providing written notification to the award recipient.

[bookmark: _Toc479677905]4.20	Public Officers Law
All offerors and their employees must be aware of and comply with the requirements of the New York State Public Officers Law, and all other appropriate provisions of New York State law and all resultant codes, rules and regulations from state laws establishing the standards for business and professional activities of state employees and governing the conduct of employees of firms, associations and corporations in business with the state. In signing the proposal, each offeror guarantees knowledge and full compliance with those provisions for any dealings, transactions, sales, contracts, services, offers, relationships, etc. involving the state and/or state employees. Failure to comply with those provisions may result in disqualification from the bidding process and in other civil or criminal proceedings as required by law http://www.tenant.net/Other_Laws/Pubofc/puboftoc.html.

[bookmark: _Toc479677906]4.21	Vendor Responsibility
New York State Finance Law requires that state agencies award contracts to responsible contractors, including but not limited to not-for-profit and for-profit vendors.  Vendor responsibility will be determined based on the information provided by the offeror online through the New York State VendRep system questionnaire, or through a paper copy of the vendor responsibility questionnaire.  OCFS will review the information provided before making an award.  

OCFS reserves the right to reject any proposal, if in the sole discretion, it determines the offeror is not a responsible vendor, or is not, or may not be, during the life of the contract, a stable financial entity.  All proposals are subject to vendor responsibility determination before the award is made, and such determination can be revisited at any point up to the final approval of the contract by OSC. 

Enrolling and completing the questionnaire online through the New York State VendRep system is the best method because both the questionnaire and answers are stored in the system. Thus, subsequent questionnaires in response to contracts or solicitations from any state agency would only need to be updated in the system.

To access or enroll in the VendRep system, or update your existing online questionnaire click here: Online Questionnaire. Questionnaires in the VendRep system that have been completed in the last six months in response to contracts or bid announcements do not need to be updated.  If the vendor is using the hard copy notarized questionnaire, then it also has to be current within six months of the due date of the proposal.

Vendors opting to complete a paper questionnaire, can access the questionnaire by clicking the following link: Paper Questionnaire. Please note that there are separate vendor responsibility questionnaires depending on the contractor status. The vendor responsibility questionnaire – not-for-profit business entity form must be used by not-for-profit vendors, and the vendor responsibility questionnaire – for-profit business entity form must be used by for-profit vendors. 

Vendors are also encouraged to have subcontractors file the required vendor responsibility questionnaire online through the New York State VendRep system.  These subcontractors are required to submit a questionnaire when the value of the subcontract is $100,000 or more.

Prior to executing a subcontract agreement, the contractor needs to agree to provide the information required by OCFS, to determine whether a proposed subcontractor is a responsible vendor.

Vendors must provide their New York State vendor identification number when enrolling.  To request assignment of a vendor identification number or for direct VendRep system user assistance, the OSC Help Desk may be reached at 866-370-4672 or 518-408-4672 or by email at ciohelpdesk@osc.ny.gov. 

The New York State VendRep system offers the following benefits:

· Ease of completion, filing, access to and submission of the questionnaire.  Efficiencies are multiplied for vendors who bid and contract with the state frequently or with multiple state agencies.
· Questionnaire updates are easily filed by updating only those responses that require change from the previously saved questionnaire.  (As opposed to a paper copy where a new questionnaire is required each time there is a change).  
· The stored questionnaire information eliminates the need to re-enter data for each subsequent questionnaire submission.
· Reduction of costs associated with paper documents including copying, delivery and filing.
· Online questionnaire information is secure and accessible to authorized vendor users only.  State agencies can only view certified and finalized questionnaires.
· VendRep question prompts ensure that the correct forms are completed.
· The VendRep online system contains links to all definitions of the terms used in the questionnaire.

Note:  All vendor responsibility questionnaires must be dated within six months of the proposal due date.  Any subcontractors under that proposed contract must also complete a vendor responsibility questionnaire when the value of the subcontract is projected to be $100,000 or more for the contract term.  

[bookmark: _Toc479677907]4.22	Workers’ Compensation Law
New York State Workers’ Compensation Law (WCL) and Section 142 of the State Finance Law requires that businesses contracting with New York State HAVE and MAINTAIN workers’ compensation and disability insurances.  In the event that an award is made from this IFB, updated proof of coverage must be submitted during contract development.  Failure to submit the proof will delay the contract development process. Please note that the OSC has determined that municipalities are not required to show proof of coverage.

Proof of Workers’ Compensation Coverage 
To comply with coverage provisions of the WCL, the Workers’ Compensation Board requires that a business seeking to enter into a state contract submit appropriate proof of coverage to the state contracting entity issuing the contract. For each new contract or contract renewal, the contracting entity must obtain ONE of the following forms from the contractor and submit to OSC to prove the contractor has appropriate workers’ compensation insurance coverage.  The forms can be accessed at:  http://www.wcb.ny.gov/content/main/forms/AllForms.jsp 

· Form C-105.2 – Certificate of Workers’ Compensation Insurance issued by private insurance carriers, or Form U-26.3 issued by the State Insurance Fund; or
· Form SI-12 – Certificate of Workers’ Compensation Self-Insurance; or Form GSI-105.2 Certificate of Participation in Workers’ Compensation Group Self-Insurance; or
· CE-200 – Certificate of Attestation of Exemption from NYS Workers’ Compensation and/or Disability Benefits Coverage.

Proof of Disability Benefits Coverage 
To comply with coverage provisions of the WCL regarding disability benefits, the Workers’ Compensation Board requires that a business seeking to enter into a state contract must submit appropriate proof of coverage to the state contracting entity issuing the contract. For each new contract or contract renewal, the contracting entity must obtain one of the following forms from the contractor and submit to OSC to prove the contractor has appropriate disability benefits insurance coverage. The forms can be accessed at:  http://www.wcb.ny.gov/content/main/forms/AllForms.jsp 

· Form DB-120.1 - Certificate of Disability Benefits Insurance; or
· Form DB-155 - Certificate of Disability Benefits Self-Insurance; or
· CE-200 – Certificate of Attestation of Exemption from New York State Workers’ Compensation and/or Disability Benefits Coverage.

[bookmark: _Toc479677908]4.23	New York State Sales and Compensating Use Taxes
Tax Law Section 5-a, which was added to the Tax Law under Part N of Chapter 60 of the Laws of 2004, imposes upon certain contractors the obligation to certify whether or not the contractor and its affiliates are required to register to collect state sales and compensating use tax. Where required to register, the contractor must also certify that it is, in fact, registered with the New York State Department of Taxation and Finance (DTF). The law prohibits the New York State Comptroller, or other approving agency, from approving a contract awarded to an offeror meeting the registration requirements but who is not so registered in accordance with the law.

Pursuant to Tax Law Section 5-a, the contractor, upon award, will be required to complete and sign, under penalty of perjury, the Contractor Certification Form ST-220-TD and ST-220-CA. The contractor must also submit a copy of the certificate of authority, if available, for itself and any affiliates required to register to collect state sales and compensating use tax. If certificates of authority are unavailable, the contractor, affiliate, subcontractor or affiliate of subcontractor must represent that it is registered and that it has confirmed such status with DTF.

The above-noted ST-220-TD and ST-220-CA forms, and additional information regarding NYS Sales and Compensating Use Taxes can be found at the following websites:

Publication 223
http://www.tax.ny.gov/pdf/publications/sales/pub223.pdf 

ST-220-CA
http://www.tax.ny.gov/pdf/current_forms/st/st220ca_fill_in.pdf

ST-220-TD
http://www.tax.ny.gov/pdf/current_forms/st/st220td_fill_in.pdf

www.nystax.gov

[bookmark: _Toc479677909]4.24	Contractor Employee and Volunteer Background/Confidentiality Non-Disclosure Agreement Forms
OCFS is responsible for maintaining the safety of the youth in its care.  State law requires that any client identifiable information be kept confidential.  Any contactor who will provide goods and/or services to a residential facility or programs operated by OCFS must require all of its employees and volunteers who will have the potential for regular and substantial contact with youth in the care or custody of OCFS to complete and sign the Contractor Employee and Volunteer Background Certification – (OCFS-4716) and Confidentiality Non-Disclosure Agreement – (OCFS-4715) forms.  These forms must be completed before any such employees and/or volunteers are permitted access to youth in care or custody of OCFS, and/or any financial and/or client identifiable information concerning such youth. The forms should be completed after the offeror has been awarded funding and during the contract development.   For additional information see Appendix A-1, Section 7b, Confidentiality and Protection of Human Subjects.

[bookmark: _Toc479677910]4.25	Consultant Disclosure Requirements
Chapter 10 of the Laws of 2006 requires collection and reporting of consulting services contracts by New York State vendors and state agencies during the April 1 through March 31 State Fiscal Year.  The Law took effect June 19, 2006.

· Initial Report Requirements
State contractors are required to disclose by employment category, the number of persons projected to be employed who will provide services under a contract for consulting services, the number of hours that they will work, and the amount they will be paid working under the state contract.  This will include information on any persons working under any subcontracts with the state contractor.

To comply with these reporting requirements, state contractors must complete and submit Form OCFS-4842 State Consultant Services-Contractor’s Planned Employment to their OCFS contract manager with applicable contract documents.  

· Annual Report Requirements
State contractors must also report each year on the actual employment information described above, including work performed by subcontractors.  The report must include employment information for the period ending March 31st of each year.  To comply with the annual reporting requirement, state contractors must complete Form OCFS-4843 State Consultant Services – Contractors Annual Employment Record. The form must be submitted by April 30th of each year to the following offices:

Bureau of Contract Management
New York State Office of Children and Family Services
52 Washington Street, South Building, Room 202
Rensselaer, New York 12144

New York State Office of the State Comptroller
Bureau of Contracts
110 State Street, 11th Floor
Albany, New York 12236
Attn: Consultant Reporting

New York State Department of Civil Service
Alfred E. Smith Office Building
Counsel’s Office, 8th Floor
80 South Swan Street
Albany, New York 12239

[bookmark: _Toc479677911]4.26	OCFS Procedure for Handling Debriefing Requests, Formal Protests and Appeals

Section 1:	Applicability

The intent and purpose of these procedures is to define the debriefing process, as well as the protest and appeal procedures. This includes the steps that must be taken when an interested party challenges a contract award by OCFS.  These procedures shall apply to all contract awards made by OCFS.

Section 2:	Definitions

1. “Interested party” shall mean a participant in the procurement process and those whose participation in the procurement process has been foreclosed by OCFS.
2. “Contract award” shall mean a written determination from OCFS to an offeror, indicating that OCFS has accepted the offeror’s bid or offer.
3. “Debriefing” shall mean the practice whereby, upon request of a Offeror, OCFS advises such Offeror of the reasons why its bid was not selected for an award.  It is viewed as a learning process for the Offeror to be better prepared to participate in future procurements
4. .“Formal Protest” shall mean a written challenge to a contract award by OCFS.
5. “Procurement” shall mean any method used to solicit or establish a contract (i.e., invitation for bid, request for proposal, single/sole source, etc.)
6. “Protesting party” is the party who is filing a protest to the bid, contract award or other aspect of procurement.
7. “Formal protest determination” shall mean the determination of a formal protest by the Associate Commissioner for Financial Management of OCFS or his or her designee.
8. “Decision after appeal” shall mean the decision on the appeal of a formal protest by the Executive Deputy Commissioner of OCFS or his or her designee.

Section 3:	Debriefing Request

In accordance with section 163 of the State Finance Law, OCFS must, upon request, provide a debriefing to any unsuccessful offeror that responded to the IFB, regarding the reasons that the proposal or bid submitted by the unsuccessful offeror was not selected for an award.  
1. OCFS will provide notice in writing or electronically to all unsuccessful offerors that the offeror will not receive an award under the IFB.  An unsuccessful offeror wanting a debriefing must request a debriefing in writing, within fifteen calendar days of receipt of the notice from OCFS that the offeror's proposal did not result in an award.  

2. OCFS, upon receipt of a timely written request from the unsuccessful offeror, will schedule the debriefing to occur within a reasonable period of time following the receipt of such request. Debriefings will be conducted in-person, unless OCFS and the offeror mutually agree to utilize other means, including, but not limited to, telephone, video-conferencing or other types of electronic communications.  p

3. Such debriefing will include: (A) the reasons that the proposal, bid or offer submitted by the unsuccessful offeror was not selected for an award; (B) the qualitative and quantitative analysis employed by OCFS in assessing the relative merits of the proposals, bids or offers; (C) the application of the selection criteria to the unsuccessful offeror's proposal; and (D) when the debriefing is held after the final award, the reasons for the selection of the winning proposal, bid or offer. The debriefing will also provide, to the extent practicable, general advice and guidance to the unsuccessful offeror concerning potential ways that their future proposals, bids or offers could be more responsive.

Section 4:	Formal Protest and Appeal Procedure

Any interested party who believes that there are errors or omissions in the procurement process, who believes they have been aggrieved in the drafting or issuance of a bid solicitation or who believes they have been treated unfairly in the application, evaluation, bid award, or contract award phases of the procurement, may present a formal protest to OCFS and request administrative relief concerning such action.  

A. Submission of Bid or Award Protests

1. Deadline for Submission

a. Concerning Alleged Errors, Omissions or Prejudice in the Bid Specifications or Documents:  Formal protests that concern alleged errors in the drafting of bid specifications must be received by OCFS at least ten (10) calendar days before the date set in the solicitation for receipt of bids.

b. Concerning Proposed Contract Award: Formal protests concerning a pending contract award must be received within five (5) business days after the protesting party knows or should have known of the facts that constitute the basis of the formal protest.  Formal protests will not be accepted by OCFS concerning a contract award after the contract between OCFS and the offeror who received the contract award has been approved by the Office of the State Comptroller (OSC).

B. Review and Formal Protest Determination

1. Formal protests must be filed with the OCFS Associate Commissioner for Financial Management.  Any protests filed with the OCFS Program Division responsible for the procurement will be forwarded to the Associate Commissioner for Financial Management.  Copies of all formal protests will be provided by the Associate Commissioner for Financial Management to the OCFS Division of Legal Affairs and other necessary parties within OCFS, as determined by the Associate Commissioner for Financial Management.

2. Formal protests shall be resolved through written correspondence; however, either the protesting party or OCFS may request a meeting to discuss a formal protest.  Where further formal resolution is required, the program division responsible for the procurement may designate a state employee not involved in the procurement ("designee") to determine and undertake the initial attempted resolution or settlement of any formal protest.

3. The OCFS program division responsible for the procurement will conduct a review of the records involved in the formal protest, and provide a memorandum to the Associate  Commissioner for Financial Management or the Associate  Commissioner’s designee summarizing the facts, an analysis of the substance of the protest, and a preliminary recommendation including: (a) an evaluation of the findings and recommendations, (b) the materials presented by the protesting party and/or any materials required of or submitted by other Offerors, (c) the results of any consultation with the OCFS Division of Legal Affairs, and (d) a draft response to the formal protest.

4. The OCFS Associate Commissioner for Financial Management or his or her designee shall hear and make a formal protest determination on all formal protests.  A copy of the formal protest determination, stating the reason(s) upon which it is based and informing the protesting party of the right to appeal an unfavorable decision to the OCFS Executive Deputy Commissioner, shall be sent to the protesting party or its agent within thirty (30) business days of receipt of the formal protest, except that upon notice to the protesting party such period may be extended by OCFS.  The formal protest determination will be recorded and included in the procurement record, or otherwise forwarded to the OSC.

C. Appeal of Formal Protest Determination

1. If the protesting party is not satisfied with the formal protest determination, the protesting party must submit a written notice of appeal to the Executive Deputy Commissioner of OCFS no more than fifteen (15) business days after the date the formal protest determination is sent to the protesting party.

2. The Executive Deputy Commissioner or his or her designee shall hear and make a decision after appeal on all appeals.  

3. An appeal may not introduce new facts unless responding to facts or issues unknown to the protesting party prior to the formal protest determination.

D. Reservation of Rights and Responsibilities of OCFS

1. OCFS reserves the right to waive or extend the time requirements for protest submissions, decisions and appeals herein prescribed when, in its sole judgment, circumstances so warrant to serve the best interests of the State.

2. If OCFS determines that there are compelling circumstances, including the need to proceed immediately with contract award and development of final contracts in the best interests of the State, then these protest procedures may be suspended and such determination shall be documented in the procurement record.

3. OCFS will consider all information relevant to the protest, and may, at its discretion, suspend, modify, or cancel the protested procurement action, including solicitation of bids, or withdraw the recommendation of contract award prior to issuance of a formal protest decision.

4. OCFS will continue procurement and contract award activity prior to the formal protest determination.  The receipt of a formal protest will not stop action on the procurement and award of the contract(s) or on development of final contracts.

a. The procurement record and awarded contract(s) will be forwarded to OSC, and a notice of the receipt of a formal protest and any appeal will be included in the procurement record.  If a formal protest determination, or a decision after appeal, has been reached prior to transmittal of the procurement record and the contract(s) to OSC, a copy of the formal protest determination or decision after appeal will be included in the procurement record and with the contract(s).

b. If a formal protest determination or decision after appeal is made after the transmittal of the procurement record and contract(s) to OSC, but prior to OSC approval, a copy of the formal protest determination or decision after appeal will be forwarded to OSC when issued, along with a letter either: a) confirming the original OCFS recommendation for award(s); b) modifying the proposed award recommendation; or c) withdrawing the original award recommendation.

5. All records related to formal protests and appeals shall be retained for at least one (1) year following resolution of the formal protest.  All other records concerning the procurement shall be retained according to the applicable requirements for records retention.

Section 5:	Appeal to the Office of the State Comptroller

If the protesting party is still not satisfied with the result of its protest after conclusion of the formal protest and appeal procedure described above, the protesting party must file a written appeal with the OSC within ten business days of the date the protesting party received OCFS’s protest determination.  An appeal to the OSC, Bureau of Contracts, must be in writing and must contain the specific factual and/or legal allegations setting forth the basis upon which the protesting party challenges the contract award by OCFS.  Such appeal must be filed with the Director of the Bureau of Contracts at the Office of the State Comptroller, 110 State St, Albany NY, 12210
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AGREEMENT
between
The New York State Office of Children and Family Services having its principal offices at 52 Washington Street, Rensselaer, New York 12144 
(hereinafter “OCFS” or the “State”),
and
Contractor located at the address identified on the cover page of this agreement
(hereinafter “the Contractor”).
WHEREAS, The OCFS initiated a Procurement (Invitation for Bid/Request for Proposal/single source/sole source) to contractually secure services; and

WHEREAS, the Contractor submitted a proposal; and

WHEREAS, the OCFS, selected the Contractor as a successful respondent to the Procurement to provide services and desires to engage the Contractor to fulfill OCFS’s needs under the terms and conditions hereinafter set forth.

NOW, THEREFORE, in consideration of the mutual covenants and provisions contained herein, the parties agree as follows:

Article 1:     Agreement Duration and Amendment
A.	This Agreement shall commence on the start date of the period as stated on the cover page of this agreement and will continue until the end date of the period as stated on the cover page of this agreement unless renewed according to the renewal provisions, if any, as stated in Appendix C.
B.	The State shall have the right to renegotiate the terms and conditions of this Agreement in the event applicable New York State (State) or Federal policy, rules, regulations and guidelines are altered from those existing at the time of this Agreement in order to be in continuous compliance therewith.  This Agreement is subject to amendment only upon mutual consent of the parties, reduced to writing and approved by the Comptroller of the State of New York. 

Article 2:     Executory Provision
A.	The State Finance Law of the State of New York, Section 112, requires that any contract made by a State Agency which exceeds fifty thousand dollars ($50,000) in amount be first approved by the Comptroller of the State of New York before becoming effective.  The parties recognize that this Agreement is wholly executory until and unless approved by the Comptroller of the State of New York.
B.	The State of New York is not liable for any cost incurred by the Contractor in preparation for or prior to the approval of an executed contract by the Comptroller of the State of New York.  Additionally, no cost will be incurred by the State for the Contractor’s participation in any pre-contract award activity.
C.	This Agreement and the Exhibits and Appendices, attached hereto and incorporated by reference herein, constitute the entire agreement between the parties with respect to the subject matter; all other prior agreements, representations, Statements, negotiations and undertakings are superseded hereby.  The terms, provisions, representations and warranties contained in this Agreement shall survive performance hereunder.  It is understood that unless the context clearly indicates otherwise, all references herein to this Agreement shall be deemed to include the Exhibits and Appendices attached hereto and incorporated by reference herein.

Article 3:     Standard Contract Provisions
A.	Standard New York State Contract Appendix A, attached hereto as Appendix A, is hereby fully incorporated into this Agreement.
B.	The parties agree that this Agreement shall be construed and interpreted in accordance with the Laws of the State of New York.  The Contractor shall be required to bring any legal proceeding against the State arising from this Agreement in New York State courts.
C.	Should any provision of this Agreement be declared or found to be illegal, unenforceable, ineffective or void, then each party shall be relieved of any obligation arising from such provision; the balance of this Agreement, if capable of performance, shall remain in full force and effect.
D.	No term or provision of this Agreement shall be deemed waived and no breach consented to, unless such waiver or consent shall be in writing and signed by the party claimed to have waived or consented. Any consent by a party to, or waiver of, a breach under this Agreement shall not constitute or consent to, a waiver of, or excuse for any other, different or subsequent breach.
E. It shall be understood that the Contractor is an independent contractor, and the Contractor, its agents, officers and employees, in the performance of this Agreement, shall act in an independent capacity and not as officers or employees of the State.

Article 4:     Assurances
A. The Contractor warrants that it has carefully reviewed the needs of the State for products and services, as described in the Procurement and its attachments and otherwise communicated in writing by the State to the Contractor, that it has familiarized itself with the specifications, and it warrants that it can provide such products and services as represented in its Proposal and the other documents incorporated into this Agreement.
B. The Contractor agrees that it will perform its obligations hereunder in accordance with all applicable laws, rules and regulations now or hereafter in effect.
C. The Contractor warrants and affirms that the terms of this Agreement do not violate any contracts or agreements to which it is a party and that its other contractual obligations will not adversely influence its capabilities to perform under this Agreement.

Article 5:     Contractor Requirements
A.	The Contractor agrees to assume complete responsibility for the cost effective and timely accomplishment of all activities and duties required by this Agreement and to carry out those activities and duties in a competent and timely manner.  The Contractor also agrees to perform in accordance with the specifications contained in the Procurement, as well as its proposal. 
B.	The Contractor accepts sole and complete responsibility for the timely accomplishment of all activities required under this Agreement.  Contractor shall also:
1.	Maintain an adequate administrative organizational structure sufficient to discharge its contractual responsibilities.
2.	Provide for normal day-to-day communications and maintain the level of liaison and cooperation with the State as necessary for proper performance of all contractual responsibilities.
3.	Replace any employee whose continued presence would be detrimental to the success of the State’s efforts with an employee of equal or better qualifications.  The State Project Director will exercise exclusive judgment in this matter and will be required to make such a request in writing only upon written request of the Contractor.
4.	Notify the State in writing of any changes in the persons designated to bind the Contractor.
5.	Ensure that all contacts by Contractor personnel with other external organizations, to fulfill the objectives of this Agreement, are cleared and coordinated by the State.  The State will fulfill this role promptly, so as not to impede the Contractor’s timely performance hereunder.
6.	Assume responsibility for the accomplishment of all activities and duties required by this Agreement and carry out those activities and duties in a competent and timely manner.
7.	Notify the State within three business days, in writing, of each problem that threatens the success of the project, including a recommendation for resolution whenever possible.
8.	Agree that no aspect of Contractor performance under this Agreement will be contingent upon State personnel or the availability of State resources with the exception of 1) Those activities specifically identified in this Agreement as requiring State acquisition, approval, policy decisions, or policy approvals, 2) The normal cooperation which can be expected in a contractual relationship.  Such actions by the State will not be unreasonably delayed, and except as stated specifically herein, the State shall not be liable for any damages for delays.
9.	Reasonably cooperate with any other contractors who may be engaged by the State to carry out responsibilities associated with this Agreement and immediately take into account changes mandated by Federal regulatory agencies and the State due to changes in policies, regulations, statutes or judicial interpretations, which the State and/or the Contractor may become aware of.
10. Recognize and agree that any and all work performed outside the scope of this Agreement shall be deemed by the State to be gratuitous and not subject to charge by the Contractor.
11. Implement changes within the scope of work of this Agreement, in accordance with a State approved schedule, including changes in policy, regulation, statute or judicial interpretation.
C.	The Contractor agrees that it and its personnel will at all times comply with all security regulations in effect at the State’s premises, or any premises assigned, and externally for materials belonging to the State or to the Project.
D. The Contractor, if a municipal corporation, represents that it is a self-insured entity. If a not-for-profit corporation or entity other than a self-insured municipal corporation, the Contractor agrees to obtain and maintain in effect a general policy of liability insurance in an appropriate amount. The Contractor agrees that it will require any and all Subcontractors with whom it subcontracts pursuant to this contract to obtain and maintain a general policy of liability insurance in an appropriate amount. 
E. The Contractor agrees to secure and keep in effect during the term of this agreement a policy of comprehensive liability insurance (if required) covering services to be performed pursuant to this agreement and to provide OCFS with a certificate of insurance indicating such coverage is in effect.  Such certificate shall name OCFS as an additional insured and shall state that the policy will not be cancelled or changed without 10 days prior written notice to OCFS.
F. The Contractor shall secure and keep in effect during the term of this agreement workers compensation and disability benefits coverage as required by law.  The Contractor shall provide to OCFS certificates of such coverage, or proof that such coverage is not required, in such form as required by the Worker's Compensation Board.

Article 6:     Nonassignability
A.	Full responsibility for the delivery of services provided by another firm acting as a subcontractor to the Contractor under this Agreement shall be assumed by the Contractor.  Should the Contractor seek external financing, the State reserves the right to approve the assignment of the contract for financing purposes.  The State shall consider the prime contractor to be sole contact with regard to all provisions of this Agreement.
B.	Nothing contained in this Agreement, expressed or implied, is intended to confer upon any person, corporation or other entity, other than the parties hereto and their successors in interest and assigns, any rights or remedies under or by reason of this Agreement.
C.	Subcontracting or assignment of the Contractor’s duties and responsibilities will not be allowed without prior written approval of the State as specified in Appendix A.  The Contractor shall furnish to the State the following:
1. A description of the supplies or services to be provided under the proposed subcontract;
2. Identification of the proposed subcontractor, including protected class status; and
3. Any other reasonable information or documentation requested by the State.

Article 7:     Charges
A. Payment to the Contractor shall be based on invoices submitted by the Contractor or on a Standard New York State Claim for Payment in a form acceptable to the State and the Comptroller of the State of New York.  The State will make best efforts to process all invoices or claims for payment within thirty (30) days of their receipt; however, failure to make payment within said timeframe shall not be considered a breach of contract. 
B. Payment shall be made at the rates, frequency and manner as set forth in Appendix C attached hereto.
C. The State shall not be liable for the payment of any taxes under this Agreement however designated, levied or imposed. The State represents that the Contractor is not liable for the payment of any transfer taxes including, but not limited to, sales taxes upon goods or services purchased for or provided to the State.

Article 8:     Performance Standards
Per specification requirements indicated in Appendix D

Article 9:     Procurement lobbying Law
The Contractor will comply with all New York State and Office procedures relative to the permissible contacts and disclosure of contacts as required by State Finance Law Sections 139-j and 139-k and Office procedures and will affirmatively certify that all information provided pursuant to those provisions is complete, true and accurate.  This certification is included in the Offerer’s Certification and Affirmation of Understanding and Agreement pursuant to State Finance Law Sections 139-j and 139-k.

Article 10:     Public Officer’s Law
A. The Contractor agrees not to engage in any conduct which the Contractor knows would violate or would assist an employee of the State in violating Sections 73 and 74 of the Public Officers’ Law.
B. The Contractor further recognizes that an administrative or judicial finding that a Contractor has violated any of the statutes specified in the Contractor/Subcontractor Background Questionnaire completed prior to the award of this contract may entitle the State to terminate the contract, at its discretion, within thirty days after the Contractor notifies the State of such finding or the State notifies the Contractor that it has become aware of such finding.
C. Any termination of the contract by the State under this Article shall be deemed to be a termination of the contract for cause.  The remedies set forth in this section shall be in addition to any other remedy available to the State under this contract or under any other provisions of law.

Article 11:     Rights of the State
A. LICENSE/OWNERSHIP/TITLE OF PRODUCTS FURNISHED - contractor warrants full ownership, clear title or perpetual license rights to any and all tangible or intangible products furnished, used or modified by the Contractor or third parties on behalf of the State, and Contractor shall be solely liable for the full cost of acquisition associated therewith.  Contractor shall provide the State with appropriate documentation indicating the vesting of such rights in Contractor, and/or the right to transfer or transfer of such rights, as requested by the State.  The cost of obtaining such rights for continued perpetual use of such product(s) by the State upon Project completion shall be deemed to have been included by Contractor in its proposal.  Such products include, without limitation, all hardware, commodities, custom programming or third party software, training modules, printed materials, source codes, or any other products or services furnished pursuant to this Agreement.  The Contractor fully indemnifies the State for any loss, damages or actions arising from a breach of said warranty without limitation. The State and Federal awarding agency reserves a royalty-free, nonexclusive, and irrevocable license to reproduce, publish or otherwise use, and to authorize others to use, for Federal Government purposes: (a) The copyright in any work developed under a grant, subgrant, or contract under a grant or subgrant; and (b) Any rights of copyright to which a grantee, subgrantee or a contractor purchases ownership with grant support.

B. TITLE TO PROPRIETARY INFORMATION FURNISHED FOR TESTING PURPOSES- Any and all proprietary written documentation, information, object or source code and software provided to the State for use in conjunction with an evaluation, shall remain the property of Contractor.  In such event, Contractor hereby grants the State and its Authorized Users a perpetual, non-transferable and non-exclusive license to use all such documentation, technical information, confidential business information and all software and related documentation, in whatever form recorded (all hereinafter designated “property”), which are furnished to the State for testing purposes only.

C. OWNERSHIP/TITLE TO CUSTOM PRODUCTS/PROGRAMMING DELIVERABLES -	All custom products, including custom programming or any other deliverables, including, without limitation: software source code, object code, user or training manuals, programming, reports, and any other materials, preliminary, final and otherwise, prepared, written or developed for the State in the performance of services under this Agreement (hereinafter “Custom Products”) shall be furnished to and shall become the sole and exclusive property of the State and shall be treated as confidential with the reciprocal proprietary obligations in the foregoing paragraph B of Article 11 imposed upon the Contractor, its subcontractors and partners.  The State retains ownership rights to modifications developed for the State pursuant to this Agreement, including modifications made or incorporating third party proprietary components, or components transferred under perpetual license to the State pursuant to paragraph A of Article 11.  In all such events, Contractor shall be deemed to have granted or secured a perpetual license to the State for Contractor or third party product being furnished and modified, in accordance with the provisions of paragraph A of Article 11.  Contractor hereby agrees to take all necessary and appropriate steps to ensure that the custom products, including custom programming or any other deliverables, when completed and delivered to the State are protected against unauthorized copying, reproduction and marketing by or through Contractor.

Article 12:     Document Incorporation and Order of Precedence
A.	This Agreement consists of:
1. The body of this Agreement (i.e., that portion preceding the signatures of the parties in execution);
2. The Exhibits attached to this Agreement body; and
3. The Appendices attached to or incorporated by reference in this Agreement body.
4. Procurement documents (if noted on cover page)
5. Contractor’s proposal (if noted on cover page)
B.	In the event of any inconsistency in or conflict among the document elements of this Agreement identified in this Section, such inconsistency or conflict shall be resolved by giving precedence to the document elements in the following order:
1. First, Appendix A;
2. Second, body of this Agreement and the Exhibits;
3. Third, the Procurement documents (if noted on cover page); and
4. Fourth, the Contractor’s Proposal (if noted on cover page).
C. This Agreement as defined in this Section constitutes the entire agreement between the parties with respect to the subject matter; all prior agreements, representations, Statements, negotiations and undertakings are superseded hereby.  The terms, provisions, representations and warranties contained in this Agreement shall survive performance hereunder.

Article 13:     Interpretation and Disputes
A. This Agreement shall be construed and interpreted in accordance with the Laws of the State of New York. Except as otherwise provided for in the Agreement, any dispute which is not disposed of by agreement shall be submitted in writing to and decided by the Commissioner of the Office of Children and Family Services (Commissioner) or his/her duly authorized representative(s) or designee(s).
B. If the Contractor is unwilling to accept the decision of the Commissioner or a decision is not made in ninety (90) days, it may then pursue its normal legal remedies de nova, but it is specifically agreed that any and all reports made by the Commissioner upon the disagreement at issue shall be admissible as evidence in any court action taken with respect to the matter.  Pending conclusion of any dispute or disagreement by whatever procedure, the interpretation placed upon the Agreement by the STATE shall govern operation thereunder and the Contractor shall continue to perform under the Contract. The Contractor shall be required to bring all legal proceedings relating to this Agreement against the OCFS or the State of New York in the courts located in the State of New York.

Article 14:     Indemnification of the State
A. In performance of its duties pursuant to this Agreement, Contractor shall fully indemnify and save harmless the State from suits, actions, damages and costs relating to personal injury, damage to real or personal tangible or intangible property, or any other claim for direct damages arising as a result of acts or omissions of Contractor, its officers, employees, subcontractors, partners or agents.
B. The State and OCFS may, in addition to other remedies available to them at law, retain such monies from amounts due Contractor, or may proceed against any performance and payment bond under this Agreement, as may be necessary to satisfy any claim for damages, penalties, costs and the like asserted by or against them; provided, however, that the Contractor shall not indemnify to the extent that any claim, loss or damage arising hereunder is caused by the solely negligent act or failure to act of the State.
C. As a condition to the foregoing indemnity obligations under this Article, the State shall provide the Contractor with prompt notice of any claims for which indemnification may be sought hereunder, shall reasonably cooperate with Contractor in connection with any such claim and shall be responsible for its compliance with any laws and regulations associated with any deliverables supplied by Contractor hereunder.

Article 15:     Force Majeure
Neither party shall be liable or deemed to be in default for any delay or failure in performance beyond its control under this Agreement resulting directly or indirectly from acts of God, civil or military authority not within the control of the State, acts of public enemy, wars, riots, civil disturbances, insurrections, accidents, fire, explosions, earthquakes or flood, or acts of omission or commission of individuals not under the respective parties’ control except as specifically stated elsewhere in this Agreement.  The parties are required to use best efforts to eliminate or minimize the effect of such events during performance of this Agreement.

Article 16:     Record Retention
A.	The Contractor agrees to preserve all Agreement-related records in accordance with the provisions of Paragraph 10 of Appendix A for the term of this Agreement.  Records involving matters in litigation shall be kept for a period of not less than three (3) years following the termination of the litigation.  Microfilm copies of any Agreement-related documents may be substituted for the originals with the prior written approval of the State, provided that the microfilming procedures are accepted by the State as reliable and are supported by an adequate retrieval system.
B.	The Contractor shall be responsible for assuring that the provisions of this Section shall apply to any subcontract related to performance under this Agreement.

Article 17:     Access to And Audit of Agreement Records
A.	All records and information obtained by the State pursuant to the provisions of this Agreement, whether by audit or otherwise, shall be usable by the State solely for the purpose of performing this Agreement in any manner, in its sole discretion, as it deems appropriate and the Contractor shall have no right of confidentiality or proprietary interest in such records or information.  Notwithstanding the preceding sentence and in addition to the provisions set forth in Appendix A, the State agrees, in those instances in which it has discretion, not to disclose outside those Government agencies involved in the performance of this Agreement and then only to the personnel who are involved in the performance, the following data:
1. Any resume or other description of qualifications which includes the name of the individual;
2. Any individual’s actual salary;
3. The Contractor’s indirect rates including labor overhead, General and Administrative (G&A) and fee; and
4. The methodology for calculating those indirect rates including the allocation base.
5. The Contractor’s corporate financial Statements.
B.	The Contractor shall promptly notify the State of any request by anyone for access to any records maintained pursuant to this Agreement.  Access by Federal or State bank regulatory agents, or Contractor’s regular outside auditors to Contractor’s financial records, pursuant to regularly scheduled or routine audits or inspection of Contractor, shall not require notification to the State provided that rights of confidentiality or proprietary interests are preserved.
C.	The Contractor shall be responsible for assuring that the provisions in this Section shall apply to any subcontract related to performance under this Agreement.

Article 18:     Confidentiality of Information
The Contractor, its officers, agents and employees and subcontractors, shall treat all information, with particular emphasis on information relating to recipients and providers, which is obtained by it through its performance under this Agreement, as confidential information to the extent required by the Laws of the State of New York and of the United States and any regulations promulgated there-under.
A. Individually identifiable information relating to any eligible recipient or provider shall be held confidential and shall not be disclosed by the Contractor, its officers, agents and employees or subcontractors, without the prior written approval of the Commissioner or a designee.
B. The use of information obtained by the Contractor in the performance of its duties under this Agreement shall be limited to purposes directly connected with such duties.
C. The Contractor shall promptly advise the State of all requests made to Contractor for information described in paragraph 1., above.
D. The Contractor shall be responsible for assuring that any agreement between the Contractor and any of its officers, agents and employees or subcontractors contains a provision which strictly conforms to the provisions of this subsection.

Article 19:     Affirmative Action
Per Appendix M/WBE 

Article 20:     Termination of the Agreement
A. The Agreement shall be subject to the following termination provisions:
1. Mutual Consent:  All or any part of this Agreement may be terminated by mutual written agreement of the contracting parties.
2. Cause:  All or any part of this Agreement may be terminated immediately by the State, upon written notice of termination to the Contractor, if the Contractor fails to comply with any of the terms and conditions of the Agreement and/or with any laws, rules, regulations, policies, or procedures that are application to the Agreement.
3. Non-Responsibility:  The Contractor shall provide to the Office such information as is required by the Office in order that the Office may determine whether the Contractor is a responsible vendor for purposes of compliance with Section 163 of the State Finance Law and requirements of the Office of the State Comptroller established thereunder.  If there is any change in any of the vendor responsibility information provided to the Office by the Contractor at any time during the term of this AGREEMENT, the Contractor shall be required to immediately notify the Office so that the Office may assess whether the Contractor continues to be a responsible vendor.  Should the Contractor fail to notify the Office of any change in the vendor responsibility information or should the Office otherwise determine that the Contractor has ceased to be a responsible vendor for the purposes of this AGREEMENT, the Office may terminate this AGREEMENT upon thirty (30) days written notice to the Contractor.
4. Convenience:  This Agreement may be terminated if the State deems that termination would be in the best interest of the State provided that the State shall give written notice to the Contractor not less than thirty (30) days prior to the date upon which termination shall become effective.
5. Lack of Funds:  If for any reason the State or the Federal government terminates or reduces its appropriation or fails to pay the full amount of the allocation for the operation of one or more programs funded under this Agreement, the Agreements may be terminated or reduced at OCFS’ discretion, provided that no such reduction or termination shall apply to allowable costs already incurred by the Contractor where funds are available to the State for payment of such costs.  Upon termination or reduction of the Agreement, all remaining funds paid to the Contractor that are not subject to allowable costs already incurred by the Contractor shall be returned to the State.  In any event, no liability shall be incurred by the State beyond monies available for the purposes the Agreement.  The Contractor acknowledges that any funds due to the State because of disallowed expenditures after audit shall be the Contractor’s responsibility.
6. Force Majeure:  The State may terminate or suspend its performance under the Agreement immediately upon the occurrence of a “force majeure.”  For purposes of this Agreement, “force majeure” shall include, but not be limited to, natural disasters, war, rebellion, insurrection, riot, strikes, lockout and any unforeseen circumstances and acts beyond the control of the State which render the performance of its obligations impossible.
7. State Finance Law §139-k:  This Agreement may be terminated in the event it is found that the certification filed by the Contractor during the procurement process as required by New York State Finance Law §139-k was intentionally false or intentionally incomplete.  
8. Bankruptcy:  This Agreement may be deemed terminated immediately at the option of the State upon the filing of a petition in bankruptcy or insolvency, by or against the Contractor.  Such termination shall be immediate and complete, without termination costs or further obligations by the State to the Contractor.
B. Notice of Termination:
1. Service of Notice:  Written notice of termination shall be sent by:
a. Personal messenger service; or
b. Certified mail, return receipt requested and first class mail
2. Effective date of termination:  The effective date of the termination shall be the later of (i) the date indicated in the notice or (ii) the date the notice is received by the Contractor and shall be established as follows:
a. If the notice is delivered by hand, the date of receipt shall be established by the receipt given to the Contractor or by affidavit of the individual making such hand delivery attesting to the date of delivery; or
b. If the notice is delivered by mail, by the receipt returned from the United State Postal Service, or if no receipt is returned, five business days from the date of mailing of the letter, postage prepaid, in a depositor under the care and control of the United States Postal Service.
C. Effect of Notice and Termination of State’s Payment Obligations:
1. Upon receipt of notice of termination, the Contractor agrees to cancel, prior to the effective date of any prospective termination, as many outstanding obligations as possible, and agrees not to incur any new obligations after receipt of the notice without approval by the State.
2. The State shall be responsible for payment on claims for services or work provided and costs incurred pursuant to the terms of the Agreement. In no event shall the State be liable for expenses and obligations arising from the requirements of the Agreement after its termination date. 
D. Effect of Termination Based on the Misuse or Conversion of State or Federal Property
Where the contract is terminated for cause based on Contractor’s failure to use some or all of the real property or equipment purchased pursuant to the contract for the purposes set forth herein, the State may, at its option, require:
1. The repayment to the State of any monies previously paid to the Contractor; or
2. The return of any real property or equipment purchased under the terms of the Master Contract; or
3. An appropriate combination of clauses (a) and (b) above.

Nothing herein shall be intended to limit the State’s ability to pursue such other legal or equitable remedies as may be available.
E. Suspension:  It is understood that the State reserves the right to suspend or reduce Contractor services during the term of the Agreement or during a   task order period.  Such action(s) by the State shall not be considered a breach of this Agreement or otherwise give rise to damages on the part of the Contractor, provided, however, that Contractor is given written notification of such action.

Article 21:     Patent/Copyright Indemnification
Contractor will indemnify, defend and hold the State harmless from and against all Damages, expenses, including reasonable attorney’s fees), claims, judgments, liabilities and costs which may be finally assessed against the State in any action for infringement of a United States Letter Patent with respect to the products furnished, or of any copyright, trademark, trade secret or other third party proprietary right, provided that the State shall give the Contractor:  (i) prompt written notice of any action, claim or threat of infringement suit, or other suit; (ii) the opportunity to take over, settle or defend such action, claim or suit at Contractor’s sole expense; and (iii) assistance in the defense of any such action at the expense of the Contractor.
If the use of any item(s) or part(s) thereof shall be enjoined for any reason or if Contractor believes that it may be enjoined, Contractor shall have the right, at its own expense and sole discretion to take action in the following order of precedence:  (i) to procure for the State the right to continue using such item(s) or part(s) thereof, as applicable; (ii) to modify the component so that it becomes non-infringing equipment of at least equal quality and performance; or (iii) to replace said item(s) or part(s) thereof, as applicable, with non-infringing components of at least equal quality and performance.
The foregoing provisions shall not apply to any infringement occasioned by modification by the State of any tangible or intangible products without Contractor’s approval or the use of any equipment with any adjunct device added by the State without the consent of the Contractor.
In the event that an action at law or in inequity is commenced against the State arising out of a claim that the State’s use of a product under this Agreement infringes any patent, copyright or proprietary right and Contractor is of the opinion that the allegations in such action in whole or in part are not covered by the indemnification and defense provisions set forth in this Agreement, Contractor shall immediately notify the State and the Office of the Attorney General in writing and shall specify to what extent the Contractor believes it is obligated to defend and indemnify under the terms and conditions of this Agreement.  Contractor shall in such event protect the interests of the State and secure a continuance to permit the State to appear and defend its interests in cooperation with Contractor as is appropriate, including any jurisdictional defenses the State may have.

Article 22:     Lobbying Certification
Section 1352 of Title 31 of the U.S. Code requires that funds appropriated to a Federal agency be subject to a requirement that any Federal Contractor or grantee (such as the State) must be required to certify that no Federal funds will be used to lobby or influence a Federal officer or a Member of Congress.  The certification the State has been required to sign for HHS provides that the language of this certification (shall) be included in the award documents for all sub-awards at all tiers (including subcontracts, sub-grants, and contracts under grants, loans and cooperative agreements) and that all sub-recipients shall certify and disclose accordingly.  The certification also requires the completion of Federal lobbying reports and the imposition of a civil penalty of $10,000 to $100,000 for failing to make a required report.  As a sub-recipient, the Contractor understands and agrees to the Federal requirements for certification and disclosure.

Article 23:     Notification
A. Any notice or other communication required by or pertaining to this Agreement shall be sent to the destinations indicated by the State’s designated Project Director or the Contractor’s designated Project Director.  If no destination has been so indicated, such notices or communications may be directed to the address(es) or destination(s) at which the parties to this Agreement were located when this Agreement was executed or to the last known address or destination for such party.  Contractor shall be responsible for notifying the State of any change of address or destination to which notices and communications should be sent.
B. Except as otherwise specified elsewhere in this Agreement, notices or communications may be given orally or in writing and shall be effective when received.  To remain effective, oral notifications must be confirmed in writing, transmitted in a manner to be received no later than ten (10) working days after the oral notification.  Notices or communications may be transmitted by personal delivery, ordinary U.S. Mail, registered or certified mail, overnight delivery service, telegram, telephone, facsimile device, electronic means or any other means of transmission that results in the fixation of the information transmitted in a tangible medium of expression.
C. Notices or communications shall be considered received on the day such receipt is acknowledged by a signed receipt or by any other means of verification that is recorded in a tangible medium of expression.  Notices or communications from the State to the Contractor shall also be considered received as follows:
1. Oral notifications shall be considered received on the date indicated as the date of conversation in any written confirmation or on the day sworn in an affidavit to be the date of such conversation, unless contested.
2. Notices or communications by ordinary, registered or certified U.S. Mail shall also be considered received on the first working day after five (5) days following the day the transmittal is postmarked or following the day sworn in an affidavit to be the date the transmittal was deposited in a post office or an official depository.
3. Notices or communications dispatched by overnight delivery service shall be considered received one (1) working day after having been dispatched.
4. Transmissions by facsimile device or electronic means shall be considered received, upon the receipt by the State of a signal from the equipment of the Contractor indicating that the transmission was received.
5. Notices or communications transmitted by personal delivery shall be considered received on the day the transmission is delivered to an agent of the Contractor.
6. Any other transmissions shall be considered received no later than five (5) working days after transmission by the STATE is completed.

Article 24:     Conflict of Interest
If during the term of this Agreement and any extension thereof the Contractor becomes aware of an actual or potential relationship which may be considered a conflict of interest, the Contractor shall notify the State in writing immediately.  Should the Contractor engage any current or former New York State employee as its own employee or as an independent contractor because of such employee’s knowledge of New York State finances, operations or knowledge of the State’s programs, or any current or former State employee who in the course of his State employment had frequent contact with Management level Contractor employees, the Contractor shall notify the State, in writing, immediately; should the State thereafter determine that such employment is inconsistent with State or Federal Law, the State shall so advise the Contractor, in writing, specifying its basis for so determining, and may require that the contractual or employment relationship be terminated.

Article 25:     Other Agency Use
The Contractor must extend the terms and conditions to any State agency in New York State.  It must also extend the terms and conditions to (1) County Agencies in New York State providing human services such as income maintenance, job training, employment and social services or health related services as well as (2) Local Social Services Districts in New York State including New York City, which is considered a single LSSD, consisting of the Human Resources Administration, The Administration for Children’s Services, and the Department of Homeless Services.

Article 26:     Warranty for Deliverables/ Workmanship
Contractor guarantees that any required deliverables, tangible or intangible, regardless of form, shall be unconditionally guaranteed for the full contract term. This warranty will be voided by the misuse, accident, operation in other than the specified operating environment, unauthorized modification of the source code or failure caused by a product for which the Contractor is not responsible.

Article 27:     Vendor Responsibility
By signing this contract, the contractor certifies that within the past three years the contractor has engaged in no actions that would establish a basis for a finding by OCFS that the contractor is a non-responsible vendor or, if the contractor has engaged in any such action or actions, that all such actions have been disclosed to OCFS prior to entering into this contract.  The actions that would potentially establish a basis for a finding by OCFS that the contractor is a non-responsible vendor include:
· The contractor has had a license or contract suspended, revoked or terminated by a governmental agency. 
· The contractor has had a claim, lien, fine, or penalty imposed or secured against the contractor by a governmental agency.
· The contractor has initiated a bankruptcy proceeding or such a proceeding has been initiated against the contractor. 
· The contractor has been issued a citation, notice, or violation order by a governmental agency finding the contractor to be in violation of any local, state or federal laws.
· The contractor has been advised by a governmental agency that a determination to issue a citation, notice or violation order finding the contractor to be in violation of any local, state or federal laws is pending before a governmental agency. 
· The contractor has not paid all due and owed local, state and federal taxes to the proper authorities.
· The contractor has engaged in any other actions of a similarly serious nature.  
Where the contractor has disclosed any of the above to OCFS, OCFS may require as a condition precedent to entering into the contract that the contractor agree to such additional conditions as will be necessary to satisfy OCFS that the vendor is and will remain a responsible vendor.  By signing this contract, the contractor agrees to comply with any such additional conditions that have been made a part of this contract.

By signing this contract, the contractor also agrees that during the term of the contract, the contractor will promptly notify OCFS if the contractor engages in any actions that would establish a basis for a finding by OCFS that the contractor is a non-responsible vendor, as described above.

Article 28:     State Tax Law Section 5-a
By signing this contract, the contractor agrees to comply with the State Tax Law section 5-a.

Article 29:     Consultant Disclosure
Pursuant to Chapter 10, New York State Office of Children and Family Services (OCFS) must require all contractors, including sub-contractors, to submit an annual report.  As a result of these changes in law, State contractors are required to disclose, by employment category; the number of persons employed to provide services under a contract for consulting services, the number of hours worked, and the amount paid to the contractor by the State as compensation for work performed by these employees.  Be reminded that this includes information on any persons working under a subcontract with the State contractor.  The Office of the State Comptroller (OSC) has a prescribed format for reporting.

The legislation also expands the definition of contracts for consulting services to include any contract entered into by a State Agency including: analysis, evaluation, research, training, data processing, computer programming, engineering, environmental, health, and mental health services, accounting, auditing, paralegal, legal, or similar services.  Additional information can be found in the Guide to Financial Operation issued by OSC This guide can be accessed at: http://www.osc.state.ny.us/agencies/guide/MyWebHelp/.

The Legislation requires that contractors complete OSC Form B - State Consultant Services-Contractor’s Annual Employment Report for consultant services on a State Fiscal year basis.  This form is indexed as form OCFS-4843.  Contractors are required to report for the period starting April 1 or the contract start date, whichever is later, to March 31 of the following year, and annually thereafter for the duration of the contract.

This Consultant Employment Report provides a format for reporting the actual number of employees providing services on the contract or through subcontracts, and is due to OCFS, OSC and the NYS Department of Civil Service, at the addresses identified below, by May 15 following the end of the State fiscal year and annually thereafter.  A separate Form B must be submitted for each contract.  Please submit a copy of this form to each of the following:

Mr. Kevin Sweet
NYS Office of Children and Family Services
Bureau of Contract Management
52 Washington Street South Building, Room 202
Rensselaer, New York 12144

and:

NYS Office of the State Comptroller
Bureau of Contracts
110 State Street 11th Floor
Albany, New York 12236
Attn: Consultant Reporting

and:

NYS Department of Civil Service
Alfred E. Smith Office Building
Counsel’s Office, 8th Floor
80 South Swan Street
Albany, New York 12239
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