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December 2, 2005

Re:  Capital Projects for Congregate Care Facilities Operated by Voluntary

       Agencies

Dear Agency Executive:

In accord with Chapter 472 of the Laws of 2004, OCFS is authorized to receive applications for financing through the Dormitory Authority of the State of New York (DASNY) for capital improvement projects for residential institutions that serve 13 or more foster children and/or children placed by Committees on Special Education (CSEs).  Under this law, DASNY may issue no more than $30 million in bonds, which is to be utilized for capital projects to equip, renovate or replace existing residential institutions to improve the health and safety of children in care.  The financing costs that are associated with approved projects will be in addition to the $30 million authorization for capital construction costs.

In addition, as part of OCFS’ maximum State aid rate package for the 2005-06 rate year, OCFS received approval to authorize congregate foster care programs to provide an alternative reimbursement mechanism for capital projects through waivers of the property parameters used in the existing rate structure.

I.  Program Implications

    A.  Application for DASNY Financing

OCFS has established an application process with two phases.  The initial phase allows the applicant, with a minimal outlay of expenditures, to describe the purpose and scope of its project, to explain how its project meets the established criteria, to discuss its qualifications, and to estimate the project costs.  The initial phase will facilitate the identification of proposals that best meet the established criteria and the identification of those proposals that have the greatest potential to successfully complete the comprehensive application process.  Applicants are directed in this initial phase not to expend funds for various consulting services, and not to obtain or submit line drawings or blue prints.

Those agencies that best meet the necessary program and fiscal qualifications in the initial application phase, and are identified as having the greatest potential to successfully complete the next phase, will be invited to complete the comprehensive phase of the application process.  The comprehensive phase will require an agency to expend the necessary funds to specify the details of the proposed capital project.


1.  Procedure for Submitting Initial Application for DASNY Financing

a) An eligible agency that is interested in applying for DASNY financing must complete and submit an initial application.  The completed application must be submitted to the applicable OCFS regional office or other governmental agency that licenses and monitors the residential program, as well as to the OCFS Rate Setting Unit.  Directions regarding the submission of the initial application are contained in the initial application packet, which can be obtained at the following Internet address:



      http://www.ocfs.state.ny.us/main/rates/    

b) The initial target date for submitting applications to OCFS for DASNY financing is January 31, 2006.  

c) As part of the application, a voluntary agency must obtain preliminary support of their proposed capital project from existing or prospective referral sources.  Though there is no minimum standard, for existing programs, voluntary agencies are strongly encouraged to obtain certifications from referral sources that represent at least 80 percent of the children served in the program that will be affected by the capital project.  Support from referral sources will be an important consideration in the approval process for proposals.  

d) The initial application packet includes the necessary forms for submission, including: 

i. a format for a Preliminary Certification that a local department of social services (LDSS) would use to document its support of an agency’s initial application for DASNY financing; and

ii. where a voluntary agency would look to a local school district, rather than a local social services district, to document its support of a capital project, the same format used by a local social services district could be used by a local school district to document its support of the project.

2.  OCFS Criteria for Evaluating DASNY Proposals    

a) The project must be necessary to address the health and safety needs of children at the institution, as follows:

i. Applications will be considered that propose to improve compliance with health and safety requirements that affect children in the residential program.  For institutions that OCFS does not license, the need to improve compliance with health and safety requirements must be confirmed or verified in writing through letters or reports from the applicable governmental agency that licenses or monitors the program, from building inspectors, or from other professionals who have no vested interest in the agency.  

ii. Applications also will be considered that focus on improving the health and safety of specialized groups of children being served in the institution by improving the ability of a residential program to provide required program services.  Following are examples of such conditions:

1. The existing physical plant may need to be improved or reconfigured to better serve specialized groups of children in the program (e.g., reconfiguring room space to better meet the needs of severely disturbed children or children with other specialized clinical needs; or changing the overall unit structure to improve supervision of children and reduce possible injuries to children).  For institutions that OCFS does not license, specific documentation of the need for such changes must be provided in the form of site visit citations, incidence reports, or other recommendations from the applicable governmental agency that licenses or monitors the residential program.

2. The existing physical plant may need to be modified to make it more accessible under the Americans with Disabilities Act (ADA), where there is no other reasonable accommodation that would address the accessibility issues.  Documentation must be provided which states the nature of the accessibility issue and the alternatives considered by the agency.  For institutions that OCFS does not license, specific documentation of the need for such changes must be provided from the applicable governmental agency that licenses or monitors the residential program.

b) The following factors will also be considered by OCFS in determining which applicants will be invited to submit a Comprehensive Application:

i. bed utilization in an existing program that demonstrates the ongoing demand for the program;

ii. relative need for the project compared to other applicants;

iii. appropriateness in the physical design of a reconfigured program to improve the health and safety of children in the program (e.g., by eliminating architectural barriers, by creating smaller units, or by providing for the importation of services to support a safer and more effective program);

iv. flexibility in the physical design of a reconfigured program to provide for better supervision and/or allow for changing staffing patterns or other creative  structural arrangements (e.g., design strategies that allow for beds to be readily incorporated from one unit to an adjacent unit to more safely and flexibly accommodate gender, treatment or other specialized program needs); 

v. preliminary certifications in support of the proposed project;

vi. financial strength and viability of the applicant agency, and the assessment of project costs as reasonable, necessary and cost effective; and

vii. OCFS decisions regarding statewide bed planning and development.

c) In addition, DASNY staff will assess the likelihood of applicants to meet the tax exempt financing requirements.

3.  The Comprehensive Phase of DASNY Application Process

a) Those agencies invited to complete the comprehensive phase of the application process will be advised regarding the necessary steps to complete the process.

b) The following determinations will need to be made by the State regarding those agencies that are invited to complete the comprehensive phase and that submit their completed applications:

i. OCFS, the Division of the Budget, DASNY, and any other State agency that licenses the institution must approve the project plans and specifications as necessary to address the health and safety needs of the children in care at the institution.

ii. OCFS, the Division of the Budget, and DASNY must approve all aspects of the project, including the qualifications of the applicant agency, and including an assessment of the project costs as reasonable, necessary and cost effective.

iii. Referral sources must provide final certifications in support of the proposed project.

4.  Security Interest Requirements for DASNY Financing

a) An agency that is approved for DASNY financing will be required to enter into a lease, sublease or other agreement with DASNY which will require the agency to:  

i. establish an account with a bank or trust company and enter into contracts with all payors that provide for the deposit of all the funds it receives for providing residential care to children in the financed program, including all payments from social services districts and school districts;

ii. provide DASNY with a security interest in the account so that DASNY receives its required monthly payments from the account before the institution can access the funds; 

iii. provide DASNY with a mortgage or other interest in the real property used by the institution to provide residential services; and 

iv. continue to operate the program during the period of the agreement with DASNY; and where the program ceases operations during that time, that a qualified replacement not-for-profit entity could assume the responsibility for continuing to provide a residential institution for children on that site and assume the obligations under the agreement.  


5.  Rates and Reimbursement Mechanisms for DASNY Financing

a) For those programs approved for DASNY financing under this new law, OCFS will establish a capital financing add-on rate to cover the approved capital costs associated with any foster children and Committee on Special Education (CSE) children placed in a financed program. 

b) Local social services districts (LDSS) or school districts responsible for the maintenance costs for a child being served in a program for which DASNY financing is approved will be required to pay the add-on rate calculated by OCFS to support the DASNY payments.

c) For CSE placements for the September through June period, the LDSS would be responsible for paying the add-on rate.  The LDSS would receive 40 percent reimbursement from the State and 20 percent reimbursement from the applicable school district for the add-on rate costs, in accordance with existing aid formulas for CSE maintenance.  For CSE placements for July and August, the local school district would be responsible for paying the add-on rate, and the school district would receive reimbursement from the State and the county in accordance with the existing aid formulas for the CSE placements for the summer months.  

d) For foster children, the LDSS would be responsible for paying the add-on rate, and the State would reimburse the LDSS for 50 percent of the add-on rate, net of any available federal funding for those costs that exceed the LDSS’ foster care block grant allocation.  

e) If the LDSS or school district fails to pay the add-on rate, the Office of the State Comptroller is authorized by Chapter 472 of the laws of 2004 to direct the intercept of State reimbursement to the non-compliant district.  The intercept amount will be certified by OCFS or the State Education Department, as applicable, to cover the unpaid add-on rate to DASNY.

B.  Alternative Application for Capital Financing Using Property Parameter Waiver 

DASNY financing may not be an appropriate mechanism for some projects currently seeking to improve the health and safety of children in care.  This is because DASNY financing may not be the most cost-effective mechanism, or because the need for the capital project is time sensitive, or because the demand for DASNY financing may be greater than the $30 million bonding authority.  Therefore, effective July 1, 2005, an alternative mechanism was made available which provides a reimbursement mechanism for capital projects within the existing rate structure.  

Similar to the procedure for DASNY financing, the application process for capital financing using the Property Parameter Waiver will involve a two-phased approach that requires an initial application followed by a comprehensive application, for those agencies that are advised to complete the comprehensive phase.  


1.  Procedure for Submitting Initial Application for Property Parameter Financing

a) A voluntary agency may apply for capital project financing within the existing rate structure, including a waiver of the fixed property parameter component of its program-specific State aid rate, where needed.  This procedure provides for additional reimbursement within the existing maximum State aid rate for supporting a capital project to replace or reconfigure residences to improve the health and safety of the children in care.  The health and safety criteria specified above in Section III. A., as the framework for submitting DASNY applications, will be applicable as well to applications for the Property Parameter Waiver.

b) An agency that operates a congregate care program for which OCFS establishes a maximum State aid rate may submit its proposal for Property Parameter Waiver financing to the applicable OCFS regional office or other governmental agency that licenses or monitors the program, as well as to the OCFS Rate Setting Unit.  Directions regarding the submission of the initial application are contained in the application packet for the Property Parameter Waiver, which can be obtained at the following Internet address:     http://www.ocfs.state.ny.us/main/rates/     

c) As part of the application, a voluntary agency must obtain preliminary support of their proposed capital project from existing or prospective referral sources.  Though there is no minimum standard, voluntary agencies are encouraged to obtain certifications (formats attached) from referral sources that represent at least 80 percent of the children served in the program that will be affected by the capital project.  Support from referral sources will be an important consideration in the approval process for such waiver proposals. 

d) The initial application packet includes the necessary forms, as follows: 

i. a format for a Preliminary Certification that a local department of social services (LDSS) would use to document its support of an agency’s initial application for Property Parameter financing; and

ii. where a voluntary agency would look to a local school district, rather than a local social services district, to document its support of a capital project, the same format used by a local social services district could be used by a local school district to document its support of the project.

e) When considering a decision to support funding for a capital project using the Property Parameter Waiver versus the DASNY mechanism, one should consider the Property Parameter Waiver for the following reasons:

i. Certain projects may be more cost-effective under the Property Parameter Waiver, when considering the overall demands and requirements of the DASNY application process, including substantial financing fees that are assessed for each project.  See the attached Overview of Tax Exempt Financing Process for further information on these requirements.  

ii. The Property Parameter Waiver may be a better mechanism for capital projects that are needed sooner rather than later.  This is because the DASNY application and approval process may take substantial time based on the need to “pool” all DASNY proposals for the purpose of issuing one bond, and the need to have all projects begin at the same time.

iii. The DASNY bonding authority for Chapter 472 capital projects in voluntary agencies is currently limited to $30 million.  Thus, there is currently a legislative funding limit on the number of proposals that can obtain DASNY financing.

2.  The Comprehensive Phase of the Property Parameter Waiver Process

a) Those agencies invited to complete the comprehensive phase of the application process will be advised regarding the necessary steps to complete the process.

b) The following determinations will need to be made by the State regarding those agencies that are invited to complete the comprehensive phase and that submit their completed applications:

i. OCFS, the Division of the Budget, and any other State agency that licenses the institution must approve the project plans and specifications as necessary to address the health and safety needs of the children in care at the institution.

ii. OCFS, and the Division of the Budget, and any other State agency that licenses the institution must approve all aspects of the project, including the qualifications of the applicant agency, and including an assessment of the project costs as reasonable, necessary and cost effective.

iii. Referral sources must provide final certifications in support of the proposed project.


3.  Reimbursement Mechanisms for Property Parameter versus DASNY Financing

a) For those programs approved for Property Parameter Financing, OCFS will intensify the existing maximum State aid rate to cover the approved capital costs associated with any foster children and Committee on Special Education (CSE) children placed in a financed program.

b) The following State reimbursement formulas will be applicable based on whether a capital project is financed through the Property Parameter Waiver or the DASNY mechanism:

i. For foster care placements, reimbursement under the Property Parameter Waiver will be limited to the foster care block grant, net of any available federal funding; whereas, under the DASNY financing mechanism, the State would reimburse the LDSS for 50 percent of the DASNY add-on rate, net of any available federal funding for those costs that exceed the LDSS’ foster care block grant allocation.  

ii. For CSE placements, the existing formula for reimbursing CSE maintenance would be applicable to either the DASNY add-on rate mechanism or the Property Parameter Waiver.  This means that for the regular school year, September through June, the LDSS would be responsible to pay the additional costs and would receive 40 percent reimbursement from the State and 20 percent reimbursement from the applicable school district.  For July and August, the applicable school district would be responsible for payment of these additional costs, and the school district would receive reimbursement from the State Education Department and the county in accordance with the existing aid formulas for CSE placements during the summer.  

II.  Contact Information

Any questions regarding the policies or procedures for the mechanisms specified in this letter should be directed to:

Catherine Korszun (518) 474-9732; or by e-mail through Outlook or Exchange;  or through the Internet at Catherine.Korszun@dfa.state.ny.us
Sincerely,

s/s Susan A. Costello

Susan A. Costello

Deputy Commissioner for Administration
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