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PURPCSE

The purpose of this menobrandumis to inform social services districts of
changes to child care subsidy regulations which establish basic health and
safety standards for |egally-exenpt child care providers caring for children
subsi di zed under the New York State Child Care Block Grant. This nenorandum
al so details the requirenents for social services districts to inplenent
these new standards. It is inportant to note that social services districts
nmay propose standards in addition to the new State standards, if they so
choose, through anendrments to their Consolidated Services Plan.

This LCMreplaces 95 LCM 44 dated April 24, 1995, 93 LCM 3 dated January 21
1993, and 92 INF-29, dated April 13, 1992

SUGCGESTED DI STRI BUTI ON

Thi s nmenorandum and attachnents should be sent to the Director of Services,
Director of Tenporary Assistance, and the Child Care Unit supervisor.

BACKGROUND

The federal Child Care and Devel opnent Bl ock Grant Act, as anended by the
federal Personal Responsibility and Wrk Qpportunity Reconciliation Act of
1996 (P.L. 104-193), requires states to establish basic health and safety
requirenents for all providers of subsidized child care services. The State
Wel fare Reform Act specifically requires the Ofice of Children and Famly
Services to establish mnimmhealth and safety requirenents for |egally-
exenpt child care providers caring for subsidized children.

In addition to consulting with its |local district work group, the Ofice
held two focus group neetings wth representatives of social services
districts, «child care resource and referral agencies, <child care providers
and other interested parties to devel op the health and safety standards for
| egal | y- exenpt provi ders. The Ofice also contracted wth Cornel
University to convene consultation groups in five different communities
conposed of |egally-exenpt child care providers, child care professionals
and parents to evaluate the needs of the providers and the children in their
care. The group's coments were used to develop nmaterials and strategies to
support legally-exenpt child care providers to offer prograns that provide
saf e and devel opnental |y appropriate care. This information also helped to
shape the health and safety standards.

PROGRAM | MPLI CATI ONS

Effective imediately, social services districts nmust apply the new basic
health and safety requirenents described in this release as part of the
enrol Il ment of providers of |egally-exenpt famly child care, |egally-exenpt
in-home child care and | egal |l y-exenpt group child care for paynent for child
care services to famlies funded under the New York State Child Care Bl ock
G ant.
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Providers of legally-exempt famly child care, 1egally-exenpt in-hone child
care or legally-exenpt group child care currently enrolled with a socia
services district nust conply with the basic health and safety requirenents
by Novenber 29, 1999 in order to nmaintain their enrollnment under the New
York State Child Care Block Gant.

DEFI NI TIONS OF TERVS USED I N THI S RELEASE

"Parent" includes the child' s parent, |egal guardian, caretaker relative or
any other person in loco parentis to the child.

"Person in Loco Parentis" nmeans the child's guardian or caretaker relative
or any other person with whoma child |ives who has assuned responsibility
for the day-to-day care and custody of the child.

"Fami |y Share" neans the ampbunt the <child's fanmly is required to pay
towards the cost of child care. This termwas fornerly referred to as the
"parent fee".

"Legal | y-exenpt Child Care Provider" includes |egally-exenpt famly child
care (fornmerly known as informal care provided outside the child' s home),
| egal | y-exenpt in-hone child care and legally-exenpt group child care as
defi ned bel ow.

Legal | y-exenpt family child care neans:

1) child care for one or two children provided outside the child s own
hone in a residence by a provider who is at |east 18 years of age,
or who is less than 18 years of age and neets the requirenents for
the enploynment of minors as set forth in Article 4 of the New York
State Labor Law, and who is chosen and whose services are nonitored
by the child's parent;

2) child care for nore than two children provided outside the child's
own home in a residence by a provider who is at |east 18 years of
age, or who is less than 18 years of age and neets the requirenents
for the enploynent of nminors as set forth in Article 4 of the New
York State Labor Law, who provides such care for less than three
hours per day and who is chosen and whose services are nonitored by
the child's parent; or

3) child care provided outside the child's own hone by a relative
within the third degree of consanguinity of the parent(s) or step-
parent(s) of the child or children except where such relative is a
person legally responsible for, or the parent relative of, such
child or children. Relatives within the third degree of
consanguinity of the parent(s) or step-parent(s) of the child
include: the grandparents of the child; the great-grandparents of
the child; the great-great-grandparents of the chid; the aunts and
uncles of the child, including the spouses of the aunts and uncles;
the great-aunts and great-uncles of the child, including the
spouses of the great-aunts and great-uncles; the siblings of the
child; and the first cousins of the child, including the spouses of
the first cousins.
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Legal | y-exenpt in-home child care neans:

child care furnished in the child' s own hone by a provider who is
chosen and nonitored by the child' s parent and who is at |east 18
years of age, or who is less than 18 years of age and neets the
requirenents for the enpl oynent of minors as set forth in Article 4

of the New York State Labor Law, provi ded, however, that the
child's parent nust provide the provider wth all enploynent
benefits required by State and/or federal |aw and nust pay the

provider at |east the mninumwage set forth in Article 19 of the
New York State Labor Law.

Legal | y-exenpt group child care neans:

child care provided by those providers, other than providers of
| egal | y-exenpt family child care or in-home child care, which are
not required to be licensed by or registered with the Ofice or
licensed by the Cty of New York but which neet all applicable
State or local requirenents for such child care progr ans.
Providers of |egally-exenpt group child care include, but are not
limted to:

1) pre-kindergarten and nursery school prograns for children three
years of age or older, and prograns for school-age children
conduct ed during non-school hours, operated by public schoo
districts or by private schools or academ es which provide
el ementary or secondary education or both in accordance wth
the conpul sory education requirenments of the Education Law,
provi ded that such pre-kindergarten, nursery school or school -
age prograns are |ocated on the prem ses or canpus where the
el ementary or secondary education is provided;

2) nursery schools and prograns for pre-school-aged children
operated by non-profit agencies or organizations or private
proprietary agenci es which provide services for three or |ess
hours per day;

3) sunmer day canps oper at ed by non-profit agencies or
organi zations or private proprietary agencies in accordance
with Subpart 7-2 of the State Sanitary Code;

4) day care centers, famly day care hones and other child care
progranms | ocated on federal property which are operated in
conpliance with the applicable federal |aws and regul ati ons for
such child care prograns; and

5) day care centers, famly day care hones and other <child care
prograns |located on tribal property which are operated in
conpliance with the applicable tribal |aws and regul ati ons for
such child care prograns.
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District Responsibilities

Each social services district nust establish procedures for enrolling for
paynent purposes, under the New York State Child Care Block Gant subsidy
program providers of legally-exenpt famly child care, |egally-exenpt in-
hone child care or legally-exenpt group child care. These enrol | nment
procedures rmnust:

0 collect information about the provider that is necessary to make
paynent and to furnish infornmation to the provider or recipient;

0 facilitate appropriate and pronpt paynents; and

0 permit the provider to enroll with the district after selection by
the recipient.

Before authorizing paynment to a provider of legally-exenpt famly child
care, legally-exenpt in-hone child care or |egally-exenpt group child care,
the district nmust review all information obtained fromthe provider and
determ ne whether the following criteria are net:

0 the provider is exenpt fromthe State's child care licensing and
regi stration requirenents;

0 information regarding crimnal convictions does not elimnate the
provider frombeing eligible for paynent under the New York State
Child Care Block Gant; and

0 all applicable health and safety requirenents are net.

If the district determ nes that the provider neets the above criteria, then
the district nust enroll the provider with the district for the purpose of
providing child care services to eligible famlies under the New York State
Child Care Block G ant. A provider of legally-exenpt famly child care,
| egal | y-exenpt in-honme child care or |egally-exenpt group child care nust be
enrolled with the social services district before paynent is nade for child
care services provided by that provider.

If the district determines the provider is not exenpt fromchild care
licensing or registration requirenents, the district nmust notify the
Regi onal O fice of the Bureau of Early Chil dhood Services or the appropriate
licensing or registration agency in the county.

Enrol | ment i nformati on nust be updated and reexanined at recertification and
at any tine when a change in circunstances warrants a review.

Social services districts nust inform parents that they may select a
provi der who has not yet enrolled with the district. However, they nust
also be infornmed that, if during the process of enrollnment the district
determnes that the provider will not be eligible for paynent, the parent
will be solely responsible for any child care costs incurred with that
provi der.
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Each social services district nmust maintain a current list of |egally-exenpt
child care providers enrolled within the district. This list nmust contain
the nane and address and tel ephone nunber (if any) of each provider.

Districts must provide newy enrolled |egally-exenpt providers with the
i nformati onal and resource material s provi ded in At t achnment K.
Addi tional ly, if enrolled | egally-exenpt providers indicate either on the
enrollnment formor in sone other manner that they may be interested about
the Child and Adult Care Food Program (CACFP), the district nust provide the
i nformati on about the CACFP sponsor included in Attachnent L.

BASI C HEALTH AND SAFETY REQUI REMENTS

Crimnal Background

At the tinme of enrollnent, the provider, as well as each enpl oyee and
vol unteer associated with the provider (other than the parent of a child in

the program) nust furnish a sworn statenent indicating whether, to the best
of his or her knowl edge, he or she has been convicted of a m sdeneanor or a

felony in New York State or any other jurisdiction. Thi s requirenent also
applies to providers of legally-exenpt famly child care and each household
nenber age 18 vyears or ol der. In the case of |egally-exenpt group child

care providers, the director/operator nust furnish a statenent which attests
to the «crimnal convictions of the director/operator and all enploye and
vol unteers. Wen the individual indicates that he or she has been convicted
of a crime, that individual rmust provide the parent and the social services
district with true and accurate information, in witing, about the crine to
enable the district and famly to evaluate whether the crimnal background
poses an unreasonable risk to the safety or welfare of the «child. Such
informati on must include the nature of the crime, the length of tinme which
has el apsed since the conviction, and the penalties inposed as a result of
the conviction.

A person convicted of a felony or m sdeneanor against children or a legally-
exenpt family child care provi der whose househol d includes an individual who
is 18 years of age or ol der and has been convicted of such a crinme can not
be enrolled by the district as a child care provider. A legally-exenpt
child care program which enploys an individual or has a volunteer convicted
of a felony against children or m sdeneanor against children can not be
enrolled by the district as an eligible child care provider.

The following crines are considered by the Ofice of Children and Fam |y
Services to involve an unreasonable risk to the safety or welfare of the

child(ren). A crimnal conviction for any of the crines identified on the
following list creates a strong presunption against enrolling the legally-
exenpt <child care program in question. This presunption could then be

overcone only upon showi ng by the individual involved of some extraordinary
circunstance justifying enrollnent. These crines are:

0 homi ci de and rel ated of f enses;

0 sex of fenses, including sexual m sconduct, rape, sodony, and sexua
abuse;

0 ki dnappi ng and rel ated of f enses;

0 crimnal possession of a controlled substance as a fel ony;

o] crimnal sale of a controll ed substance;
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0 crimnal sale of narijuana as a felony;
0 pronoting prostitution as a fel ony;
0 obscenity of fenses;
0 di ssem nating i ndecent nmaterial to ninors;
0 i ncest;
0 abandonment of a child;
0 endangering the welfare of a child;
0 pronoting sexual perfornance by a child; and,
0 crimnal possession of a weapon as a felony.

The district nust determine whether to enroll a provider who or whose
enpl oyee, volunteer or household nmenber has been convicted of other felony
or nisdeneanor offenses based on guidelines issued by the Ofice for
eval uating applicants with crimnal conviction records. These guidelines
are provided in Attachnent E: Eval uating Legal | y- Exenpt Providers with
Crimnal Conviction Records.

For all providers wth crimnal conviction records that the district
determnes can be enrolled, the parent who still w shes to use such
provider, nust sign a statenent acknow edging that the parent is fully
informed of the crimnal convictions record and has made the decision to
place their child in the provider's care. A nodel acknow edgnent st at enent
is provided in Attachnment H.

If the district discovers subsequent to the enroll nment of the provider that
the provider or an enpl oyee or volunteer or in the case of |egally-exenpt
famly <child care, household nenber 18 years or older, provided false or
m sl eadi ng i nformati on concerning his or her criminal conviction record, the
district nust inmmediately termnate paynent for child care services to the
provi der and may subject the provider to any appropriate |egal action. The
district, at its discretion, may re-enroll that provider if the true and
accurate information about the individual's crinmnal record does not
disqualify the provider from being enrolled and if the parents have
indicated their wish to allow their children to remain in the care of that
provi der by signing the parent acknow edgnent form (Attachnment H).

I ndi cated Report of Child Abuse and Mal treat nment

At the time of enrollnent, | egal | y-exenpt providers, as well as each
enpl oyee and volunteer associated with the provider, nust furnish a sworn
statenent indicating whether, to the best of his or her know edge, he or she
has been the subject of an indicated report of child abuse or nmltreatnent
in New York State or any other jurisdiction. Additionally, for providers of
| egal |l y-exempt family child care, each household nenber of the provider's
househol d age 18 years or ol der nmust furnish such a sworn statenment. In the
case of a legally-exenpt group child care provider, the director/operator
nmust furnish a statenent which attests to any indicated reports where either
the director/operator or any of the progranis enpl oyees or volunteers are
naned as subjects. If the individual has been the subject of an indicated
report of child abuse or maltreatnment, that individual nust provide true and
accurate information, in witing, concerning the indicated incident(s), the
date of the indication and any other relevant information to the parent and
the district.
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If the provider, enployee, volunteer or household nenber acknow edges t hat
he or she has been the subject of an indicated report of <child abuse or
nmal t r eat ment , the social services district nust offer the parent the
opportunity to sel ect another provider. If the parent does not want to
sel ect anot her provi der, the district nmust require the parent to
acknow edge, in witing, that the parent understands the information
provided regarding the indication of child abuse or naltreatnent and wants
that provider to care for their child. Attachnent H provides a nodel form
that districts can use for the parent acknow edgnent. |If the provider neets
all other applicable requirenents, then the district nust enroll the
provi der. However, if the district determ nes that the parent's placenent
of the child with that provider would jeopardize the child' s health, safety,
or well -being, the district must informthe parent that a report will be
nade to the State Central Register of Child Abuse and Maltreatnent. Factors
to consider in assessing the individual's risk to children are provided in
Attachnent F. The district rmust then nake that report if the parent places
the child in the care of that provider.

If the district has direct knowedge that information provided by a

provi der, enployee, volunteer or household nenber is inaccurate, the
district nust not enroll the provider and no paynent may be nmade for child
care services provided by the provider wuntil such time as accurate

informati on is provided.

If the district discovers subsequent to the enroll nment of the provider that
the provider or any enployee or volunteer (or, in the case of a legally-
exenpt family child care provider, any household nmenber 18 or ol der) gave
false or msleading informati on concerning his or her being a subject of an

indicated report of «child abuse or naltreatnent, the district nust
imediately term nate paynent for child care services to the provider and
may subject the provider to any appropriate |egal action. I f the provider
provi des the parent and the district with true and accurate information, in
witing, concerning the indicated incident(s), the district nust ask the
parent (s) whether they wish to continue to place their children in the care
of that provider. |If the parents continue to place the children in the care
of that provider, the parents nust provide an acknow edgnent, in witing,

t hat the parent understands the information provided regarding the
indication of child abuse or naltreatnent and wants that provider to care
for their child. A nodel acknow edgnent formis provided as Attachnent H.
Additionally, the district should determine if the parent's placenment of the
child with that provider would jeopardize the child' s health, safety or

wel | - bei ng. Factors to consider in assessing the individual's risk to
children are provided in Attachnent F. If the district determ nes that the
child may be at risk, the district nust informthe parent that a report will
be nmade to the State Central Register. The district nmust then nmake that

report if the parent places the child in the care of the provider.
Physical Plant, Health, Safety, and Program Requirenents

In order to be enrolled with a social services district to provide child
care services under the New York State Child Care Block Grant, the provider

of legally-exenpt famly child care, |legally-exenpt in-honme child care or
| egal | y-exenpt group child care and the parent of the child in need of child
care nmust attest, in witing, that the provider neets and has agreed to

continue to neet basic health and safety requirenents established by the
Ofice. If the provider of legally-exenpt group child care attests and
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certifies in witing that the provider is legally operating under the
auspi ces of another Federal, State or |ocal governnent agency, then the
provider does not have to attest that the basic health and safety
requirenents of the Office are net.

The basic health and safety requirenents are listed in the Hone Safety
Checklist included in the enrollment form in Attachnent A and in the
Facility Safety Checklist included in the enrollnment formin Attachnent C.
The parent and provider nust attest that all itens in the Checklist are
being met and will continue to be net before the provider can be enrolled.
If the district I|earns that an enrolled provider may not be in conpliance
with one of the itens in the Checklist, the parent and provider nust attest

that the provider has taken corrective action and is now in conpliance. | f
this attestation is not provided, the provider will not be eligible for
paynents wuntil such tinme as the corrective action is taken. The district
may, at its discretion, take other steps to verify that the provider is in
conpliance or that <corrective action has been or will be taken. If the
provider is not in conpliance, the district nust suspend or termnate
paynent until such tinme as corrective action has taken pl ace. The deci si on

to suspend versus term nate paynment should be based on the nature of the
non-conpliance and the risk to the health and safety of the child in care.

ENRCLLMENT FORM

The new basic health and safety requirenments and other information needed to
enroll a legally-exenpt provider are included in Attachment A: Enrol | nent of
Legal |y Exenpt Family Child Care and Legally Exenpt In-Hone Child Care Form
instructions for districts in Attachnent B: Guide to Review ng Enroll nment of
Legal | y-Exenpt Family Child Care and In-Hone Child Care; and in Attachnent
C. Enrollnment of Legally-Exenpt G oup Child Care Program and Attachnent D
Guide to Review ng Enrollnent of Legally-Exenmpt Goup Child Care Program
The enroll nment forns consist of a yes and no formatted |ist of attestations
that the provider and parent nust conplete. The enrol |l ment formincludes a
hone safety checklist regarding the physical plant of the home (or program
and policies and practices for caring for children. Also included is a
certification that all nenbers age 18 years and ol der in the |egally-exenpt
famly child care provider's household nust sign. This certification
relates to any history of crimnal convictions or indications of child abuse
or mal treatmment.

Parents nust co-sign several sections of the enrollnment form and conplete
the hone safety checklist with the provider. They nust al so sign a parent
certification which states that they wunderstand their responsibility
regarding selection and nonitoring of the provider and their agreenent to
pay any required famly share. This provides further reinforcenment of the
parent's role in the selection and nonitoring of these providers. Requiring
parents to conplete parts of the enrollment formwith the provider allows
parents to have a larger role in the nonitoring of the quality of care being
provided to their child.
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ADDI TI ONAL DI STRI CT RESPONSI BI LI TI ES WHEN | N- HOVE PROVI DERS ARE USED

Social services districts nmust notify parents of the parent's responsibility
to pay mninumwage and benefits to | egally-exenpt in-home providers. The
benefits which nust be provided to an in-hone child care provider vary.
Attachnent G Responsibilities for Parents Wio Choose to Enploy a Legally-
Exempt In-hone Child Care Provider was devel oped in response to requests
fromdistricts for a handout summari zing parental responsibilities regarding
the paynent of minimum wage and the provision of benefits to an in-hone
child care provider. Districts nust distribute this attachment to parents
who indicate a desire to enploy an in-honme child care provider. Thi s
attachnent replaces 92 | NF-29.

When cal cul ating the cost of care for a legally-exenpt in-hone child care
provider, additional costs which the parent will accrue in order to provide
benefits required by State and Federal |aw should be added to the rate
charged by the child care provider. Payment should then be nade to the
parent, allowing the parent to pay the |legally-exenpt in-home provider the
rate charged and to apply the difference, if any, to the cost of applicable
benefits. Social services districts nust require parents to subnmit copies
of tax report forns and/or insurance benefits when the cost of such benefits
has been included in the calculation of cost of care and paynent to the
parent. \Wen the total cost of care, including such benefits, exceeds the
| ocal market rate, it is the responsibility of the parent to pay the
di fference between the applicable market rate and the cost of care.

Social services districts are not responsible for nonitoring whether parents

provi de applicable benefits to I|egally-exenpt in-honme providers. Any
determnation regarding a provider's status as a legal or an illega
provi der nust be based on the provider's conpliance wth the applicable
health and safety standards, not whether the parent is conplying with

Federal and State |aw or regul ati ons regardi ng wages and benefits.
CONTACT PERSON

I f you have any questions regarding this rel ease, please contact Anne Ball
at:

Bureau of Early Chil dhood Services
Ofice of Children and Fami |y Services
Ri vervi ew Center 6th Fl oor

40 North Pearl Street

Al bany, NY 12243

Tel ephone nunber (518) 474-3775
On-1ine USERI D AV0610

Donald K. Smith

Deputy Comm ssi oner,

Di vi sion of Devel opnment and
Preventi on Services



