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I. Purpose

The purpose of this memorandum is to advise social services districts (LDSS) of the provisions of Chapter 526 of the Laws of 2003.  The new chapter law, which becomes effective on 12/16/03, adds requirements pertaining to the content of certain child abuse and neglect summons, notices and petitions pursuant to Section 1035 of the Family Court Act (FCA).

  

II. Background

Previously, a summons was required to be issued, along with child abuse petitions, to the parent or person legally responsible for the alleged abused child for whom a petition was being filed.  The summons was required to inform such parent or person legally responsible that the child abuse proceeding might lead to the filing of a petition for the commitment of guardianship and custody of the child.  

In the past, petitions, summonses and notices were required to be served on any non-respondent parent of a child for whom a neglect or abuse petition was being filed.  The notice informed the non-respondent parent(s) that he/she had the right to appear and participate in the neglect or abuse proceeding, as well as seek temporary or permanent custody of the alleged neglected or abused child.

Prior to the enactment of Chapter 526 of the Laws of 2003, a non-custodial parent was entitled to receive a petition, summons and notice (of placement, where applicable) pertaining to a neglect or abuse proceeding.  The notice informed such non-custodial parent of the custodial agency and the right of such parent to seek enforcement of visitation rights.   

III. Program Implications

Chapter 526 of the Laws of 2003 amends three subdivisions of Section 1035 of the FCA:

A) FCA 1035(b) will now require that summonses for both abuse and neglect proceedings have language stating that the proceeding may lead to the filing of a petition to terminate the respondent’s parental rights and that if the child is placed and remains in foster care for fifteen of the most recent twenty-two months, the agency may be required to file a petition for termination of parental rights and commitment of guardianship and custody of the child for the purposes of adoption.

B) FCA 1035(d) continues to require that the petition, summons and notice be provided to any non-respondent parent of a child for whom a neglect or abuse petition is filed.  This subdivision has been amended to specify that such notice should indicate that: 1) upon good cause, the court may order an investigation to determine whether the non-respondent parent(s) should be considered as a respondent; 2) if the court determines the child should be removed from his/her home, the court may order an investigation to determine whether the non-respondent parent(s) would be suitable custodians for the child; and 3) if the child is placed and remains in foster care for fifteen of the most recent twenty-two months, the agency may be required to file a petition for termination of parental rights of the parent(s) and commitment of guardianship and custody of the child for the purposes of adoption, even if the parent(s) were not named as respondents in the child neglect or abuse proceeding.

C) FCA 1035(e) amends the notice content required to be provided to a non-custodial parent(s) by adding that such parent(s) has the right to request temporary or permanent custody of the child.

OCFS has communicated with the Office of Court Administration (OCA) concerning Chapter 526 of the Laws of 2003, and OCA anticipates that the forms requiring the new mandated language will be amended and made available prior to the effective date of the law. 

IV. Contact Information

Questions pertaining to this memorandum should be directed to the appropriate Regional Office, Division of Development and Prevention Services:
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                STATE OF NEW YORK
       ________________________________________________________________________

                                         3566

                              2003-2004 Regular Sessions

                    IN SENATE
                                    March 28, 2003

                                      ___________

       Introduced  by  Sen. RATH -- (at request of the Judiciary) -- read twice

         and ordered printed, and when printed to be committed to the Committee

         on Children and Families

       AN ACT to amend the family court act,  in  relation  to  the  notice  to

         respondent  and  non-respondent  parents  in  child  abuse and neglect

         proceedings

         The People of the State of New York, represented in Senate and  Assem-
       bly, do enact as follows:
    1    Section 1. Subdivision (b) of section 1035 of the family court act, as

    2  amended  by  chapter  699  of  the  laws  of 1986, is amended to read as

    3  follows:

    4    (b) In a proceeding to determine abuse or neglect, the  summons  shall

    5  contain a statement [clearly marked on the face thereof,] in conspicuous
    6  print informing the respondent that:
    7    (i)  the  proceeding  [could] may lead to the filing of a [proceeding]

    8  petition under the social services law for the termination  of  respond-
    9  ent's  parental rights and commitment of guardianship and custody of the

   10  child [and that the rights of the respondent with respect to said  child
   11  may  be terminated in such proceeding under such law] for the purpose of
   12  adoption; and
   13    (ii) if the child is placed and remains in foster care for fifteen  of
   14  the  most recent twenty-two months, the agency may be required by law to
   15  file a petition for termination  of  respondent's  parental  rights  and
   16  commitment  of guardianship and custody of the child for the purposes of
   17  adoption.

   18    § 2. Subdivision (d) of section 1035  of  the  family  court  act,  as

   19  amended  by  chapter  443  of  the  laws  of 1987, is amended to read as

   20  follows:

   21    (d) Where the respondent is not the child's  parent,  service  of  the

   22  summons  and  petition  shall  also  be  ordered  on both of the child's

   23  parents; where only one  of  the  child's  parents  is  the  respondent,

        EXPLANATION--Matter in italics (underscored) is new; matter in brackets

                             [ ] is old law to be omitted.
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    1  service of the summons and petition shall also be ordered on the child's

    2  other  parent. The summons and petition shall be accompanied by a notice

    3  of pendency of the child protective proceeding advising the  parents  or

    4  parent  of  the  right to appear and participate in the proceeding as an

    5  interested party intervenor for the purpose  of  seeking  temporary  and

    6  permanent  custody of the child, and to participate thereby in all argu-

    7  ments and hearings insofar as they affect the temporary custody  of  the

    8  child  during  fact-finding  proceedings,  and in all phases of disposi-

    9  tional proceedings. The notice shall also indicate that:
   10    (i) upon good cause, the court may order an investigation pursuant  to
   11  section  one  thousand  thirty-four  of this part to determine whether a
   12  petition should be filed naming such parent or parents as respondents;
   13    (ii) if the court determines that the child must be removed  from  his
   14  or  her  home, the court may order an investigation to determine whether
   15  the non-respondent parent or parents would be  suitable  custodians  for
   16  the child; and
   17    (iii) if the child is placed and remains in foster care for fifteen of
   18  the  most recent twenty-two months, the agency may be required by law to
   19  file a petition for termination of the parental rights of the parent  or
   20  parents  and commitment of guardianship and custody of the child for the
   21  purposes of adoption, even if the parent or parents were not named as  a
   22  respondent or as respondents in the child abuse or neglect proceeding.
   23    § 3. Subdivision (e) of section 1035 of the family court act, as added

   24  by chapter 457 of the laws of 1988, is amended to read as follows:

   25    (e) The summons [and], petition [ordered to be] and notice of pendency
   26  of  a  child  protective  proceeding served on the child's non-custodial

   27  parent in accordance with subdivision (d) of this section shall [as], if
   28  applicable, be served together with a notice that the child was  removed

   29  from  his  or  her home by a social services official. Such notice shall

   30  also include the name and address of  the  official  to  whom  temporary

   31  custody  of  the child has been transferred, the name and address of the

   32  agency or official with whom the child has been temporarily  placed,  if

   33  different,  and  shall advise such parent of the right to request tempo-
   34  rary and permanent custody and to seek enforcement of visitation  rights

   35  with the child as provided for in part eight of this article.

   36    §  4.  This  act shall take effect on the ninetieth day after it shall

   37  have become a law.


NEW YORK STATE SENATE
INTRODUCER'S MEMORANDUM IN SUPPORT
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BILL NUMBER: S3566               Revised

SPONSOR: RATH

TITLE OF BILL:  An act to amend the family court act, in relation to

the notice to respondent and non-respondent parents in child abuse and

neglect proceedings

This is one in a series of measures being introduced at the request of

the Chief Administrative Judge upon the recommendation of his Family

Court Advisory and Rules Committee.

Reflecting the need to provide due process to parents in all proceedings

in which their children may be placed in foster care, the Adoption and

Safe Families Act, as implemented in New York State pursuant to chapter

7 of the Laws of 1999, requires that petitions and orders regarding

voluntary foster care placements and reviews contain a notice in

conspicuous print informing the parents that "if the child remains in

foster care for 15 of the most recent 22 months, the agency may be

required by law to file a petition to terminate parental rights." See

Social Services Law §§358-a((2)(a), 358-a(3), 39 2(6). Prior to accept-

ing an admission in a child abuse or neglect case, the Family Court is

required to give a similar notice and such a notice must also be

included in conspicuous print on any orders of placement issued in such

cases. See Family Court Act §§1O51(f)(ii), 1055(b)(vi)(B). However, the

provisions of law regarding initial summonses and petitions in child

abuse and neglect proceedings do not clearly require this notice; nor is

the notice that is given to parents, who are not named as respondents in

these cases, as complete as it should be with respect to the possible

consequences of prolonged foster care. Accordingly, on the advice of our

Family Court Advisory and Rules Committee, we propose this measure to

remedy this gap by amending section 1035 of the Family Court Act.

In order to harmonize the notice required to be affixed to child abuse

summonses prior to enactment of the Adoption and Safe Families Act with

the ASFA notice regarding prolonged foster care, this measure would

amend subdivision (b) of section 1035 of the Family Court Act.  It also

would amend subdivisions (d) and (e) of that section to clarify that

non-respondent parents in child abuse and neglect proceedings would be

required to be notified of their standing to appear, to participate and

to request custody of the children. The parents would also have to be

notified that if the children are placed in foster care for a period of

15 months in a 22-month period, the parents may be the subjects of

proceedings to terminate their parental rights, whether or not they were

respondents in the child neglect or abuse case. Finally, the notice

would provide that the court, upon good cause, would have discretion to

order the child protective agency to investigate whether the non-respon-

dent parents should either be added to petitions as respondents or given

custody of the children.

This measure, which would take effect 90 days after becoming law, would

have no fiscal impact on the public Treasury.
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