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I.   Purpose





The purpose of this LCM is to inform social services districts of an option available to them to perform criminal history background reviews of prospective employees, including prospective child protective services staff.  Section 50(4) of the Civil Service Law (CSL) authorizes municipalities to investigate the qualifications and backgrounds of prospective employees.  Such investigations may include the fingerprinting of prospective employees and receiving criminal history information directly from the New York State Division of Criminal Justice Services (DCJS).  This LCM will address the process whereby criminal history information may be obtained by a social services district.











II.    Background





Since 1986, social services districts have been required to review and evaluate the backgrounds and the information provided by each applicant for employment.  Such procedures have included the requirement that, for applicants for employment in a local child protective service, or for positions that have the potential for regular and substantial contact with children in the social services district’s care, applicants sign a sworn statement indicating whether to the best of the applicant’s knowledge he or she has ever been convicted of a crime in New York State or any other jurisdiction.  This requirement was implemented by 18 NYCRR 402.2 (e) (1) & (2) and 86 ADM-43, and remains in effect.    The former New York State Department of Social Services established guidelines for social services districts to be used in evaluating the results of the attestation.  The most recent version of these Guidelines is attached to this LCM.





However, there is additional legal authority available to a social services district to verify the information provided by an applicant as part of the background review process.  The applicant’s actual criminal history can be obtained to verify the information provided by the applicant.  This can be accomplished by a social services district entering into an agreement with DCJS for the sharing of criminal history information.  The agreement is called a “Use and Dissemination Agreement” in which DCJS agrees to provide a social services district with criminal history information about an applicant based on such person’s fingerprints.  The agreement also authorizes maintaining an employee on a search and retain status with DCJS, as long as the person is identified as an employee of the social services district.  Search and retain status means that the social services district will be notified whenever the person has been arrested for a crime in New York State. A social services district must agree to protect the confidentiality of the criminal history information and to restrict the use of the results it receives.  The agreement also addresses when criminal history information must be purged from the DCJS system.  A district is responsible for informing DCJS when a person is no longer in its employ. Some social services districts have already entered into such agreements and are receiving criminal history information.





When a social services district is informed that an applicant has a criminal background, the district is required to prepare a legally prescribed written record, as part of the application file, of the specific reasons why the prospective employee has been determined to be appropriate to continue to have regular and substantial contact with the children. OCFS regulation, 18 NYCRR 442.18(e)(1) (ii) requires that, in accordance with the guidelines prepared and disseminated by OCFS (see guidelines attached), the district must maintain a written record in the personnel file of the specific reasons why a person with a criminal history was determined to be appropriate and acceptable as an employee with access to the children for whom the district bears responsibility, supervision or care.





III.	Recommended Action





If a social services district chooses to obtain criminal histories about prospective staff members from DCJS, a it must enter into a “Use and Dissemination Agreement” with DCJS.  A social services district that is interested in establishing a “Use and Dissemination Agreement” with DCJS should contact:





		DCJS Bureau of Operations at (518) 485-7676.














A criminal history background check may only be performed when:





The position is a civil service position, and 


The prospective new hire is a candidate for the position.


 


The previously noted Guidelines are to be used to evaluate not only any criminal convictions attested to during the application for employment process, but also for any criminal history results provided by DCJS. 





It is advisable that, for any convictions attested to in New York State, employers compare the completed attestation to the results of the criminal history supplied by DCJS.  False statements on an application may be used as a reason to deny employment.





Costs incurred by a social services district for criminal record background reviews for new employees are reimbursable as an administrative expenditure. Costs should be reported under the type of function the worker is (or is to be) assigned (F1-F8 F10, F16 or F17) or as F-20 DSS Administrative Overhead, if two or more of those functions are involved. 
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Guidelines





The purpose of these guidelines is to provide guidance to provider and licensing agencies which have the responsibility for the care and supervision of children, in evaluating persons applying for licensure, registration or employment who have a criminal conviction record. Appendix I provides a complete list of agencies and categories of positions for which these guidelines apply.  The definition of provider agency and licensing agency is contained in section 424-a of the Social Services Law (SSL).





State law provides that the New York State Office of Children and Family Services (OCFS), after consultation with other state agencies, develop guidelines to be utilized by appropriate state and local governmental agencies that “have the responsibility for the care and  protection of children”.  The guidelines are to be used in evaluating persons seeking employment or some form of certification, permit, license or approval and who have a criminal conviction record (see section 425(2) of the SSL).�





State law also imposes requirements on public and private agencies to review and evaluate the background and information provided by persons applying to be en employee, volunteer or consultant or who are applying for some form of license, certification, permit or approval.  Included in this process is a requirement that the person sign a sworn statement indicating whether to the best of his or her knowledge, the person has ever been convicted of a crime in New York or in any other jurisdiction.





Such requirements apply to any person applying to be:





A day care center, head start day care center or school-age child care program employee or volunteer (with the exception of a parent or guardian of an enrolled child);





A group family day care assistant; or





A provider of family day care or group family day care, or a director of a child day care center, head start day care center, or school-age child care program.  (see section 390-a(2) of the SSL).





An employee, volunteer or consultant of a residential facility licensed by OCFS.  (see section 462(1)(b)(i) of the SSL).





An employee, volunteer or consultant of a runaway and homeless youth program regulated by OCFS.  (see 9 NYCRR Part 182).





Section 390-b of the SSL provides that the OCFS must perform a criminal history record check with the Division of Criminal Justice Services (DCJS) regarding any operator, employee or volunteer of a child day care center or school-age child care provider; an operator, any assistants, employees or volunteers of a licensed group family day care home or registered family day care home. This section also requires criminal history record checks of any household member age eighteen or older, residing on the premises of a group family day care home or family day care home. Pursuant to section 390-b of the SSL, a conviction of these individuals for certain felony crimes including sex offenses, a crime against a child, crime involving violence, or a felony conviction within the past five years for a drug related offense results in a presumptive denial of the application unless approval will not in anyway jeopardize the health, safety or welfare of the children in the center, program or home.  All decisions made with regard to these individuals’ criminal history MUST comply with section 390-b of the SSL and not merely with these guidelines.  (See also 18 NYCRR 413.4)





Chapter 677 of the Laws of 1985 emphasizes the importance of reviewing the criminal history records of persons who apply for employment which will involve the care of children or who volunteer their services to care for children or who apply for a license or permit which will enable the applicant to provide care to children. This emphasis enhances the ability of the state to prevent child abuse and maltreatment. A person should not be allowed to care for or work with children if such person would present an unreasonable risk to the safety and welfare of children. Therefore, a person with a criminal conviction record should not be permitted to work with children when the conviction record indicates that the person would present an unreasonable risk to the safety or welfare of the children. These guidelines are aimed at assisting public and private agencies to determine whether a person with a criminal conviction history should be permitted to care for or work with children.





Some State or local governmental agencies or authorized agencies covered by these guidelines have the authority to conduct criminal conviction record checks through DCJS. Where, through State law or local ordinance, such authority exists and is exercised, the procedures established by DCJS for instituting the check must be followed. This is especially important in the process used by the inquiring party for obtaining the fingerprints of the applicant since DCJS will not conduct criminal record checks where the inquiry is not accompanied by the fingerprints of the applicant.





One instance where State law authorizes the criminal record checks of prospective employees of authorized agencies is found in section 378-a(1) of the SSL.  That section provides:  “(s)ubject to rules and regulations of the division of criminal justice services, an authorized agency shall have access to conviction records maintained by state law enforcement agencies pertaining to persons who have applied for and are under active consideration for employment by such authorized agency in positions where such persons will be engaged directly in the care and supervision of children”.





Section 50(4) of the Civil Service Law authorizes the New York State Civil Service Department and appropriate municipal civil service commissions to investigate the background of candidates for employment, including criminal history record background reviews. 





Provider and licensing agencies covered by these guidelines, which have the authority to conduct criminal records check through DCJS, are subject to these guidelines when evaluating the conviction records of applicants to their agency as are those agencies who receive information about criminal convictions as a result of the applicant's sworn statement.





These guidelines are intended to assist agencies in the evaluation of applicants with criminal conviction records by covering the following topics:





initial evaluation of applicant;





access to conviction record;





assessment of applicant (pursuant to Article 23-A of the Correction Law and OCFS guidelines);





list of crimes considered directly related to employment or licensure; and





application or employment decision.





A)  Initial Evaluation of Applicant





It is the intent of Chapter 677 of the Laws of 1985 to require provider and licensing agencies to develop and implement procedures for learning from an applicant whether he/she has ever been convicted of a crime in New York State or any other jurisdiction. This information is obtained from the applicant in a signed, sworn statement.  In some instances, the agency may also have the authority to have the person fingerprinted and secure confirmation of the accuracy of the sworn statement and to be advised of pending charges by DCJS.





Upon learning from an applicant in the sworn criminal records statement or the DCJS report that the applicant has been convicted of a crime, a discussion must ensue concerning:





1)	the nature of the incident(s) which resulted in the criminal conviction;





2)	the penalties imposed as a result of the conviction;





the length of time which has elapsed since the conviction.  The time a person has spent in jail/prison should not be counted in figuring the time period. The critical factor is time spent in the community after the conviction (i.e., non-jail/prison time), so that the person has had adequate opportunity to demonstrate that he/she has been rehabilitated;





age at the time of the offense;





rehabilitative efforts, including education and/or programs completed;





references; and





employment history.





You must, if the application for employment, license, certificate, permit or approval requires an explanation of the circumstances which led to the conviction, require that the applicant's written response is complete and is consistent with your understanding of what occurred. Also, you should compile a written summary for your application file of your discussion concerning the criminal conviction wherever the application does not require an explanation of the circumstances that led to the conviction.





B)  Access to Conviction Record





Where the person is not fingerprinted or where records provided by DCJS are incomplete and additional information is deemed necessary, you must ask the applicant to obtain, or you may obtain a certificate of disposition from the court in which the person was convicted.  Supporting documents such as the indictment or criminal complaint may be available to provide additional factual information which may be of assistance in the evaluation of the applicant's ability to care for children.  If the individual states that a criminal charge has been dismissed, the court can provide a certificate of dismissal.





C)  Assessment of Applicant (Article 23-A of the Correction Law and Office of Children


     and Family Services Guidelines)





You must decide on the basis of the available information whether to approve the person's application. In making such a determination you must comply with the provisions of Article 23-A of the Correction Law, which governs licensure and employment of persons previously convicted of criminal offenses. That Article provides that you may deny an application for employment or license on the basis of a criminal conviction if either of the following standards is met:





1.	there is a direct relationship between one or more of the criminal offenses and the specific employment or licensure sought; or





2.	the granting of the employment or the issuance of the license would involve an unreasonable risk to property or to the safety or welfare of specific individuals or the general public.





In making a determination of whether either of these two standards exist, section 753 of the Correction Law requires you to consider the following eight factors:





FACTORS (Section 753)		


�
GUIDELINES (OCFS)�
�
(1) The public policy of the state is to encourage the licensure and employment of persons previously convicted of one or more crimes.�
(1) Article 23-A of the Correction Law was enacted to prevent unfair discrimination in the licensure and employment of a person previously convicted of a crime.  You may not deny employing an applicant by reason of the applicant’s having been previously convicted of one or more criminal offenses, unless you also make a decision that at least one of the previously mentioned standards are met.  This Article expresses a policy of the State to encourage the licensure and employment of a person with a conviction record.�
�
(2) The specific duties and responsibilities necessarily related to the license or employment sought.�
(2) You should determine the degree to which the position entails supervision of, interaction with, and an opportunity to be with children on a regular and substantial basis.�
�
(3) The bearing, if any, the criminal conviction has on a person’s fitness to perform one or more such duties or responsibilities of the position to which he/she has applied.�
(3) For example, a conviction for embezzlement would bear a direct relationship to a job handling money, but would not necessarily be directly related to the duties of a teacher’s aide working with children.  However, a conviction for assaulting minors would clearly be directly related to child care responsibilities.�
�
(4) The time which has passed since the occurrence of the criminal offense or offenses.�
(4) The time a person has spent in jail/prison should not count in figuring the time period.  Time spent in the community (non-jail/prison time) which is calculated by the time that has passed since the date of conviction minus time served in jail/prison subsequent to the conviction is the critical factor.  Generally, the older the conviction, the less weight may be given to the conviction.�
�
(5) The age of the person at the time of the occurrence of the criminal offense.�
(5) Criminal offense(s) or acts committed when a person is relatively young may generally be given less weight.�
�
(6) The seriousness of the offense for which the person was convicted.�
(6) A felony is a more serious crime than a misdemeanor.  Felonies are classified from “A” to “E”, with an “A” felony being the most serious.  You should also consider whether the crime for which the applicant was convicted involved violence.  For example, robbery always involves the use or threat of force in taking something from a person, as opposed to larceny, which involves the taking of property without force, such as shoplifting.  You should also take into the account the number of convictions.  Where there is more than one conviction, you should evaluate each conviction separately.  You should also evaluate the total effect of more than one conviction in assessing the risk such applicant might pose, specifically to children, and to the personnel and property of the agency.�
�
(7) Any information produced by the person or produced on his/her behalf showing his or her rehabilitation or good conduct.�
(7) This would include a certificate of relief from disabilities, or documentation of successful job performance.  A certificate of relief from disabilities is a document issued by the court which sentenced the applicant or the State Board of Parole to relieve a first offender of any forfeiture or disability or to remove any bar to employment automatically imposed by law by reason of his/her conviction.  The certificate should create a presumption of rehabilitation in regard to the offense and disability specified in the certificate.  It should be noted that a presumption of rehabilitation only applies to the offense for which the certificate was issued (you still may find a person with such a certificate unfit for employment, when you consider all the relevant factors).  Performance evaluations and references that indicate a successful record of employment especially in positions for which the person is applying, may be considered an indicator of rehabilitation.  Also, you should consider a certificate of good conduct.  A certificate of good conduct is issued to reduce a sentence due to good conduct and the efficient and willing performance of duties assigned to the person while incarcerated.�
�
(8) The legitimate interest of the public agency or private employer in protecting property, and the safety and welfare of specific individuals or the general public.�
(8) Since our primary interest is the protection of children, you must give the safety and welfare of children careful consideration.�
�












D)  List of Crimes Considered Directly Related to Employment or Licensure





The following	list includes the crimes identified by OCFS, in consultation with DCJS, the Department of Mental Hygiene, the Commission on Quality of Care for the Mentally Disabled and the State Department of Education, which should be considered to have a direct relationship to the specific employment or licensure sought or would involve an unreasonable risk to property or to the safety or welfare of children or the general public. As a general rule, a criminal conviction for any of the crimes found in the following list should create a strong presumption against hiring the individual in question. �





CRIME TO BE CONSIDERED	PENAL LAW SECTIONS





Homicide and related offenses	125.10 through 125-27, inclusive.


Sex offenses:


	Sexual Misconduct	130.20


	Rape	130.25, 130.30, 130.35


	Criminal Sexual Act	130.40, 130.45, 130.50


Sexual Abuse/ Aggravated	130.52, 130.53, 130.55, 130.60, 130.65, 


      Sexual Abuse	130.65 (a), 130.66, 130.67, 130.70,


     		130.75, 130.80, 130.85, 130.90


Kidnapping and related offenses	135.10, 135.20 and 135.25


Criminal possession of a controlled	220.06 through 220.25, inclusive.


substance as a felony


Criminal sale of a controlled substance	220.31 through 220.44, inclusive.


Criminal sale of marijuana as a felony	221.45, 221.50 and 221.55


Criminal possession of marijuana as	221.20 – 221.30, inclusive.


a felony		


Promoting prostitution as a felony	230.25, 230.30 and 230.32


Obscenity offenses	235.05, 235.06 and 235.07


Disseminating indecent material to minors	235.21, 235.22


Incest		255.25


Abandonment/non-support of a child	260.00, 260.05, 260.06


Endangering the welfare of a child	260.10


Unlawfully dealing with a child 	260.20, 260.21


Misrepresentation by day care provider	260.30


Promoting sexual performance by a child	263.05,263.10, 263.11 and 263.15, 263.16


Endangering the welfare of the	260.25, 260.32, 260.34


incompetent, disabled or elderly	


Criminal possession of a weapon as a	265.02, 265.03, and 265.04


felony


Criminal use/sale of a firearm	265.08, 265.09, 265.11, 265.12, 265.13,				265.14


Sale/manufacture of firearms 	265.16





Furthermore, all criminal convictions should be carefully reviewed against the guidelines set forth above. For instance, convictions not included on the list of crimes to be considered which involve assault, reckless endangerment, coercion, burglary, arson and robbery should be very carefully reviewed. Also, a misdemeanor conviction for possession of a controlled substance might not be considered directly related to positions involving the care of children, however, numerous convictions for such crimes could indicate that the person has a significant problem that could present an unreasonable risk to children. 





E)  Application or Employment Decision





Decisions to approve applications of persons with criminal conviction records must be made on a case-by-case basis utilizing the aforementioned criteria. Before approving the application of a person with a conviction record, especially one included in the above list, you should carefully analyze whether the relevant factors enable you to conclude that there is not a direct relationship between one or more of the criminal conviction(s) and the person's child care responsibilities and/or there is not an unreasonable risk to the property or to the safety and welfare of the children or the general public. Furthermore you should prepare a written assessment based on the criteria contained in these guidelines specifying why the decision was made to approve or to deny an applicant with a criminal conviction history.  Note:  For some programs, the written assessment must be completed and be available for review by the licensing authority.





Pursuant to section 754 of the Correction Law, if a person with a criminal conviction record is denied employment or a license, they are entitled to receive a statement setting forth the reasons for the denial of the application for employment or licensure if the request is made within 30 days of denial.





All information regarding an individual's criminal conviction record must be maintained in a confidential manner to protect the individual’s right to privacy and consistent with applicable confidentiality standards.  OCFS guidelines require that such information shall not be made public and shall only be shared with the individual it relates to, and those persons involved in the decision-making process concerning the applicant's fitness for licensure or employment.





It must be recognized that a criminal record review which results in no record being found or an applicant's sworn statement disclosing no criminal conviction record is just one component of the inquiry and evaluation which must occur during the application process. Such review and statement should therefore be viewed as an aid in making the best possible employment decision and not as the solution to preventing abuse/maltreatment of children in your care. Just as section 425(2) of the SSL requires that guidelines be implemented to assist in evaluating applicants with a criminal conviction record, you are also required to review and evaluate an applicant's background and information supplied by the applicant. A review of the applicant's employment history, personal and employment references, and a database check of certain applicants with the OCFS Statewide Central Register of Child Abuse and Maltreatment must be undertaken. Additionally, applicants should be advised that a false answer to questions concerning the applicants' past criminal convictions may be reason for termination of employment or the revoking/rescinding of a license, permit, certificate, or approval.





Decisions concerning whether a particular applicant should be hired or licensed rest with you, and knowledge that an applicant has a criminal conviction record needs to be carefully weighed. The safety and well being of the children should be the primary concern, balanced against the rights of those individuals who have criminal conviction records. You must carefully consider all of the above factors to make the most responsible and fair employment and licensing decisions.


�
Appendix I





Agencies and Applicants Affected by Criminal Guidelines





Local Social Services Districts





applicants for employment


volunteers 


applicants for certification/approval as foster and/or adoptive parents


persons over the age of 18 residing in the home of a foster and/or adoptive parent or applicant





2.  Voluntary Authorized Agencies





applicants for employment


volunteers


applicants for certification/approval as foster and/or adoptive parents


persons over the age of 18 residing in the home of a foster and/or adoptive parent or applicant





Day Care Providers (Family and Group Family)





employees


volunteers


household members 18 and older





4. Day Care Centers and School-Age Child Care


    (including Head Start)





applicants for employment


volunteers (except for when the person who volunteers is a parent or a legal guardian of an enrolled child)





5. OCFS





Office Staff and Programs


applicants for employment


volunteers


applicants to be OCFS foster parents


persons over the age of 18 residing in the home of a foster parent or applicant





�
Juvenile Detention Facilities


applicants for employment


volunteers


applicants to be family boarding care parents





Runaway/Homeless Youth Facilities


applicants for employment


volunteers


applicants to be interim families


consultants





Bureau of Early Childhood Services/Regional Office


applicants for license to operate a day care center


applicants to be family day care or group family day care providers


applicants to be assistants to group family day care providers except when the person who volunteers in a day care center or head start center is a parent or a legal guardian of a child enrolled in such center.





6. New York City Department of Health





applicants for license to operate a day care center in New York City





7. State Education Department





New York State School for the Blind or New York 


State School for the Deaf (State Operated Schools)


applicants for employment


volunteers





Instruction for the Deaf and the Blind (State Supported Schools)


applicants for employment


volunteers





Approved Private Residential Schools for Special Education Service


applicants for employment


volunteers





Special Act Schools


applicants for employment


volunteers





�
Pre-School Services Established Pursuant to Section 4410 of the Education Law


applicants for employment


volunteers





8. Department of Mental Hygiene





Residential homes and facilities licensed or operated by


Office of Mental Health; Office of Mental


Retardation and Developmental Disabilities; Office of Alcohol and Substance Abuse Services


applicants for employment


volunteers





9. New York State Department of Health





Camps


Applicants for a permit to operate Overnight Camps for Children; Summer Day Camps for Children, Traveling Summer Day Camps for Children





Early Intervention Services


applicants for employment


volunteers





� With respect to criminal history background checks of prospective or approved adoptive parents, prospective, certified or approved foster parents or persons over the age of eighteen who reside in the home of such applicants or approved or certified foster or adoptive parent, the procedures of section 378-a(2) of the SSL apply.  The applicable guidelines for evaluating prospective or current foster or adoptive parents and household members are set forth in the OCFS Administrative Directive (00 OCFS ADM-04), issued on December 7, 2000.  Nothing in the guidelines set forth in this document is intended to supercede the guidelines set forth in 00 OCFS ADM-04.


�  For any individual applying for approval, licensure or renewal of a license for foster care, adoption and child care, please refer to the previous sections discussing sections 378-a and 390-b of the SSL, as they contain the operative statutory requirements which must be followed when considering criminal convictions by these individuals.
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