02 OCFS INF-07

October 28, 2002


[image: image1.png]



	 
George E. Pataki

Governor
	New York State

Office of children & family services

52 washington street

rensselaer, NY 12144


	
John A. Johnson


Commissioner


Informational Letter

	Transmittal:
	02 OCFS INF-07

	To:
	Commissioners of Social Services

	Issuing Division/Office:
	Strategic Planning and Policy Development

	Date:
	October 28, 2002

	Subject:
	Families in Transition Act of 2000

	Suggested Distribution:
	Directors of Services

Child Welfare Supervisors

Staff Development Coordinators

	Contact Person(s):
	Any questions concerning this release should be directed to the appropriate Regional Office, Division of Development and Prevention Services

BRO-  Linda Brown    (716) 847-3145   Lindac.Brown@dfa.state.ny.us  

RRO-  Linda Kurtz      (716) 238-8201   Linda.Kurtz@dfa,state,ny.us
SRO-  Jack Klump       (315) 423-1200  Jack.Klump@dfa.state.ny.us
ARO- Bill McLaughlin (518) 486-7078

Bill.McLaughlin@dfa.state.ny.us
NYCRO-Gail Hallerdin (212) 383-1788 Gail.Hallerdin@dfa.state.ny.us
YRO-  Pat Sheehy          (914) 377-2080  Pat.Sheehy@dfa.state.ny.us


	Attachments
	None

	Attachment Available On – Line: 
	 FORMCHECKBOX 


	
	


Filing References

	Previous ADMs/INFs


	Releases Cancelled


	Dept. Regs.
	Soc. Serv. Law & Other Legal Ref.


	Manual Ref.
	Misc. Ref.

	     
	01 OCFS INF-02
	     
	Chapter 477 of the Laws of 2000

SSL 384-a
	     
	     


I. Purpose

The purpose of this informational letter is to review the key child welfare provisions of Chapter 477 of the Laws of 2000, the Families in Transition Act of 2000 (FITA), and to offer suggestions to local social services districts for implementation.  This informational letter formally cancels 01 OCFS INF-02, issued on July 3, 2001, which had limited information concerning program implications.

II. Background

FITA was signed into law in September 2000.  It was intended to help plan for and make necessary provisions for children at risk of being orphaned due to AIDS or another fatal illness.  Perhaps the most significant provision of FITA for child welfare service providers is a provision that allows for the voluntary placement of such a child into foster care prospectively (in essence, “standby foster care”).  Such placement would be made pursuant to Section 384-a of the Social Services Law.  The child would not actually enter foster care and the transfer of legal custody would not take effect until such time that the parent could no longer care for his or her child due to incapacity or death.  This provision specifically allows the custodial parent and child to be involved in selecting the prospective foster parent.  It is intended to serve as a mechanism for a parent with a progressively chronic or irreversibly fatal illness to have a genuine role in thoughtfully planning for his or her children in a collaborative manner prior to being too ill to be able to do so.  

FITA also amended already existing statutory provisions pertaining to standby guardianship and the availability of public assistance under certain circumstances.  Specific provisions of FITA include:

· Where a social services district determines that a child is at significant risk of placement within the next 18 months because the custodial parent or legal guardian of the child is suffering from a progressively chronic or irreversibly fatal illness, and there is neither a relative or close friend to assume legal guardianship of the child, the social services district must assist the parent or guardian in making arrangements for the eventual transfer of care and custody of the child to an authorized agency by means of a written instrument;

· The written instrument (voluntary placement agreement) will provide that the actual transfer of care and custody to the authorized agency will not take effect until the parent or guardian dies, becomes debilitated or incapacitated.  For the purpose of calculating time periods relating to permanency hearings and the filing of a petition to terminate parental rights because the child has been in foster care for 15 of the most recent 22 months, the general ASFA standard for when a child entered foster care applies.  That date for a non-child protective case is 60 days following the date the child was removed from his or her home.  As is the case for other voluntary placement agreements, the parent has the right to negotiate visitation, the provision of specific services, etc;

· In cases where there is a relative or close friend identified by the custodial parent or legal guardian who is able and willing to assume care and custody of the child, but who requires foster care services and financial support, the social services district is required to assist the person identified to become a certified or approved foster parent, if qualified.  While no time frame is provided for certifying or approving the foster parent in FITA, given the circumstances, the process should be expedited, to the extent possible;

· Where a social services district executes a written instrument arranging for the eventual transfer of care and custody of a child to an authorized agency, the social services district must petition the family court judge in the social services district to approve the instrument.  The approved instrument will remain in effect for 12 months, unless the court sets a shorter time period;

· Where the custodial parent or the legal guardian notifies a social services district that she/he is no longer debilitated or incapacitated and requests the immediate return of her/his child, the social services district must return the child to the parent or legal guardian within ten (10) days, unless contrary to a court order;

· Beyond the aforementioned provisions pertaining to foster care, the Surrogate’s Court Procedure Act has been amended to add a legal custodian and a primary caretaker to the list of those who may appoint a standby guardian in advance of the parent’s or legal guardian’s death or incapacitation.  A primary caretaker may exercise this authority when the parent, legal guardian or legal custodian cannot be located with due diligence;       

· FITA provides for continued Temporary Assistance to minors whose parents have died, until arrangements are completed for the minor’s care and support.  Such arrangements may involve adding the child to another Temporary Assistance household, foster care or other appropriate financial support; and

· Extends the requirement for the New York State Department of Health to issue an annual report to the Legislature and Governor identifying services provided to children and adolescents who lose their primary caregivers to HIV/AIDS, gaps in services, and recommendations to address the gaps in services.

III. Program Implications

Concerning the foster care provisions of FITA, the following issues should be strongly considered:

A. Reasonable efforts must be made to prevent foster care.  In terms of meeting the needs of families where the custodial parent is suffering from a progressively chronic or irreversibly fatal illness, other options should be assessed and ruled out before foster care is considered.  Among other options that should be explored are community-based services available through non-DSS funded entities, preventive services, and the availability of relatives or friends who might be able to care for the child (with or without support) outside of foster care when transfer of care becomes necessary.  FITA does not eliminate the requirement under federal and State law that reasonable efforts must be made to avert removal of the child from her/his home.

B. If foster care placement is necessary, all efforts to involve the family members in the planning should be undertaken.  The basis for the statutory change to allow “standby foster care” was to assist families with ill parents to receive the help that is needed to adequately meet the needs of children in the event that their parents die or become debilitated or incapacitated.  Foster care was already an available option in such circumstances where a parent could no longer care for his or her child(ren) prior to FITA.  What is unique about FITA is that if foster care is assessed as being needed in the future, to the extent possible, the planning and legal groundwork can be undertaken in advance, thereby allowing the ill parent to have significant input as to what happens to his or her child(ren).        

C. If a child is placed in foster care pursuant to FITA, all existing foster care rules and legal requirements are applicable.  A child placed in foster care as a result of the incapacity or death of the child’s parent or guardian is to be provided the same care, services and maintenance as any other foster child.  This includes providing diligent casework efforts to carry out the most appropriate permanency outcome, timely family court permanency hearings, case recording requirements and all other required activities.  Generally, it would be appropriate to pursue such permanency outcomes as adoption or guardianship and not passively allow such child to remain in foster care for an extended period of time.  

D. Staff assigned to cases involving custodial parents suffering from a progressively chronic or irreversibly fatal illness should be knowledgeable about FITA provisions and be open to and encouraging of family preferences and concerns.   All child welfare cases require caseworkers to have core skills and sensitivity.  Working with a family with a dying parent involves many of the same skills and sensitivities needed for child welfare cases generally, but requires additional knowledge (e.g., about FITA’s provisions, including the parent’s rights, responsibilities and benefits under FITA, and other community agencies available to meet the needs of seriously ill parents, etc) and a level of “comfort” in discussing dying openly and empathetically.  If deemed helpful, OCFS would be willing to explore arranging for a short training offering for staff taking on this responsibility.  To the extent possible, OCFS recommends assigning these types of cases to one or two staff knowledgeable about FITA.  For most counties, it is not anticipated that there will be a particularly significant volume of such cases.

E. It is advisable for social services districts to reach out to agencies in the community that serve individuals with progressively chronic or irreversibly fatal illness.  Outreach to appropriate community agencies, including those agencies serving individuals with HIV/AIDS, is valuable for a number of reasons.  As a matter of public education it would be useful to convey information about FITA, from the social services district’s perspective, to the relevant agency(ies).  Some agencies may be unaware of FITA entirely.  Some agencies may have an incorrect understanding of the social services district’s responsibilities under FITA, as well as available resources.  They may also be unaware of what foster care entails in terms of the legal and administrative underpinnings of the service.  Finally, it would be helpful to inform the agency(ies) of the primary person(s) in the district to contact for asking questions and/or scheduling an appointment concerning referring a family. 
Please contact the Contact Persons listed in the header of this informational letter if you have questions concerning FITA or wish to discuss the recommendations outlined in this release.              
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