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Purpose

The purpose of this memorandum is to inform social services districts of changes to child care subsidy regulations which establish basic health and safety standards for legally-exempt child care providers caring for children subsidized under the New York State Child Care Block Grant.  This memorandum also details the requirements for social services districts to implement these new standards.  Social services districts may propose requirements in addition to the State standards through amendments to their Consolidated Services Plan or Integrated County Plan.

This LCM supercedes 99 OCFS LCM-29, Child Care Health and Safety Requirements dated November 23, 1999 and 92 INF-29, Child Care: Parental Responsibilities When Employing an In-Home Child Care Provider dated April 13, 1992.

     
I. Background

Based on meetings with and letters received from social services districts and the New York Public Welfare Association (NYPWA), the regulations regarding health and safety requirements for legally-exempt providers initially filed on October 1, 1999, as well as the enrollment forms which were issued in 99 OCFS LCM-29, were revised.  Regulations were adopted on a permanent basis on April 25, 2001.

     

 FORMTEXT 
     
Summary of Changes

The following outlines the changes to the health and safety requirements for legally-exempt child care providers.


o
Providers who are enrolled on or before March 30, 2000 must document compliance with the regulations before or as part of the next redetermination of eligibility for a child in the provider's care.


o
The enrollment form must be submitted to and reviewed by the district at least annually.


o
The number of required pages of the enrollment form has been reduced to five for legally-exempt family and in-home child care and to six pages for legally-exempt group child care.  The forms were redesigned and reworded to make them more user friendly.  Language used throughout the enrollment form has been simplified.


o
A physician's statement attesting to the physical and mental health of the provider and household members is no longer required.  The provider must attest, on the revised Safety Checklist, that the provider and anyone who will assist them in providing care are physically able to provide care.  In addition, the provider must attest that the provider, anyone assisting in the care of children, and all household members in the home where legally-exempt family child care is provided are free of communicable diseases.  If the district has reasonable cause to suspect that the attestation of the provider is incorrect, the social services district may require the provider to submit a statement from a physician, physician's assistant or nurse practitioner verifying the health and physical condition of such individual(s).


o
The provider is no longer required to submit an attestation regarding indications of child abuse or maltreatment to the district.  The provider will submit the written attestation only to the parent.  The enrollment form includes a statement verifying that the provider has given this information in writing to the parent.


o
Employees, volunteers and persons residing in a legally-exempt family home are no longer required to submit separate attestations regarding criminal history.  The provider must now attest to the criminal history on behalf of all employees, assistants, volunteers and household members age 18 years or older.


o
The crimes that create a presumption against enrolling a legally-exempt provider are expanded to include additional violent and other serious crimes.  The guidelines for reviewing the criminal history of a legally-exempt provider are revised.  These changes provide greater consistency with the new standards issued for licensed and registered providers.  Additionally, a list of crimes against children is now provided as an aide for district use.


o
Documentation of legally-exempt status, which previously had been part of the enrollment form, has been deleted and is now a separate and optional form.  This form is designed to assist the district in determining whether the provider is exempt from child day care licensing or registration requirements.  The district may use the optional form or may use some other mechanism to determine whether the provider meets the definition of a legally-exempt program.


o
The requirements regarding smoking are modified to allow the provider to smoke outdoors in the presence of children.  However, smoking is not allowed indoors while children are in care nor in vehicles while children are being transported.


o
The requirement for the home or facility to have "two means of egress" has been changed to "two separate and remote ways to escape in an emergency."


o
The revised enrollment form includes a telephone number of the Child and Adult Care Food Program (CACFP) for providers to call if they are interested in participating.  The previous form directed districts to give the provider the address and phone number of the CACFP sponsor for their county.

Access To New Enrollment Forms

The redesigned enrollment forms and attachments to the LCM are in MICROSOFT WORD. Districts will be notified when forms will be available to request from the Bureau of Forms and Print Management on form OTDA-876 "Request for Forms or Publications".  In the meantime, districts should reproduce the forms locally.

Districts can obtain an electronic version (in WORD 97) of the enrollment forms and attachments to the LCM in Microsoft Outlook.  Network users should go to the Folder List and select: Public Folders, All Public Folders, the Statewide sub-folder, the OCFS sub-folder, the Child Care sub-folder and then the Subsidy sub-folder where the documents are filed.

The enrollment forms will be available in Spanish in the near future.

II. Program Implications

     
Providers who are enrolled on or before March 30, 2000 must document compliance with the revised health and safety regulations before or as part of the next redetermination of eligibility for a child in the provider's care.  New providers that are not currently enrolled must comply with the new requirements before they can be enrolled.

Districts need to take the new enrollment requirements into account when determining the ability of public assistance applicants/recipients to begin a work activity.  Clients who will be assigned to a work activity should be given the enrollment forms prior to their search for a child care provider. If child care is identified as a need of the client, this need should be addressed prior to assigning the client to an activity.  Social services districts are required to notify clients about the client's responsibilities in locating a child care provider and about the client's right to be excused from a work activity if they are unable to find a child care provider that is appropriate, accessible, affordable and suitable.  For information about the required client notice refer to 99 LCM-19, entitled Notice: DSS-4647: "Important Information About Child Care" dated August 27, 1999.

Definitions of Terms Used In This Release

"Parent" includes the child's parent, legal guardian, caretaker relative or any other person in loco parentis to the child.

"Person in Loco Parentis" means the child's guardian or caretaker relative or any other person with whom a child lives who has assumed responsibility for the day-to-day care and custody of the child.

"Family Share" means the amount the child's family is required to pay towards the cost of child care.  This term was formerly referred to as the "parent fee".

"Legally-exempt Child Care Provider" includes legally-exempt family child care (formerly known as informal care provided outside the child's home), legally-exempt in-home child care and legally-exempt group child care as defined below.


Legally-exempt family child care means:



child care for one or two children provided outside the child's own home in a residence by a provider who is at least 18 years of age, or who is less than 18 years of age and meets the requirements for the employment of minors as set forth in Article 4 of the New York State Labor Law, and who is chosen and whose services are monitored by the child's parent;



child care for more than two children provided outside the child's own home in a residence by a provider who is at least 18 years of age, or who is less than 18 years of age and meets the requirements for the employment of minors as set forth in Article 4 of the New York State Labor Law, who provides such care for three hours or less per day and who is chosen and whose services are monitored by the child's parent; or



child care provided outside the child's own home by a relative within the third degree of consanguinity of the parent(s) or step-parent(s) of the child or children except where such relative is a person legally responsible for, or the caretaker relative of, such child or children.  Relatives within the third degree of consanguinity of the parent(s) or step-parent(s) of the child include:  the grandparents of the child; the great-grandparents of the child; the great-great-grandparents of the child; the aunts and uncles of the child, including the spouses of the aunts and uncles; the great-aunts and great-uncles of the child, including the spouses of the great-aunts and great-uncles; the siblings of the child; and the first cousins of the child, including the spouses of the first cousins.


Legally-exempt in-home child care means:



child care furnished in the child's own home by a provider who is chosen and monitored by the child's parent and who is at least 18 years of age, or who is less than 18 years of age and meets the requirements for the employment of minors as set forth in Article 4 of the New York State Labor Law; provided, however, that the child's parent must provide the provider with all employment benefits required by State and/or federal law and must pay the provider at least the minimum wage set forth in Article 19 of the New York State Labor Law.


Legally-exempt group child care means:



child care provided by those providers, other than providers of legally-exempt family child care or in-home child care, which are not required to be licensed by or registered with the Office of Children and Family Services or licensed by the City of New York but which meet all applicable State or local requirements for such child care programs.  Providers of legally-exempt group child care include, but are not limited to:



pre-kindergarten and nursery school programs for children three years of age or older, and programs for school-age children conducted during non-school hours, operated by public school districts or by private schools or academies which provide elementary or secondary education or both in accordance with the compulsory education requirements of the Education Law, provided that such pre-kindergarten, nursery school or school-age programs are located on the premises or campus where the elementary or secondary education is provided;



nursery schools and programs for pre-school-aged children operated by non-profit agencies or organizations or private proprietary agencies which provide services for three or less hours per day;



summer day camps operated by non-profit agencies or organizations or private proprietary agencies in accordance with Subpart 7-2 of the State Sanitary Code;



day care centers, family day care homes and other child care programs located on federal property which are operated in compliance with the applicable federal laws and regulations for such child care programs; and



day care centers, family day care homes and other child care programs located on tribal property which are operated in compliance with the applicable tribal laws and regulations for such child care program.

Additional Information About Legally-Exempt Providers

Where Care Can Be Provided

Legally-exempt family child care can be provided in a home other than the provider's own residence.  For example, a provider may use a neighbor's home to operate a legally-exempt family child care program as long as the neighbor is not already operating any type of child care program in the home.  The health and safety requirements apply to the home where care is being provided.  Also, the attestations concerning indicated reports of child abuse and maltreatment, the health and communicable disease status and criminal convictions of the household members apply to the individuals residing in the home where care is being provided.

Two legally-exempt providers are not permitted to operate two separate programs in the same home.  A provider cannot operate a legally-exempt child care program in a home that is registered as a family day care home or licensed as a group family day care home.

In-Home Care
If care is being provided in the child's own home, the provider can care for all of the children who live in that household regardless of the number of children living there.  However, if a child (other than the provider's own child) not residing in the household is provided child care in the in-home situation, then the modality of care is no longer in-home but becomes family child care.  The restrictions on the number of children in care for a legally-exempt family child care provider apply.  Care is limited to a total of two children if care is provided for more than three hours a day or to more than two children if care is provided for three hours or less per day.

Relative/Non-relative Care

There are no restrictions on the number of children for which a relative can care as long as the relative is within the third degree of consanguinity of the parent or step-parent of each of the children in care.  However, as soon as one non-relative child is in care, the maximum number of children cannot exceed eight.  The provider cannot care for more than two children who are not related to the provider for more than three hours per day and still meet the definition of legally-exempt.

Members of the Public Assistance Unit

Members of the public assistance unit for the child or the custodial parent(s) or caretaker(s) of the child are not eligible to be paid as legally-exempt child care providers.

District Responsibilities
Each social services district must establish procedures for enrolling for payment purposes, under the New York State Child Care Block Grant subsidy program, providers of legally-exempt family child care, legally-exempt in-home child care or legally-exempt group child care.  These enrollment procedures must:


o  
collect information about the provider that is necessary to make payment and furnish information to the provider or recipient;


o  
permit the provider to enroll with the district after selection by the recipient; and


o  
facilitate appropriate and prompt payments.

Districts must use the enrollment forms issued in this release to collect information necessary for enrolling legally-exempt providers.  These forms include the following:


o  
Attachment A: Enrollment Form for Provider of Legally-Exempt Family Child Care and Legally-Exempt In-Home Child Care and Attachment B: Guide to Reviewing Enrollment Form for Provider of Legally-Exempt Family Child Care and Legally-Exempt In-Home Child Care.


o  
Attachment C: Enrollment Form for Provider of Legally-Exempt Group Child Care and Attachment D: Guide to Reviewing Enrollment Form for Provider of Legally-Exempt Group Child Care.

Before making payment to a provider of legally-exempt child care, the district must review all information obtained from the provider and determine whether the following criteria are met:


o  
the provider meets the definition of a provider of legally-exempt family child care, legally-exempt in-home child care or legally-exempt group child care;


o  
all applicable health and safety requirements are met;


o  
information regarding criminal convictions does not eliminate the provider from being eligible for payment under the New York State Child Care Block Grant; and


o  
the provider and parent agree to abide by the conditions found in the Parent and Provider Certification section of the enrollment form.

If the district determines that the provider meets the above criteria, then the district must enroll the provider for the purpose of providing child care services to eligible families under the New York State Child Care Block Grant.  If the district determines the provider is not exempt from child care licensing or registration requirements or is uncertain concerning the legally-exempt status of a provider, the district must notify the Regional Office of the Bureau of Early Childhood Services or the appropriate licensing or registration agency in the district.

Social services districts must inform all parents that they may select a legally-exempt provider.  Districts must also inform parents about the requirements for legally-exempt providers and assist public assistance applicants and recipients who need help in locating child care.

Parents on public assistance must be allowed reasonable time to locate a provider, and, for those parents who elect to use a legally-exempt child care provider, to submit enrollment forms before being required to begin a work activity.  If given information concerning health and safety and the enrollment process for legally-exempt providers at initial application for public assistance, orientation, assessment and recertification, parents will be aware of the time considerations if they should select legally-exempt care as they start a job or a work activity.  This information is especially critical for applicants who are required to seek employment even before they go to orientation or assessment.  Also, all parents must be informed that if the parent uses a legally-exempt provider prior to enrollment and the district determines that the provider cannot be enrolled, the parent will be solely responsible for any child care costs incurred with that provider.

Districts should encourage parents to arrange ahead of time for a substitute provider in the event that their regular provider is unavailable.  An enrollment form can be completed in advance for the substitute provider and kept in the client's file.  A new enrollment form for the substitute provider will have to be completed annually.

Enrollment information must be updated and reexamined any time a change in circumstances occurs.  This review of the change must be made to determine whether the provider can still be enrolled.  A new enrollment form must be completed by the parent and provider and reviewed by the district at least annually.

Each social services district must maintain a current list of legally-exempt child care providers enrolled by the district.  This list must contain the name and address and telephone number (if any) of each provider.  Districts should have procedures in place to ensure that they do not continue to refer clients to a legally-exempt provider that is caring for the maximum number of children allowed or to make payments for children that are in excess of the allowable number for a legally-exempt child care provider.

Districts must provide newly enrolled legally-exempt providers with the informational and resource materials provided in Attachment E: Model Letter and Resource Materials That Must Be Distributed to All Enrolled Providers.

Enrollment Of Legally-Exempt Providers
In order to be enrolled with a social services district to provide child care services under the New York State Child Care Block Grant, the provider of legally-exempt child care and the parent of the child in need of child care must attest, in writing, that the provider meets the basic health and safety requirements established by the Office and any additional requirements approved in the district's Consolidated Services Plan or Integrated County Plan.

The new basic health and safety requirements and other information needed to enroll a legally-exempt provider are included in Attachment A: Enrollment Form for Provider of Legally-Exempt Family Child Care and Legally-Exempt In-Home Child Care Form and Attachment C: Enrollment Form for Provider of Legally-Exempt Group Child Care.  Districts must follow the guidelines included as Attachments B and D to review the enrollment forms.

The enrollment form is comprised of several sections:


o  
Provider information and status


o  
Health and safety checklist


o  
Criminal history certifications


o  
Parent and provider certifications

Provider Information and Status

The district must determine whether the provider is legally-exempt from child day care licensing and registration requirements.  The determination that the provider is not required to be licensed or registered is based on the number of children in care, the relationship of the children to the provider, the number of hours they are in care and where care is provided.  These requirements are specified in the section of this LCM entitled "Definitions of Terms Used in This Release" and in the "Provider Status" section of Attachment B: Guide to Reviewing Enrollment Form for Providers of Legally-Exempt Family Child Care and Legally-Exempt In-Home Child Care and  Attachment D: Guide to Reviewing Enrollment Form for Provider of Legally-Exempt Group Child Care.

An optional form, Attachment F: Documentation of Legally-Exempt Status, is provided for the district to obtain information on the key factors in determining whether the provider is legally-exempt.  Districts have the option to use other methodologies for documenting that a provider is legally-exempt.

Providers who are under 18 years of age must be working in accordance with the labor standards for minors.  A minor must complete and sign a separate attestation provided in Attachment G: Permitted Working Hours for Minors Under 18 Years of Age and must submit a copy of his or her working papers.  A summary of New York State Labor Law relating to the employment of minors is also included in Attachment G.

Safety Checklist
The parent and provider must inspect the home or facility jointly using the Safety Checklist.  There are two parts to the Checklist.  The provider must meet all of the requirements in Part A and agree to all of the conditions in Part B before the provider can be enrolled.  All statements in Part A must be answered "YES."  A "NO" answer to any item in Part A and B precludes the provider from being enrolled until the item with the "NO" answer is corrected.

Most of the items on the Safety Checklist are self-explanatory.  Additional clarification is provided for the following items:

Two means of escape:  In Part A, there must be two ways out of the home that can be used in the event of an emergency.  Both means of escape have to be remote from one another (separate and apart, not side-by-side or adjacent to one another along the same wall) and lead to an immediate escape.  They do not have to be doors which immediately lead to the outdoors.  Consideration must be given to the provider's ability (such as the provider's age and physical condition) to use the alternate means of escape (e.g., a window leading to a fire escape or an emergency ladder that descends from a window) and to remove all children safely in an emergency.  The number, age, and any handicapping condition of the children in care are also factors to be considered.


Provider health/physical condition:  In Part A, the provider attests by checking the appropriate box that the provider and anyone assisting in the care of children are physically able to provide care.  In addition, the provider must attest that the provider, all persons residing in the home (other than the child's own home) where legally-exempt care is given, all volunteers who are likely to have regular contact with the children and all employees are free of any communicable disease.  The requirement that the provider submit a statement from a physician has been eliminated.  However, if the district has reason to suspect that the information provided is incorrect, the district may require that the provider submit a statement from a physician, physician's assistant or nurse practitioner verifying the physical health and condition of the provider and anyone who is assisting in the care of the children.


Behavioral standards:  The provider must agree to abide by the health and safety conditions in Part B in order to be enrolled by the district.  Neither the parent nor the provider can be given a waiver of any of these requirements.  For example, a parent who smokes may say that s/he does not care that the provider also smokes.  However, smoking indoors while children are in care (or in a vehicle while children are being transported), is prohibited.  Similarly, a provider who will not agree to abide by the prohibition against corporal punishment (i.e. "I just give them a swat on the behind"), is not eligible for enrollment.  The examples of corporal punishment listed on the Checklist are not meant to be an exhaustive list and are cited to clarify and emphasize that such actions are unacceptable.

The Safety Checklist is to be completed by both the parent and provider as they inspect together the conditions in the home or facility.  The Checklist includes standards for the physical environment to promote the health and safety of children (in a yes and no format) and behavioral standards that the provider must follow in order to be eligible for enrollment.  The provider must meet all requirements and agree to abide by the health and safety conditions before they can be enrolled by the district.

The provider and parent must sign and date the Checklist attesting that the home or facility has been inspected with the parent, that all statements on the form are true and accurate, and that they agree with the conditional statements in Part B.  Failure of the provider or parent to sign the Checklist precludes the provider from becoming enrolled.

Criminal Background
The enrollment form is revised to include a statement by the provider attesting to the criminal conviction history of the provider, employees of the provider, and any volunteers who have the potential for regular and substantial contact with children in care.  The provider must ask all of the above individuals about their criminal history.  Additionally, the provider of legally-exempt family child care must also do this for any household member 18 or older.

When the provider indicates that they or anyone for whom they are providing an attestation has been convicted of a crime, the provider must give the parent and the social services district true and accurate information, in writing, about the crime to enable the district and family to evaluate whether the criminal background poses an unreasonable risk to the safety or welfare of the child.  Such information must include the nature of the crime, the length of time which has elapsed since the conviction, the penalties imposed as a result of the conviction, and any evidence of rehabilitation.  Sealed criminal convictions as a juvenile are not considered in the evaluation of an individual's criminal background.  However, if there is independent knowledge of the events in question, for example the applicant recounts his history of fire setting or sexual abuse, that information could be used since it is separate and distinct from the sealed criminal record.  The review would be based on the underlying facts of the activity and not the fact that the person was convicted.

A person who has been convicted of a felony or misdemeanor crime against children or a legally-exempt family child care provider who is providing care in a household (other than the child's own home) which includes an individual 18 years of age or older who has been convicted of a felony or misdemeanor crime against children can not be enrolled by the district.  A legally-exempt child care program which includes a provider, employs an individual, or has a volunteer (who has the potential for regular and substantial contact with children) who has been convicted of a felony or misdemeanor crime against children can not be enrolled by the district.  A list of crimes against children is included in Attachment H: List of Crimes Against Children and Violent and Other Serious Crimes.

A provider who has been convicted or a provider which employs an individual, uses a volunteer, or provides care in a home (other than the child's own home) in which there is a household member age 18 years or older who has been convicted of a violent or other serious crime (other than crimes against children) is considered by the Office of Children and Family Services to present an unreasonable risk to the safety or welfare of the child(ren) in legally-exempt care.  A conviction for any of these crimes creates a strong presumption against enrolling the legally-exempt child care provider.  A list of violent and other serious crimes is included in Attachment H: List of Crimes Against Children and Violent and Other Serious Crimes.

A provider convicted of a violent or other serious crime can request that the district consider and review any extenuating circumstances pertaining to the conviction and determine whether an exception could be made to the presumption against enrollment.  This presumption could then be overcome only by the provider or individual involved demonstrating that some extraordinary circumstance related to the conviction justifies enrollment. The provider is responsible for supplying documentation that details the extenuating circumstances.  Districts are not required to review extenuating circumstances concerning these convictions unless the parent indicates that s/he still wants to arrange care with the provider.  The district must review the exentuating circumstances according to the guidelines in Attachment I: Criminal History Evaluations for Legally-Exempt Providers.

Additionally, the district must review all convictions of felonies or misdemeanor offenses other than those described above to determine whether to enroll a provider.  All criminal convictions should be carefully reviewed using the guidelines provided in Attachment I: Criminal History Evaluations for  Legally-Exempt Providers.

If the district discovers subsequent to the enrollment of the provider that the provider or an employee or volunteer or, in the case of legally-exempt family child care, a household member 18 years or older, provided false or misleading information concerning his or her criminal conviction record, the district must immediately terminate payment for child care services to the  provider and may subject the provider to any appropriate legal action.  The district, at its discretion, may re-enroll that provider if the true and accurate information about the individual's criminal record does not disqualify the provider from being enrolled and if the parent wants to continue to use the provider.

The parent who wishes to use a provider with a criminal conviction that the district determines can be enrolled must sign a statement acknowledging that the parent is fully informed of the criminal convictions record and has made the decision to place his or her child in the provider's care.  A model acknowledgment form that the district may use for this purpose is provided as Attachment J: Parental Acknowledgment.

Parent and Provider Certifications
The parent and provider are required to certify the accuracy and truthfulness of the information on the form and to agree to certain notification requirements.  Parents must also certify that they understand their responsibility regarding selection and monitoring of the provider and their agreement to pay any required family share.  This provides further reinforcement of the parent's role in the selection and monitoring of these providers.  Requiring parents to complete parts of the enrollment form with the provider allows parents to have a larger role in the monitoring of the quality of care being provided to their child.

Indicated Report of Child Abuse and Maltreatment

At the time of enrollment, the provider must furnish the child's parent/caretaker with a written statement indicating whether, to the best of his or her knowledge, the provider, employees, volunteers who have the potential for regular and substantial contact with the children, and, for legally-exempt family child care providers, household members age 18 years or older have been the subject of an indicated report of child abuse and maltreatment in New York State or any other jurisdiction.  The provider must ask each of the above individuals about any indications of child abuse and maltreatment.  If any of the above individuals has been the subject of an indicated report of child abuse and maltreatment, the provider must give true and accurate information, in writing, to the parent/caretaker concerning the indicated incident(s), the date(s) of the indication(s) and any other relevant information.

By signing the enrollment form, the provider is attesting to the fact that the provider has provided this information in writing to the parent and the parent is attesting to the fact that he or she has received it and has made a decision regarding the arrangement of care with this provider.  The district is not required to collect the information or review the accuracy of this information.

Districts may inform parents that the district is prohibited by law from doing any of the following relative to child abuse and maltreatment information:


o  
conducting a State Central Register data base check on a legally-exempt provider;


o  
sharing any information with the parent concerning reports of child abuse and maltreatment without the permission of the legally-exempt provider; and


o  
refusing to allow the parent to arrange care with a legally-exempt provider who has been the subject of an indicated report of child abuse and maltreatment.

There may be circumstances when the district is aware that the information the parent received from the provider regarding indicated reports of child abuse or maltreatment is inaccurate or false.  The district must inform the parent that the provider cannot be enrolled until the provider gives correct information to the parent.  If the parent still wishes to use the provider, the district must contact and inform the provider that the provider must give a full and accurate account of the indicated report(s) to the parent.  No action can be taken on the enrollment of the provider until the parent is given a correct written statement from the provider and makes a decision based on this information.  If the parent still wants to arrange care with the provider after reviewing the corrected statement, the district must determine if the child would be at risk if placed with the provider.  The district must inform the parent if the child would be at risk and that the district, as a mandated reporter,  is required to file a report with the State Central Register should the parent place his or her child with this provider.  Note that districts can act only on information they have legally obtained.  Districts cannot seek out child protective information by conducting a State Central Register data base check or a review of local child protective records; and cannot provide confidential information to the parent without the provider's consent.

Legally-Exempt Group Child Care Providers
If the provider of legally-exempt group child care certifies that the provider is legally operating under the auspices of another federal, State or local government agency, then the provider does not have to attest that the requirements included on the Safety Checklist are met.  The certification from the provider should include either a copy of a current permit or license from the agency or the provider's license or permit number.  These providers do not have to complete the Safety Checklist but must complete all other sections of the enrollment form.

Legally-exempt group providers that are not operating under the auspices of another federal, State or local government agency must complete all parts of the enrollment form including the Safety Checklist.  More detailed information regarding which legally-exempt group programs must complete the Safety Checklist are provided in Attachment D: Guide to Reviewing Enrollment Form for Provider of Legally-Exempt Group Child Care.

Some legally-exempt group child care providers may be caring for a number of children subsidized by the district.  Rather than have the provider submit multiple enrollment forms, the district has the discretion to use some of the information on the enrollment form recently submitted by the provider.  In all cases, Section I (rate charged and meal and snack arrangements) and Section V: Parent and Provider Certifications of the enrollment form must be completed by each family who has a subsidized child in care.  However, Section II: Type of Program and Section IV: Criminal History Certification of the enrollment form may be completed once and copied for each subsidized parent.

Districts have the option to allow legally-exempt group providers that are caring for multiple children receiving child care subsidies to complete the Facility Safety Checklist by conducting a group walk-through with more than one parent at a time.  If the provider completes the Facility Safety Checklist in this manner, they must attach a page listing the names and signatures of all parents who participated in the walk-through and who are attesting to the accuracy of the answers to the Checklist.  This listing must include the parents' signatures and dates signed.  The parent and provider must attest that all items in the Checklist are being met and will continue to be met before the provider can be enrolled.

Other Optional Forms

Attachment K: Important Information When Caring For My Child(ren) is an optional form. This form can be given to the parent to list information that a provider may need to know, such as emergency numbers, child's allergies, etc.

Suspension/Termination for Non-Compliance

If the district learns that an enrolled provider may not be in compliance with the health and safety requirements or with the provisions to provide accurate and true information, payment must either be suspended or terminated.  The parent and provider must attest that the provider has taken corrective action and is now in compliance before payment can resume.  The district may, at its discretion, take other steps to verify that the provider is in compliance or that corrective action has been or will be taken.

The decision to suspend versus terminate payment should be based on the nature of the non-compliance and the risk to the health and safety of the child in care.  There are three issues districts need to assess in determining what action to take when they become aware that the provider is out of compliance.


o  
 Does the non-compliance pose an immediate threat to the safety of children?


o  
 Can the non-compliance be corrected?


o  
 Is there a history of non-compliance?

If the non-compliance poses an immediate threat to children, payments should be terminated.  Examples of non-compliance with requirements which pose an immediate threat include, but are not limited to, the following:


o  
a conviction for a felony or misdemeanor crime against children;


o  
a conviction for a violent or other serious crime (refer to Attachment H) that would make the provider ineligible to be enrolled and the provider does not demonstrate extraordinary circumstance to justify enrollment;


o  
lack of two separate and remote means of escape in an emergency;


o  
lack of barriers around unsafe areas accessible to children;


o  
locking devices on windows, if care is provided above the first floor;


o  
the provider is not physically fit to provide care;


o  
guns are not kept in a locked cabinet;


o  
the provider has left the children unsupervised;


o  
the provider has used corporal punishment on children in care;


o  
hazardous materials are accessible to children; or


o  
the provider is under the influence of drugs or alcohol.

Additionally, if a provider has a history of non-compliance, districts may choose to terminate rather than suspend payment.

If non-compliance can be fixed in a short period of time and does not pose an immediate threat to a child, the child may remain in care while payment is suspended as long as the provider and parent can attest to measures that will be taken to ensure the child's safety.

The significance of terminating versus suspending payment is the financial impact to the provider.  In the case of suspensions, the provider would have a suspension of payment for the period of time in which they are out of compliance.  Payment would resume when the provider comes into compliance and could cover the period in which the provider was out of compliance.  In the case of a termination, a provider may be able to come back into compliance after payments were terminated and payments may resume for a subsequent period.  However, these payments cannot cover the period of non-compliance.

Notification Requirements

If a provider does not meet the health and safety standards, the district must notify the parent that the provider is not eligible for enrollment.  If the non-compliance can be corrected, the district must inform the parent that the provider cannot be enrolled and no payment can be made until the provider is in compliance.

If the non-compliance cannot be corrected as would be the case with certain criminal convictions, the district must notify the parent immediately that his or her child must be removed from the care of this provider.  The district must assist parents who need help in locating another provider either directly or through referral to a child care resource and referral agency.

Districts are not required to notify the provider when they are not eligible for enrollment.  However, those districts that wish to notify the provider as well as the parent may do so.

Denial of Enrollment
Providers of legally-exempt child care are neither applicants nor recipients of services, nor are they applying for a license or registration to operate a day care program.  Therefore, they do not have a right to a fair hearing to appeal the decision of the district regarding denial of enrollment.

Additional Responsibilities When In-Home Providers Are Used
Social services districts must notify parents of the parent's responsibility to pay minimum wage and benefits to legally-exempt in-home providers. The benefits which must be provided to an in-home child care provider vary.  Districts must distribute Attachment L: Responsibilities for Parents Who Choose to Employ a Legally-Exempt In-Home Child Care Provider to parents who indicate a desire to employ an in-home child care provider.

When calculating the cost of care for a legally-exempt in-home child care provider, additional costs which the parent, as the employer, will accrue in order to provide benefits required by State and federal law should be added to the rate charged by the child care provider.  Payment should then be made to the parent, allowing the parent to pay the legally-exempt in-home provider the rate charged and to apply the difference, if any, to the cost of applicable benefits.  Social services districts must require parents to submit copies of tax report forms and/or insurance benefits when the cost of such benefits has been included in the calculation of cost of care and payment to the parent.  When the total cost of care, including such benefits, exceeds the local market rate, it is the responsibility of the parent as the provider's employer to pay the difference between the applicable market rate and the cost of care.

Social services districts are not responsible for monitoring whether parents provide applicable benefits to legally-exempt in-home providers.  Any determination regarding a provider's status as a legal or an illegal provider must be based on the provider's compliance with the applicable health and safety standards, not whether the parent is complying with federal and State law or regulations regarding wages and benefits.

Additional Local Health and Safety Standards

Districts have the flexibility to propose standards for legally-exempt providers in addition to those required by State law or regulation.  Additional standards may address any of the areas covered on the enrollment form or may address areas outside the enrollment process.

Several districts have received approval for additional local standards.  For example, one district received approval to conduct a review of information available to the county regarding the existence of any indicated report of child abuse and maltreatment after obtaining a release from the provider.  Another district received approval for conducting local criminal history background checks and conducting announced and unannounced inspections of legally-exempt providers.

Districts may propose additional standards for legally-exempt child care providers by filing an amendment to the district Consolidated Services Plan or Integrated County Plan for approval by the Bureau of Early Childhood Services.  A plan amendment requires a public notice with a comment  period of 30 days.  Additionally, the district must file a copy of the public notice along with a report of the results of the public comment.

Effective Date
Districts must begin to use these forms immediately.

Contact Person

If you have any questions regarding this release, please contact the Bureau of Early Childhood Services at telephone number (518)474-9324 or mail to:

Bureau of Early Childhood Services

Office of Children and Family Services

Riverview Center 6th Floor

52 Washington Street

Rensselaer, NY 12144


Roger Biagi

Executive Deputy Commissioner
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