DSS- 4037EL (Rev. 9/89)
Transnmittal No: 99 OCFS LCM 30

Date: Novenber 24, 1999

D vision: Admnistration

TO Local District Commi ssioners

SUBJECT: - TITLE IV-E Notice of Proposed Rul e Maki ng ( NPRM
Part 1356 ( Proposed Federal Regul ations)

ATTACHVENTS: - Notice of Proposed Rul e Making
Part 1356 (not avail abl e on-1line)

. PURPCSE

On  Septenber 16, 1998 the federal Departnent of Health and Hunman
Services (DHHS) issued a Notice of Proposed Rule Mking (NPRM for Parts
1355 and 1356 of Title 45 of the Code of Federal Rules (CFR). The pur pose
of this nmenmobrandumis to advise social services districts of the proposed
requirenents and the likely inpact of the proposed anendnents to Part 1356
on Title IV-E docunentation and claining in the event the proposed
regul ations are made final as currently witten. Proposed revisions to Part
1355 of the NPRM which, anbng other itens, di scusses child and fanmly
services reviews and related safety and permanency requirenments of the
Adoption and Safe Families Act (ASFA) does not affect Title |IV-E case
eligibility and is not discussed in this LCM

1. BACKGROUND

Social services districts were previously advised in 99 OCFS LCM7 of
the initial results of the Title IV-E pilot review and the consequent need
to develop a program inmprovenent plan to addr ess t he eligibility
docunent ati on and audit response issues raised by that review. The proposed
federal regulations would pose significant additional chal | enges in
determining and claimng Title IV-E properly because they would nake
substantial changes to the documentation requirenents. Therefore it is
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important to consider the inplications and potential consequences the
proposed regul ati ons nay have. NOTE: The standards set forth in the
proposed federal regulations referenced in this LCMare not in effect and,
until they becone effective, social services districts nust continue to
conply with the standards currently in effect in Section 18 NYCRR Part 426.

I11. Part 1356 of the NPRM

A copy of Part 1356 of the NPRMis attached for your reference. The
citations fromthe NPRM and conments made in this LCMare for informationa
and pl anni ng pur poses. The period for public coment ended Decenber 17,

1998 and OCFS took full advantage of the opportunity at the tine. We have
been infornmally advised by the federal Admnistration for Children and
Fam lies (ACF) that, in all likelihood, the final regulations will be issued
by January 2000 with little or no nodification from the NPRM The
regul ati ons may be effective upon issuance, or, ideally, there will be an
i mpl enentati on or phase-in period. However, we can not assume the latter
situation and, even if there is an inplenentation period, it will be very
short in duration. W need to plan accordingly.

Part 1356 of the NPRM focuses on docunentation requirenents. Districts
that currently have practices and procedures in place that focus on the
securing of and easy accessibility to Title IV-E rel ated docunents will have
a strong foundation for accommpdati ng the proposed requirenents. A soci al
services district's ability to develop or secure Title |IV-E docunentation in
all areas of Title IV-Eeligibility, including issues not covered in the
NPRM or ot herw se discussed in this LCM such as the Title |IV-E requirenent
of relating to the forner Aid to Dependent Children program is critical to
passing Title |IV-E reviews and audits.

A. Court Order Language Requirenents.

Current f eder al Title IV-E eligibility requirenents i ncl ude
documentation of court determ nations that the child s renoval from his or
her hone is in the child's "best interest” (or remaining in the honme would
be "contrary to the child' s welfare") and that the agency nade "reasonabl e
efforts" to avoid or reduce the need for placenent.

1. "Reasonable Efforts" Determ nations

Section 1356.21(b) of the NPRM proposes significant revisions in the
reasonable efforts deternination requirenments, particularly affecting the
time frames for securing such deterninations, case circunstances requiring
such determ nations, and inpact on Title IV-E eligibility for failure to
secure and retain such determ nations.

The NPRM defines a non-energency renoval as one done under a court
order: the NPRM defines an energency renoval as one done without a court
or der.
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Section 1356.21(b) (1), as proposed, would require that the court order
resulting in a non-energency renoval nust contain a determi nation that
ei ther the agency nmamde reasonable efforts to avoid the renmoval or that such
efforts were not required. The deternination nmust be docunented in the
renoval order. A court nay deternmine that the agency's decision not to
provide services other than foster care prior to renoval was reasonable.
Di stricts should document such decisions for the court's determnation
Al ternatively, the court may deternine that reasonable efforts are not
required. Such determ nation rmust al so be docunented in the order. Failure
to obtain a court deternmination in the renoval order that either reasonable
efforts were nade or that such efforts were not necessary wll result in
ineligibility for Title IV-E for the entire placenent.

Section 1356.21(b)(2) would require that, for energency renovals, the
agency nust secure a court determination at the first full hearing after the
renoval, or no |ater than 60 days after the renopval, that reasonable efforts
to avoid the renoval were made or that such efforts were not necessary.
Failure to obtain a determnation docunented in the renoval order that
reasonabl e efforts were nmade or that such efforts were not necessary would
result in Title IV-E ineligibility for the entire placenent.

Wet her for energency or non-energency renmovals, if the court cites any
of the reasons detailed in the State statute that inplenented ASFA, i.e.
Chapter 7 of the Laws of New York of 1999, as to why reasonable efforts are
not required, a permanency hearing for the child nust be held within 30 days
of that deternination. Exampl es of such reasons are the "aggravated
ci rcunst ances" enunerated in Chapter 7 and the involuntary termnation of
parental rights for a sibling of the child.

The NPRM al so contains two new reasonable efforts requirenents.

Section 1356.21(b)(3) of the NPRMwould require that, for cases with a

per manency goal of reunification with the fanmly, ths court nake a
determination wthin the first 12 nonths of the placenent t hat the agency
has made reasonable efforts to achieve reunification. The court mnust renew

such determnation every 12 nonths thereafter as long as the child renmains
in care. Under the State's current regulations, these requirenents would be
net as a result of the holding of a pernanency hearing. Failure to secure
such determinations tinely will result in the loss of Title IV-E eligibility
until such deternmination is made in a court order

Li kewi se, section 1356.21(b)(4) of the NPRMwould require that, for
cases with a permanency goal other than reunification, the court nmke a
determination no later than 12 nonths after the pernmanency goal has been
establ i shed that the agency has made reasonable efforts to achieve that
goal . The court must renew such a determination every 12 nonths
thereafter. Under the State's current regul ations, these requirenments would
be met as a result of the holding of a pernanency hearing. Failure to
secure this deternmination tinmely will result in the loss of Title IV-E
eligibility until such deternmination is made in a court order

see the NPRM section 1356.21 for the definition of when a child
begi ns foster care.
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2. "Best Interests" or "Contrary to the Wl fare" Determ nations

The NPRM Section 1356.21 (c) would continue the requirenent that the
court order contain a determination to the effect that the child s "best
interests" are net by his or her renoval fromthe hone or that it would be
"contrary to the welfare" of the child for himor her to remain in the
hone. Prior ACF reviews, Departnent Appeals Board (DAB) decisions as well
as ACF's commentary on the NPRMindicate that a court determination that a
child is at "imrnent risk" or "in need of placenent or treatnment"” in effect

neets the requirement of the "best interests" determ nation. W under st and
that there will be no change in the ACF policy that such various phrasing in
an order wll <continue to be accepted for neeting this requirenent.

However, it is recommended that districts pursue a conservative approach and
al ways secure the court order |anguage as provided by the Fanily Court Act
and as found in the proscribed court orders issued by the Ofice of Court
Admi ni stration (QOCA). The nost current version of the OCA nandated forns
can be found in the OCFS public folder on Exchange under "ASFA-Fam |y Court
Fornms".

Sections 1356.21 (c) (1) and (2) of the NPRM woul d nake the time franes
for the court to nmake "best interests" determ nation nore stringent. In
i nstances of a renmoval nade in a non-emergency situation, the court nust
determine in the renpval order that the child' s "best interests" are net by
renoving the child fromhis or her hone. For energency situations, i.e. a
renoval order was not issued prior to the renoval, the court nust determ ne
in the first order issued after the removal that the <child s "best
interests' were net by the renmoval fromthe hone - even if that order is a
remand. Failure to obtain a "best interest" determnation within these tinme
frames would result in Title IV-Eineligibility for the entire placenent.

The NPRM would not nake any changes in Title |V-E docunentation
regarding voluntary placenent agreenents. For purposes of Title IV-E
eligibility, placenments nade pursuant to a voluntary placenent agreenent
have not been subject to reasonable efforts determ nati ons even when a court
approves the placenment agreenent. However, the court's review and approval
of a voluntary placenent agreenent that the placenent is in the child's
"best interests" by day 180 of the placenent remains a condition of Title
IV-E eligibility.

3. Docunentati on Standards

Section 1356.21(d) describes docunmentation standards for the judicial
determination that would be accepted for est abl i shi ng Title I V-E
eligibility. ACF is proposing to prohibit the use of court records, other
than certified transcripts of court proceedings, as a substitute for court
order wording to docunment determninations of "reasonable efforts" or "best
i nterests". This woul d exclude "nunc pro tunc" orders, citations of State
| aw, and bench notes for this purpose.

It is recommended that social services attorneys discuss the proposed
requirenents with famly court judges and staff to begin considering any
changes that nay be needed to nmeet requirements for Title IV-E eligibility
and cl ai m ng. Courts and social services attorneys should currently be
using the recently released OCA court order fornms noted above. The
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docunents do require, as always, appropriate editing and preparati on but are

useful when properly conpl et ed. Such efforts will reduce the incidence of
non-conpliance with State plan requirenments and forfeiture of Title IV-E
rei nbur sement . State law has been anended to accommpdate these
requi renents. OCFS staff can assist social services districts in providing

dat a and gui dance as requested when they review these issues with
fam |y court judges and staff. The court order fornms nmay need to be anended
once ACF pronul gates their final regulations.

The above-cited sections of the NPRM could have potentially serious
negative consequences on a district's ability to docunent Title IV-E
eligibility. Social services districts and the famly courts need to be
prepared to inplement on a tinely basis any changes required by the fina
regul ati ons.

B. Renewi ng Legal Authority For Pl acenent

The NPRM would affect the time franes for renewing |legal authority
because of the nandated annual deternminations of "reasonable efforts" to
reunify the child with his or her famly or to achieve alternate pernmanency
goal s. For exanple, the NPRM woul d require permanency hearings every 12
nonths for voluntary placenent agreenents, Article 3 (Juvenile Delinquents)
and 7 (Persons In Need of Supervision) placenments to docunent the nandated
court order |anguage necessary to naintain Title I[V-E eligibility. The
State Legislature, through Chapter 7 of the Laws of 1999, enact ed
corresponding changes in the Famly Court Act and Social Services Lawto
accommodat e t hese requirenents.

C. Renobval O The Child From The Hone

Part 1356(k)(iii) of the NPRM proposes limted recognition for neeting
the Title IV-E renoval requirenment where the child had been living with a
relative on an interimbasis before the initiation of |legal proceedings
leading to foster care and that relative becones the foster parent.
According to the comentary released with the NPRM ACF proposes to
recognize that the Title IV-Erenoval criteria to have been net in cases
where the parent also lived in the relative's home wthin the six nonth
period preceding the nonth the |egal proceedings |leading to the child's
removal were initiated

ACF provides exanples in their commentary, two of which are sunmmarized
bel ow.

1) A child is left with a relative for a week by his or her
par ent . However, the parent does not return for the child. Two
nonths later the relative contacts the social services district,
who then files an Article 10 neglect petition against the parent.
The resulting court order gives care and custody to the social
services district which places the child in the relative's hone who
they have approved as a kinship foster parent. The pl acenent
passes the renoval criteria for Title |V-E because the child had
been living with the parent wthin six nonths of the district
initiating court proceedings. If the petition had not been filed
within the six months following the nmonth the child last lived with
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the parent, the case would fail the renoval test and woul d not be
Title IV-E eligible for the entire duration of the placenent.

2) A parent and the child live together in the sanme residence as

the parent's nother. The parent |eaves the honme and does not
return. After caring for the child for five nonths, t he
grandnot her notifies the social services district. The district

files an Article 10 petition and issues an energency kinship
approval for the grandnother's hone the next day. The court issues
a remand giving care and custody to the comm ssioner. Thi s case
al so passes the renpval test. If the district had not filed the
petition within six nonths after the nonth the parent last |ived
with the child, the case would fail the renoval test.

It is critical that social services districts adequately docunent the
child's Iliving arrangements prior to his or her entry into foster care in
order to denobnstrate whether or not the renpval criteria has been net.

D. Provider Eligibility

Federal ASFA legislation requires that the State and social services
districts conplete crimnal record background checks (CRBC) on prospective

foster and adoptive parents. ASFA specifically prohibits states from
issuing a final license to prospective foster and adoptive parents until the
crimnal background check is successfully conpleted. This requirenment is

the first time that federal law or regulation specifies requirenents and
processes for neeting foster care hone |icensing standards.

The proposed section 1356.30 and ACF' s comentary stress the need to
docunent the certification and approval processes as a condition for
qualifying paynents to the honme as eligible for Title |IV-E reinbursenent.
ACF has al so enphasi zed their position that Title IV-E clains may not be
made until final licensing of a foster hone is conpleted and docunented. As
ASFA requires the CRBC be conmpleted as a condition of final |icensing, ACF' s
position precludes Title IV-E claimng on paynments to hones granted an
energency approval or certification. This includes the energency or 24 hour
ki nshi p approval which had been recognized as Title IV-E conpliant for the
first 60 days of care. ACF issued this opinion even before the regul ations
under Part 1356 have been revised and nade final

OCFS does not agree with ACF that paynments to hones granted an
enmergency approval or certification issued pursuant to State regulations
would be ineligible for Title IV-E funding. Criteria for energency
licensing in specific situations is provided in Ofice regulations Parts 443
and 444, The processes for conpleting the mandated CRBC are discussed in
detail in 99 OCFS |INF-7. However, ACF policy inpacts our claimng
i nstructions and procedures. Soci al services districts have been advised
regarding the claimng requirements in 99 OCFS LCM8 and subsequent
correspondence from OCFS rel ated to Chapter 7 of the Laws of 1999. Because
ACF continues to insist that Title IV-E clains can not be made on new hones
(homes that were not in final license status as of January 1, 1999), we rmnust
continue the special clainmng requirements for otherwise eligible Title IV-E
paynments made to new hones undergoing initial licensing pursuant to the
ener gency regul ati ons.
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Aut hori zed agenci es and social services districts nust nake and retain
copies of any and all certifications and approvals that they issue,
i ncluding those issued on an energency basis pursuant to regulations.
Agencies nmust namintain the copies in their provider records for up to six
years after their expiration for purposes of docunentation as it is
essential for neeting foster care audit standards.

E. O her |ssues

There is one clarification announced in the NPRMwhich is not related to
the findings from the pilot review but which wll inpact Title IV-E
claimng. Section 1356.21(e) provides for six nonths trial discharge status
if the court order providing care and custody remains in effect. Thi s
woul d al l ow for adm nistrative expenses related to the trial discharge to be
rei mbursed under Title IV-E If the trial discharge goes beyond the six
nonth maxi mum and the <child then returns to a foster care setting, the
pl acenent is considered to be a new one for purposes of Title IV-E
eligibility and all elenments of eligibility nmust be re-established,
including a new court order for pl acenent cont ai ni ng appropriate
det ermi nati ons.

The proposed revisions also discuss tine franes and requirenents for
filing a petition to term nate parental rights. This requirenment is not a
Title IV-E eligibility issue but is a state plan requirenent. Soci al
services districts were advised of these changes in 98 OCFS | NF- 3.

I'V. The Program | nprovenent Plan (PIP) Requirenents

Part 1356.71 of the NPRM proposes significant changes in the procedures
for future Title IV-E eligibility reviews. The reviews will be Statew de
and not restricted to or focused on selected social services districts.
There potentially would be two phases to the review. The revi ew period
woul d be 6 nonths rather than the current practice of auditing one or nore
federal fiscal years. For the first time, there would be a tolerance |evel

in both phase | and phase Il of the review ACF would continue to wuse
paynments clained as Title IV-E as its source for review. Cases opened in
years preceding the review period but still active at |east one day during

t he period woul d be subject to review. Thus it is essential that the Title
| V- E docunentation, which in many areas are based on events and records of
the tine of the child's initial placenent, be nmmintained for audit purposes.

Phase | of the review would entail an 80 case sanple with an over sanple
to account for cases listed in error. |If the case and paynent ineligibility
rates for the State were deternmined to be no nore than 10% the State woul d
be determ ned to be in substantial conpliance and only the specific cases
found ineligible would be disallowed fromTitle IV-E claimng

If either the paynent or case error rate exceeds 10% the State would be
determined to be in non-conpliance. Section 1356.71(i) of the NPRM
requires that the State develop a Program | nprovenent Plan which woul d be
subj ect to review and approval by ACF. The federal agency also would be
required to provide technical support in the devel opnent of the plan. The
State woul d have at | east one year to inplenent the plan. A Phase Il review
of 150 <cases would be required after the plan was inplenmented and had tine
to be effective. If the State was found to be in non-conpliance in this
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second review, di sal |l ownances would be assessed Statew de based on
statistical extrapolations. This could result in significant disall owance

of federal reinbursenent unless the State, the social services districts and
the famly courts work together to correct the docunentation, eligibility

and claimng problens indicated in the wearlier pilot review Thi s
cooperative effort is all the nore inportant with the advent of ASFA and the
federal regul ati ons when they are made final. OCFS staff are available to

provide technical assistance to social services districts in planning and
i mpl enenting any changes that result fromthe final regulations.

V. CONTACTS
If you or vyour staff have questions regarding this LCMor wish to

request assistance, please contact M. John Murray at (518) 474-0131 or M.
John Conboy at (518) 402-0147.

Melvin |. Rosenbl at
Deputy Comm ssioner for Administration



