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EVALUATI NG LEGALLY- EXEMPT PROVI DERS
W TH CRI M NAL CONVI CTI ON RECCRDS

The purpose of these attachnent is to provide guidance to social services
districts, which have the responsibility for the care and protection of
chi | dren, in evaluating persons who have a crininal conviction record and
who wish to enroll as an eligible provider for paynent for <child care
services under the New York State Child Care Bl ock Grant subsidy program
These guidelines are ained at assisting governnmental agencies and authorized
agencies to determine whether a person with a crimnal conviction history
shoul d be permitted to care for or work with children

A Initial Evaluation of Enrollee
Upon learning froman individual in the sworn crimnal records statenent

that the enrollee has been convicted of a crinme, a discussion should ensue
concer ni ng:

1. the nature of the incident(s) which resulted in the crimna
convi ction;

2. the penalties inposed as a result of the conviction; and

3. the I ength of tine which has el apsed since the conviction. The
time a person has spent in jail should not be counted in

figuring the tinme period. The critical factor is time spent in
the community after the conviction (i.e., non-prison tine), so
that the person has had adequate opportunity to denonstrate
t hat he/she has been rehabilitated.

You rust, if the enrollnent form requires an explanation of t he
circunstances which led to the conviction, ensure that the enrollee's
witten response is conplete and is consistent with your understanding of
what occurred. Al so, vyou should compile a witten summary for your child

care file of your discussion concerning the crimnal conviction wherever the
enroll ment form does not require an explanation of the circunstances which
led to the conviction

B. Assessnent of Enrollee

The following review criteria and guidelines refer to enploynent and
licensure as stated in Article 23-A of the Correction Law and New York State
Ofice of Children and Fam |y Services Guidelines. However these guidelines
nmust also be used in reviewing the enrollnent forns for |egally-exenpt
provi ders with crimnal conviction records. Ther ef or g, the terms
"enpl oynent and licensure" are replaced with the term "enrollnment", wher e
appl i cabl e.

The social services district nust decide on the basis of the available
i nfornati on whether to enroll the provider. In nmaki ng such a determ nation
you nust conply with the provisions of Article 23-A of the Correction Law
You may deny enrollnent to a provider who has a crimnal conviction record
or whose enployee(s) or volunteer(s) (other than the parent of a child in
the program) has a crininal conviction record if either of the follow ng
standards are net:
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1. there is a direct relationship between one or nore of the
crimnal offenses and the provision of child care as a legally
exenpt provider; or

2. the granting of the enrollnent would involve an unreasonabl e
risk to property or to the safety or welfare of specific
i ndi viduals or the general public.

In making a determination of whether either of these two standards
exi st, Section 753 of the Correction Law requires you to consider the
foll owi ng eight factors:

FACTORS GUI DELI NES
( SECTI ON 753) (O fice of Chi I dren and Fanily
Servi ces)

(a) The public policy of (a) Article 23-A of the Correction Law
the state is to encourage was enact ed to pr event unfair
t he i censure and discrimnation in the licensure and
enpl oyment of per sons enpl oynent of a person previously
previously convicted of convicted of a crinme. You nmay not deny
one or nore crines. enroll ment of a provider by reason of

the provider (or an enpl oyee or
vol unt eer) havi ng been previously
convicted of one or nore crimna
of f enses, unless you also nmke a
decision that at Ileast one of the
previously nenti oned standards are
net . This Article expresses a policy
of the State to encourage the |icensure
and enployment of a person with a
convi ction record.

(b) The specific duties (b) You should determ ne the degree to
and responsibilities which the position entails supervision
necessarily related to of , i nteraction Wit h, and an
the Iicense, enploynent, opportunity to be wth children on a
or enroll nent sought. regul ar and substantial basis.
(c) The bearing, if any, (c) For exanple, a conviction for
the crimnal convictions enbezzl ement  woul d bear a di rect
has on a person's fitness relationship to a job handling noney,
to perform one or nore but woul d not necessarily be directly
such duti es or related to the duties of a teacher's
responsibilities of the ai de working with children. However, a
posi tion. conviction for assaulting mnors would
clearly be directly rel at ed to

child care responsibilities.



(d) The tinme which has

passed si nce t he
occurrence of t he
crim nal of f ense or
of f enses.

(e) The age of the person
at the tinme of t he

occurrence of t he
cri m nal of f ense or
of f enses.

(f) The seriousness of
t he of fense or offenses
for which the person was
convi ct ed.
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(d) The tine a person has spent in jai
should not count in figuring the tine
peri od. Time spent in the conmunity
(non-prison tine) which is calculated
by the time that has passed since the
dat e of the conviction mnus tine
served in prison subsequent to the
convi ction is the critical factor
Ceneral ly, less weight nay be given the
ol der the conviction

(e) Cri m nal of f ense(s) or acts
conmitted when a person is relatively
young may generally be given Iless
wei ght .

(f) Afelony is a nore serious crine
t han a m sdemeanor. Fel onies are
classified from"A" to "E', with an "A"
felony being the npst serious. You
shoul d al so consi der whether the crine
for which the individual was convicted
i nvol ved vi ol ence. For exampl e,
robbery always involves the use or
threat of force in taking sonething
from a person as opposed to |arceny
whi ch invol ves the taking of property,
wi t hout force, such as shoplifting.

You should also take into account the
nunber of convictions. Where there is
nore than one conviction, you should
eval uate each conviction separately.
You should also evaluate the tota
effect of nore than one conviction in
assessi ng the risk such individua
m ght pose, specifically to children
and to the personnel and property of
t he agency.



(9) Any i nformation
produced by the person or
produced on his or her
behal f showi ng his or her
rehabilitation or good
conduct .

(h) The legitimte
interest of the public
agency or private
enpl oyer in protecting
property, and the safety

and welfare of specific
i ndi vi dual s or t he
general public.
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(g) This would include a certificate of
relief from di sabilities, and
docunent ati on of successful job
per f or mance. A certificate of relief
from disabilities is a docunment issued
by the court which sent enced t he
i ndi vidual or the State Board of Parole
torelieve a first offender of any
forfeiture or disability, or to renove
any bar to enploynent autonatically
i mposed by law by reason of his/her
convi ction.

The certificate shoul d Create a
presunption of rehabilitation in regard
to the offense speci fied in t he
certificate. It should be noted that a
presunption of rehabilitation only
applies to the offense for which the
certificate was issued (you still may
find a person wth such certificate
unfit for enploynent or enrollnent,
when you consider all the relevant
factors). Perfornance eval uations and
references for jobs held subsequent to
the last conviction which indicate a
successful record of enpl oyment
especially in positions simlar to the
position for which the person is
appl yi ng, nay be consi der ed an
i ndi cator of rehabilitation. Also, you
shoul d consider a certificate of good
conduct. A certificate of good conduct
is issued to reduce a sentence due to
good conduct and the efficient and
willing performance of duties assigned
to the person while incarcerated

(h) Since our primary interest is the
protection of children, you nust give
the safety and welfare of children
careful consideration.
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C. List of Crimes Considered Directly Related to Enpl oynent, Licensure, or
Enr ol | ment

The following list includes the crines identified by the Ofice of Children
and Family Services which should be considered to have a direct relationship
to the specific enployment or enrollnment sought or would involve an
unreasonabl e risk to property or to the safety or welfare of children or the
general public. A crimnal conviction for any of the crines found in the
following list creates a strong presunption against enrolling the individua
in question. This presunption could then be overconme only upon a show ng of
sone extraordinary circunstance justifying enploynment or enroll ment.

CRI ME TO BE CONSI DEREC PENAL LAW SECTI ONS
Hom ci de and rel ated 125.10 through 125.27, inclusive
of f enses

Sex of f enses:

Sexual M sconduct 130. 20
Rape 130. 25, 130.30, 130.35
Sodony 130. 40, 130.45, 130.50
Sexual Abuse 130.55, 130.60, 130.65, 130.70
Ki dnappi ng and rel ated 135.10, 135.20 and 135.25
of f enses
Crimnal possession of a 220. 05 t hrough 220. 21, incl usive.
control | ed substance as a
fel ony
Crimnal sale of a 220. 31 t hrough 220.43 inclusive

control |l ed substance

Crimnal sale of 221.50 and 221.55
marijuana as a felony

Pronoting prostitution as 230. 25, 230.30 and 230. 32
a felony

obscenity of fenses 235. 05, 235.06 and 235.07
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CRI ME TO BE CONSI DEREC PENAL LAW SECTI ONS
(Conti nued) (Conti nued)
Di sseni nating i ndecent 235.21

materials to mnors

I ncest 255. 25

Abandonnent of a child 260. 00

Endangering the wel fare 260. 10

of a child

Pronoti ng sexual 263. 05, 263.10 and 263. 15

performance by a child

Crimnal possession of a 265. 02, 265.03, and 265.04

weapon as a fel ony
Furt her nor e, all crinmnal convictions should be carefully revi ewed agai nst
t he gui del i nes. For instance, convictions not included on the list of

crimes to be considered which involve assault, reckless endangernent,
coercion, burglary, arson and robbery should be very carefully reviewed.
Al so, a msdeneanor conviction for possession of a controlled substance
nm ght not be considered directly related to positions involving the care of
chil dren; however, nunerous convictions for such crinmes could indicate that
the person has a significant problemthat could present an unreasonable risk
to children.

D. Enrol I rent of Legal |l y- Exenpt Provider Decision
Decisions to enroll a provider with a crimnal conviction record nmust be
made on a case-by-case basis utilizing the aforenmentioned criteria. Bef ore

enrolling a person with a conviction record, especially one included in the
above list, you should carefully analyze whether the relevant factors enable
you to conclude that there is not a direct relationship between one or nore
of the crimnal conviction(s) and the person's child care responsibilities
and/or there 1is not an unreasonable risk to the property or to the safety
and wel fare of the children or the general public. Furthernore, you should
prepare a witten assessnent based on the criteria contained in these
gui del i nes specifying why the decision was made to enroll a provider with a
crimnal conviction history.
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If a person with a crininal conviction record is denied enrollnment such
person may, pursuant to Section 754 of +the Correction Law, request a
statement setting forth the reasons for the denial of his enrollnent. |If
such a request is nade the Correction Law requires this statenent be
provided to the person within 30 days.

Al information regarding an individual's crininal conviction record nmust be
mai ntained in a confidential manner.

Such information shall not be nade public and shall only be shared with the
individual it relates to, and those persons involved in the decision-naking
process concerning the selection and enrol |l ment of the provider

It nust be recognized that an individual's sworn statement disclosing no
crimnal conviction record is just one conponent of the inquiry and
eval uati on whi ch nust occur during the enroll ment process. Such revi ew and
statement should therefore be viewed as an aid in making the best possible
decision and not as the solution to preventing abuse/naltreatnent of
children in your care. Just as the Child Abuse Prevention Act of 1985
requires that guidelines be inplenmented to assi st in eval uati ng

individuals with a crimnal conviction record, the Act also requires you to
revi ew and eval uate an individual's background and information supplied by
t he i ndi vi dual . Addi tional ly, i ndividuals should be advised that a
false answer to questions concerning the i ndividual's past crimna

convictions nmmy be reason for termination of enrollment as a | egally-exenpt
provi der.

Deci sions concerning whether a particular applicant should be enrolled rest
with you, and know edge that an individual has a crimnal conviction record

needs to be carefully wei ghed. The safety and well being of the <children
shoul d be the prinmary concern, balanced with the rights of those individuals
who have crimnal conviction records. You nust carefully consider all of

the above factors to mmke the nopst responsible and fair decisions.

This guideline is effective January 1, 1986. Additionally, as provided in
Section 425.3 of the Social Services Law this guideline shall not supersede
simlar guidelines devel oped by |ocal governnental agencies prior to January
1, 1986.



