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PURPCSE

The purpose of this release is to advise |ocal social services districts
of the steps that nust be undertaken to inplenment the provisions of
Chapter 395 of the Laws of 1995, which contains several provisions to
strengthen the ability of the State and | ocal governnents to respond to
the probl em of adult/el der abuse. The provisions of Chapter 395 and
their inplications for local districts, which were described in 95 I NF-
38, are further clarified with this release. Please note that 95 | NF- 38
has been cancelled by this directive.

BACKGROUND

The abuse, neglect and exploitation of elderly and inpaired adults is a
serious and growi ng problemin our society. The Public Policy Institute
of the Anmerican Association of Retired Persons estinmates that each year
1 to 2 mllion Anericans are victins of elder abuse or neglect in
donestic settings. Since the abuse of elderly and inpaired adults is
often a hidden problem greater awareness about this disturbing issue is
essenti al . This rel ease will discuss how the provisions of Chapter 395
will inmprove the ability of State and |ocal governnments to respond to
situations involving the abuse, neglect and exploitation of inpaired
adults, the specific actions which nust be undertaken by social services
districts to inplenent this law, and the relationship between this [|aw
and other initiatives of the Departnent.

A description of the provisions of Chapter 395 is presented bel ow A
copy of this lawis included as Attachnent A

°© Section 1 of Chapter 395 repeals Sections 544 and 545 of the
Executive Law, which pertained to the responsibilities of the State
Ofice for t he Aging's (SOFA) Onbudsman Program for the
i nvestigation and resol ution of conplaints nade by, or on behalf
of, residents of long termcare facilities. These provisions are
repl aced by a new Section 544 of the Executive Law that contains
nore specific requirenents for the Orbudsman Program which shoul d
increase the effectiveness of this program

°© Section 1 of Chapter 395 also adds a new Section 544-b to the
Executive Law which authorizes SOFA, in conjunction with the State
Department of Social Services, to establish, wthin the anpunts
appropri at ed, an Elderly Education and Qutreach Program The
purpose of this programis to provide education and outreach to the
general public, including elderly persons and their famlies and
caregivers, in order to identify and prevent the abuse, negl ect and
exploitation of the elderly. Thi s provision of Chapter 395 al so

authorizes SOFA to award grants to area agencies on aging to
establish |l ocal elderly abuse, education and outreach prograns.
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Section 2 of Chapter 395 anends Section 473.(1) of the Socia

Services Law (SSL) by including in the statutory definition of the
PSA eligibility criteria the specific types of situations which

fall wthin the scope of PSA These situations include physica
abuse, sexual abuse, enotional abuse, active, passive or self
negl ect and financial exploitation. Cor respondi ng anendnents are

contained in Section 457.1(c) of the Departnent's regulations.
These terns are defined in Section 4 of Chapter 395 (Section
473(6) of the SSL) and in Section 457.1(b) of the Departnent's
regul ati ons. Wiile these definitions clarify the scope of PSA
they do not change the basic principles of PSA regarding the
client's right to self deternmination and the authority and
responsibility of PSA to pursue the appropriate |legal interventions
on behalf of inpaired adults who are at risk of harmand unable to
nake deci sions on their own behal f. A copy of the Departnent's
revi sed regul ati ons which reflect the provisions of Chapter 395 are
i ncluded as Attachnent B.

In addition, Section 2 of Chapter 395 anends Section 473(1)(c) of
t he SSL by del eting ref erences to conservatorship and
conmi tt eeship, whi ch wer e repeal ed (except for exi sting
conservators and comittees) wth the enactnment of Article 81 of
the Mental Hygi ene Law. As you know, Article 81 sets forth the
process for the appointnment of guardians for nmentally incapacitated
adults. Section 2 of Chapter 395 al so anended Section 473.1(f) SSL
by deleting a reference to the Consolidated Services Plan and
replacing it wth a nore appropriate reference to Departnent
regul ations as the authority for those protective services for
adults which are not specifically delineated in statute.

Section 3 of Chapter 395 adds a new Section 473(5) to the SSL which
requi res that whenever a social services official (conmm ssioner) or
hi s/ her authorized desi gnee (PSA worker) has reason to believe that
a crimnal offense (felony or nisdeneanor) has been comitted
agai nst a person who is receiving PSA or who is being assessed for
PSA, he/she nust report this information to the appropriate police
or sheriff's departnent. The law al so requires a social services
official or his/her designee to report this information to the
district attorney's office when such office has requested this
information to be reported. This provision of law, which is
reflected in Section 457.15 of the regulations, is consistent with
the policy set forth in the nodel PSA/ Police Protocol devel oped by
the Departnment and the Division of Criminal Justice Services. This
protocol, which was issued to the 58 local districts as 95 | NF- 10,
and to the nore than 600 police agencies in New York State, sets
forth the responsibilities of PSA and the police regarding the
i nvestigation of situations involving allegations of abuse, neglect
and/ or exploitation of an inpaired adult.

Section 4 of Chapter 395 adds a new Section 473(6) to the SSL which
defines the terns physical abuse, sexual abuse, enotional abuse,
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active neglect, passive negl ect, sel f-neglect and financia
exploitation. Please refer to Section 4 of Chapter 395 (Attachnent
A) or to Section 457.1(b) of the regulations (Attachnent B) for the
definition of these terms.

°© Section 5 of Chapter 395 adds a new Section 473-e to the SSL which
establishes specific criteria for protecting the confidentiality of
information which pertains to a person who is the subject of a
Protective Services for Adults referral or application or a person

who has or is receiving such services. This section of |aw al so
establishes criteria for disclosing such information to certain
persons, including service providers, the courts, |aw enforcenent
officials and other l egal |y entitled persons in certain
situations. In addition, this section of |aw contains provisions
for protecting the confidentiality of PSA referral sources and
other collateral sources in certain situations. Pl ease refer to

Section 5 of Chapter 395 (Attachment A) or to Section 457.16 of the
Departnment's regul ations (Attachnment B) for the specific provisions
on confidentiality.

[11. PROGRAM | MPLI CATI ONS

The provisions of Chapter 395 should inprove the ability of |ocal socia
services districts to intervene in situations involving the abuse,
neglect or exploitation of inpaired adults who are unable to protect
thensel ves from harm The inpact of the specific provisions of Chapter
395 are di scussed bel ow.

The clarification of the PSA eligibility criteria and the related
definitions of ternms contained in Section 473(1) and (6) of the SSL
(Sections 2 and 4 of Chapter 395) could result in a slight increase in
the nunber of PSA referrals received by social services districts due to
the increased public awareness about the scope of PSA that these
anendnents wll generate. I f funds are made avail abl e i n subsequent
fiscal years to inplenent the Elderly Education and Qutreach Program
aut horized by Section 1 of Chapter 395, a larger increase in the nunber
of PSA referrals can be antici pated.

The new Section 473(5) SSL, as added by Section 3 of Chapter 395, which
requires a social services official or his/her designee, to nake
referrals to | aw enforcenment agencies when there is reason to believe
that a crimnal offense (felony or msdeneanor) has been comitted

agai nst a person who is receiving or being assessed for PSA, shoul d
result in inproved cooperation from police agencies and district
attorneys. The Division of Crimnal Justice Services (DCIS) has
distributed nenoranduns on Chapter 395 to all police and sheriff's
departnents and district attorneys in New York State. These

nmenoranduns strongly encourage these agencies to establish cooperative
working relationships with local districts to ensure the effective
i nvestigation of, and intervention in situations involving the abuse,
negl ect and exploitation of inpaired adults. A copy of the nmenorandum
sent to | aw enforcenent agencies is included as Attachnent C.



Dat e

Tran

January 15, 1997

s. No. 97 ADM 2 Page No. 5

| mproved cooperation from police agencies and district attorneys should
increase the |Ilikelihood that persons who abuse, neglect or exploit
inmpaired adults are prosecuted in accordance with the provisions of the
Penal Law. Furthernore, in cases which do not result in prosecution,
the increased involvenmrent of Jlaw enforcenent agenci es in t he
investigation of these cases wll provide inportant assistance for
caseworkers which should result in nore effective service interventions
and out comnes.

For the nobst part, the confidentiality requirenents regardi ng PSA
records and related information, which are contained in the new Section
473-e of the SSL, are consistent with current Departnment policy set
forth in 92 | NF-26, "Confidentiality/Information Sharing for PSA
Cients". However, the new law should result in nore consistent
application of these provisions throughout the State.

The nost significant provision of the new confidentiality requirenents
is the one which pernmts the Departnent and |ocal social services
districts to withhold in whole, or in part, the release of any
information in their possessions, which they are otherw se authorized to
release if it is determined that:

° the release of such information would identify a person who nmade a
referral or an application for PSA on behalf of another person or
cooperated in the investigation and assessnment of a person's need for
PSA; and

° it is reasonably determined that the release of such infornmation
woul d be detrimental to the person's safety or interests.

Furt her nor e, the confidentiality of referral sources and ot her
collateral contacts may be protected even when such information is being
subpoenaed or otherw se sought as part of a |I|egal proceeding. Thi s

should encourage the cooperation of individuals and other agencies in
the PSA assessnent and service delivery process, which should enhance a
district's ability to address these situations.

REQUI RED ACTI ON

Publ i ¢ Educati on and Qutreach

1. Local districts nust incorporate the definitions of physical, sexua
and enotional abuse, passive, active and self-neglect and financia
expl oi tation, which are contained in Section 473(6) SSL and Section
457.1(b) of the Departnent's regulations, into their nandated public
education and outreach efforts. Resource materials which contain the
new definitions include 95 I NF-10,"PSA: Mdel Protocol Concerning the
Working Relationship between Police and PSA"; a booklet, entitled:
"Police and PSA: A Partnership" (publication # 1332 or #1332 NYC); and
"Adult Abuse: Hospital Trainers' Mnual". These definitions also are
consistent with definitions used by the Amrerican Association of Retired
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Persons and the National Center on Elder Abuse. I ncl udi ng these
definitions in public education efforts wll maxi m ze conmunity
under st andi ng of t he types of situations that fall wunder the
jurisdiction of PSA If the public education provisions included in

Section 1 of Chapter 395 receive funding, the Departnent will ensure
that statewide efforts in this area are coordinated with |ocal district
initiatives.

B. Mandatory Referrals to Law Enforcenent

In order to effectively inplenent the provisions of Section 473(5) of
the SSL and 457.15 of the Departnent's regul ati ons, which require socia

services officials or their designees to nmake referrals to |aw
enf orcenment agenci es when they have reason to believe that a crinina

of fense has been commtted against a person who is receiving or is being
assessed for PSA, social services districts nust inplenent the actions
set forth bel ow

1. In determ ning whether there is a reason to believe that a crinina
of fense (misdenmeanor or a felony) has been commtted agai nst a person
who i s being assessed for or receiving PSA, a social services officia
or his/her designee nmust review and evaluate, as necessary, the
fol | owi ng:

° information obtained from observing and interviewing the client;

° information obtained from other persons, agenci es, offices or
organi zati ons who are involved in providing services to the client,
including the «client's personal physician, other health care and

services providers, |aw enforcenent agencies and i nformal caregivers;

° information obtained fromothers who have general know edge about the
client such as friends, neighbors, famly nenbers; and

° information obt ai ned from the person(s) who are suspected of
committing a crinme(s) against the client.

Pl ease not e that it is not necessary to contact each of the
af orenmenti oned i nformati on sources in every situation prior to naking a
report to the appropriate | aw enforcenent agency(ies). The inportant
point is that enough information nust be gathered fromone or nore
informati on sources so an inforned decision can be nade on whether or
not to nake a report to | aw enforcenent. However, in all cases in which
there is a reason to believe that a crine (felony or msdeneanor) has
been committed against a person who is receiving or being assessed for
PSA, a report nust be nade to the appropriate police agency and the
district attorney's office, when such office has requested these
reports.

When interviewi ng persons who all egedly have been abused, neglected or
exploited to determine whether a crinme nay have been comitted, PSA
caseworkers nmust keep in nmind that denial of mistreatnent by victins and
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abusers is common. Victins of abuse may feel ashaned, protective of the
abuser, fearful of not being believed, afraid of retaliation,
abandonnment or institutionalization, or resigned to a situation they
percei ve as hopel ess. Ef fects of victimzation may include depression,
fear, withdrawal, confusion, anxiety and guilt. |In order to effectively

deal with these situations, districts nmust be know edgeabl e about the
i ndi cators of abuse and interview guidelines set forth in 95 |NF-10,
"PSA: Mddel Protocol Concerning the Wrking Rel ati onship Between Police
and PSA", and the aforenentioned Hospital Trainers' Manual on Adult
Abuse. PSA and |egal staff also nust be know edgeabl e of the crines
that may be present in situations involving the abuse, negl ect and
exploitation of inpaired adults. A list of these crines is contained in
95 | NF-10.

2. Local district staff nust initiate efforts to devel op strong working
rel ationships with police agencies to effectively inplenent this | aw

To assist the districts in this area a nunmber of statewide initiatives
have been undertaken by the Departnent and the DCJS including the
devel opment of the nopdel protocol set forth in 95 INF-10, a training
vi deo and bookl et entitled: "The Police and PSA: A Partnership, and
the inclusion of a nmodule on the "Abuse of the Elderly and O her
| mpai red Adults" in the Bureau of Minicipal Police training curriculum
which is provided to all |aw enforcenent officers throughout the state.
Accordingly, districts nust develop |ocal procedures based on these
materials. An inportant issue to be addressed in your procedures is the
situations in which the police will file charges against a perpetrator
when it 1is contrary to the wishes of the victimor when the victimis
unabl e to give inforned consent. As stated above, DCJS has sent a
menorandum to all police agencies encouraging themto cooperate with
| ocal districts in the inplenentation of Chapter 395 and the nodel
Pol i ce/ PSA protocol. Consequently, we anticipate the police agencies
will be receptive to overtures from PSA.

3. Districts also nust establish working relationships with their
District Attorney's office to effectively inplenent this | aw An i ssue
that nust be addressed is whether the district attorney wants to receive
reports of suspected crines against persons being assessed for, or

receiving PSAin all, or only in certain situations. Oher issues which
nust be addressed are: the role of the district attorney's office in
the investigation of situations involving the abuse, negl ect and/ or

exploitation of inpaired adults; the situations in which the district
attorney will pursue prosecution or present a case to the Grand Jury

on behalf of wvictime who are either willing or unwilling to pursue
prosecution or who are unable to give inforned consent; and the
docunentation needed to support a prosecution. We expect district

attorneys to be responsive to outreach efforts by PSA, since DCIS has
notified all district attorney's about the provisions of Chapter 395 and
has urged them to cooperate wth Jlocal districts and the police
regarding the inplenmentation of this law. Since nobst district attorneys
have not had nuch exposure to PSA, districts as part of their rmandated
public education and outreach efforts, should nake avail abl e specialized
training on PSA for district attorney's and their staff.
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4. Local staff also nmust be know edgeabl e about 95 I NF-20, "The Famly
Protection and Donestic Violence Intervention Act of 1994", regarding:
the types of crines that will result in the arrest of the suspected
perpetrator in adult abuse cases; the legal renedies that are avail able
to abuse victins under this law;, the role of PSA staff in utilizing the
provisions of this |aw on behalf of their clients; and related service
del i very issues.

5. Districts must advise Community Guardian Prograns established
pursuant to Section 457.12 of the Departnent's regul ations and ot her
entities under contract to a |local social services district to determn ne
t he need for, or to provide or arrange for PSA of their
responsibilities to make reports to | aw enforcenent agencies under this
provi sion of |aw

6. As indicated in 95 INF-47, "Protective Services for Adults: PSA Data

Set", information on the nunber of reports made to police, sheriffs and
district attorneys nmust be included on the PSA Sem - Annual Activity
Reports.

C. Confidentiality/Information Sharing Requirenents

1. PSA and | egal staff nust be know edgeabl e about the confidentiality
provisions set forth in Section 473-e of the SSL and Section 457.16 of
the Departnment's regul ations and 92 I NF-26, "Confidentiality/lnfornmation
Sharing for PSA dients", so they can be correctly appli ed.

2. Informati on on these confidentiality provisions nust be included in
the public education and outreach initiatives of the districts to ensure
that health, nental health and other service providers, |aw enforcenent

agencies the courts and other potential referral sources are aware of
these provisions and their inplications. As indicated above, districts
should make special efforts to educate police agencies and district
attorneys on the provisions of this |aw

3. Since many PSA clients lack the ability to give inforned consent,
districts nust be aware of the provisions of the |aw concerning
aut hori zed representatives and their inplications. As defined in

Section 473-e(1)(b) of the SSL and Section 457.16(a)(2) of the
Departnment's regul ations, an authorized representative nmeans a person
naned in witing by an individual who is the subject of a PSA referra
or an application for PSA, or who is receiving or has received PSA to
be the subject's representative for purposes of requesting and receiving
records, or a person appointed by a court or otherwise authorized in
accordance with the lawto represent or act on behalf of the subject.
This would include a guardian, a power of attorney (POAd), or a |Iegal
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counsel for the person. Prior to the release of any infornmation,
districts nust receive docunentation of such person's authority.
Aut hori zed representatives who are not POA's, guardi ans or counsel nust
present notarized statenments signed by the client, wunless the district
is otherwise assured that the authority is genuine. Local staff also
nust be aware that the authority of an authorized representative, other
than a durable power of attorney or court appointed guardi an, ceases
with the clients' loss of ability to give inforned consent.

If a district suspects that the client |acked the capacity to give
informed consent at the tinme a power of attorney or durable power of
attorney was naned, the district nmust obtain evidence supporting this
belief in order to wthhold information. Information which could
provide guidance as to a person's nental capacity at the tinme the
consent was given includes a review of nedical reports, agency records,
nental health assessnents and anecdotal observations provided by famly,
friends or other service providers.

In cases in which it is determned that a power of attorney is not
acting in the best interests of a nentally incapacitated adult, a socia
services district, as part of its PSA responsibilities, nust take the
necessary action to renmedy the problem i ncluding pursuing the
appropriate | egal action, when warranted, to renove the agent. A civi

action under conmon |aw grounds al | egi ng breach of fiduciary
responsibility is one way to renobve a power of attorney who is not

acting in the best interest of his client. Additional case |aw
information on this topic is contained in 94 INF-14, "Article 81 ML
Trai ning Approval and Qther |nplenmentation |ssues”. Li kew se, if a

local district becones aware that a Guardian is not acting in the best
interest of a person who otherwi se neets the PSA eligibility criteria,
the district nmust take the necessary action to renedy the problem
including initiating a proceeding to revoke the guardi anship pursuant to
Section 81.35 of the Mental Hygiene Law when such an actionis
war r ant ed.

4, Districts must establish procedur es to ensure t hat the
confidentiality of PSA referral sources, persons who apply for PSA on
behal f of another person and persons who cooperate in the investigation
and assessnent of a persons need for PSAis protected in appropriate
situations, as specified in Section 473-e.(3) SSL and Section 457.16(e)
of the regul ati ons. For referral sources and collateral contacts which
are from agenci es and organi zati ons which are part of the PSA service
delivery network, this requirenent can be net by informng themof the
conditions under which their confidentiality can be protected as part of

a district's public education and outreach efforts. For other referra
sources and collateral contacts, such as fanm |y nenbers, friends and
nei ghbors, staff will have to ascertain if the confidentiality

protections apply during their <contacts wth these individuals and
advi se them accordi ngly.
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