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The purpose of this release is to informlocal social services districts
about the provisions of Chapter 395 of the Laws of 1995. This law, which
becones effective on Novenber 1, 1995, contains several provisions to
inmprove the ability of the State and | ocal governnents to identify, prevent
and intervene in situations involving the abuse, exploitation and negl ect of
inmpaired adults. This rel ease, which is intended to provide basic
information on this new lawto local district staff, is the first step in
the Departnent's inplenentation process. Q her inplenmentation activities
wi Il include the devel opnent of regulations and a detailed Admnistrative
Directive and the provision of technical assistance to local district
staff. Presented below is a description of the provisions of Chapter 395
and their inplications for |ocal social services districts.

Section 1 of Chapter 395 repeals Sections 544 and 545 of the Executive
Law, which pertained to the responsibilities of the State Ofice for the
Aging's (SOFA) Onbudsman Program for the investigation and resol ution of
conpl aints made by, or on behalf of, residents of Jlong term care
facilities. These provisions are replaced by a new Section 544 of the
Executive Law that contains nore specific requirenments for the Onbudsnan
Program which should increase the effectiveness of this program Thi s
provi sion should not have an inpact on |ocal social services districts.

Section 1 of Chapter 395 al so adds a new Section 544-b to the Executive
Law which authorizes SCOFA, in conjunction with the State Departnent of
Social Services, to establish, wthin the anmounts appropriated, an Elderly
Educati on and Qutreach Program The purpose of this programis to provide
education and outreach to the general public, including elderly persons and
their famlies and caregivers, in order to identify and prevent the abuse,
negl ect and exploitation of the elderly. This provision of Chapter 395 al so
aut horizes SOFA to award grants to area agencies on aging to establish |oca
el derly abuse, education and outreach prograns. Al though no funds were
appropriated during the 1995-96 state fiscal year for the inplenentation of
this provision, if funds are nmade available in subsequent fiscal years,
| ocal social services districts could experience an increase in the nunber
of PSA referrals they receive. However, every effort wll be nmde to
coordinate the elderly abuse education and outreach initiatives authorized
by this law with the broader Protective Services for Adults (PSA) public
education and outreach initiatives conducted by the | ocal districts.

Section 2 of Chapter 395 amends Section 473.1 of the Social Services Law
(SSL) by including in the statutory definition of the PSA eligibility
criteria the specific types of situations which fall within the scope of
PSA. These situations include physical abuse, sexual abuse, enoti ona
abuse, active, passive and self neglect and financial exploitation. These
terns are defined in Section 4 of Chapter 395, which is discussed below. By
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clarifying the types of situations which fall within the scope of PSA it is
possible that there will be a greater public awareness of PSA which could
result in a small increase in the nunber of referrals received by the
districts.

In addition, Section 2 of Chapter 395 anended Section 473.1(c) SSL by
deleting references to conservatorship and conmtteeshinp, which were
repeal ed (except for existing conservators and conmittees) wth t he
enactnment of Article 81 of the Mental Hygiene Law. As you know, Article 81
sets forth the process for the appointnment of guardians for nentally
i ncapacitated adults. Section 2 of Chapter 395 also anended Section
473.1(f) SSL by deleting a reference to the Consolidated Services Plan and
replacing it with a nore appropriate reference to Departnent regul ations as
the authority for those protective services for adults which are not
specifically delineated in statute. These are both technical anmendnents
which will not have an inpact on the local districts.

Section 3 of Chapter 395 adds a new Section 473.5 to the SSL which
requi res that whenever a social services official (conm ssioner) or his/her
aut horized designee (PSA worker) has reason to believe that a crimna
of fense has been conmmtted against a person who is receiving PSA or who is
being assessed for PSA, he/she mnust report this information to the
appropriate police or sheriff's departnent. The | aw al so requires a socia
services official or his/her designee to report this information to the
district attorney's office at the request of such office. This provision of
law is consistent with the policy set forth in the nodel PSA/ Police Protoco
devel oped by t he Departnment and the Division of Crinmnal Justice
Ser vi ces. This protocol, which was issued to the 58 local districts as 95
I NF- 10, and to the nore than 600 police agencies in New York State, sets
forth the responsibilities of PSA and the police regarding the investigation
of situations involving allegations of abuse, negl ect and/or exploitation of
an inpaired adult.

According to the Model PSA/ Police Protocol and the new provision of |aw,
referrals to the appropriate police agency nust be nade any time a PSA
wor ker has reason to believe that a crine has been committed against an
i ndividual who is receiving PSA or whose need for PSA is being determn ned.
Acrine is defined in the penal |aw as a m sdeneanor or a felony. A list of
crimes that nay be present in situations involving the abuse, neglect and

exploitation of inpaired adults is contained in 95 | NF-10. In determning
whether or not there is a reason to believe that a crime has been comitted
agai nst a PSA client or sonmeone whose need for PSA is being assessed, |oca

staff should rely on their observations of the client and the client's
condition, conversations with the client and information obtained from
collateral sources. Pl ease consult 95 INF-10 for the indicators of abuse
and interview guidelines which should be helpful in deternining when
referrals should be nade to the appropriate police agency and to the
district attorney's office when requested. Local district staff also should
consult with local |aw enforcenent officials regarding the inplenentation of
this provision of |aw.
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Since the effective inplenentation of this mandatory reporting provision
will require extensive cooperation between PSA, police agencies, sheriff's
departnents and district attorneys, the Departrment will work <closely wth
the Division of Crinminal Justice Services, the Departnent of Law and other
statew de | aw enforcenment organizations to assure that all agencies are
implementing this law in a consistent nmanner.

Based on the experience of other states, and sone |ocal social services
districts in New York State where there is a strong |inkage between PSA and
| aw enforcenment, this provision should increase the likelihood that persons
who abuse, neglect or exploit inpaired adults are prosecuted in accordance
with the provisions of the Penal Law. Furthernore, in abuse cases which do
not result in prosecution, the involvenent of police in the investigation of
these cases often provides inportant assistance for the caseworker which
results in a nmore effective service outcone.

Section 4 of Chapter 395 adds a new Section 473.6 to the SSL which
defines the terns physical abuse, sexual abuse, enotional abuse, active
negl ect, passive negl ect, sel f-neglect and fi nanci al expl oi tation.
Presented below are the definitions of these terns.

"Physi cal abuse" nmeans the non-accidental use of force that results in
bodily injury, pain or inpairnment, including but not limted to, being
sl apped, burned, cut, bruised or inproperly physically restrained.

" Sexual abuse" nmeans non-consensual sexual contact of any kind,
including but not Iimted to, forcing sexual contact or forcing sex with
a third party.

"Enotional abuse" means willful infliction of mental or enotiona
angui sh by threat, humliation, intinmdation or other abusive conduct,
including but not Iimted to, frightening or isolating an adult.

"Active neglect" nmeans willful failure by the caregiver to fulfill the
care-taking functions and responsibilities assuned by the caregiver,
including but not Iimted to, abandonnent, willful deprivation of food,
water, heat, clean clothing and beddi ng, eyeglasses or dentures, or
heal th rel ated services.

"Passive neglect" neans non-wllful failure of a caregiver to fulfill
care-taking functions and responsibilities assumed by the care-giver,
including but not limted to, abandonnment or denial of food or health
rel ated services because of inadequate care-giver know edge, infirmty,
or disputing the value of prescribed services.

"Self neglect" neans an adult's inability, due to physical and/or nenta
impairments to performtasks essential to caring for oneself, including
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but not Iimted to, providing essential food, clothing, shelter and
nedi cal care, obtaining goods and services necessary to naintain

physical health, nental health, enotional well-being and general safety;
or managi ng financial affairs.

"Financial exploitation" nmeans inproper use of an adult's funds,

property or resources by another individual, including but not Iimted
to, fraud, fal se pretenses, enbezzl enent conspiracy, forgery,
falsifying records, coerced property transfers or denial of access to
assets.

As indicated above, these definitions, which virtually are the sane as

the ones contained in the Mddel PSA/ Police Protocol, clarify the scope and
type of situations that fall under the jurisdiction of PSA and could
increase public awareness about the scope of PSA Wiile this could result

in increased PSA referrals to local districts, we expect any increases to be
m ni mal .

Section 5 of Chapter 395 adds a new Section 473-e to the SSL which
establishes specific confidentiality/information sharing requirenents for
the PSA Program Wth the exception of those persons, officers or agencies
specified below in paragraphs 1 through 6, this section prohibits the State
Departnment of Social Services or a social services district fromrel easing
reports or other information which pertains to a person who is the subject
of a PSA referral or application, or who is a current or former PSA
reci pient. The specific information which cannot be rel eased includes, but
is not limted to, the nanmes of referral sources, witten reports or
phot ographs taken concerning the subject of a PSA referral or application
for PSA, or a person who is receiving or has received PSA Q her
i nformati on whi ch cannot be shared includes, required forns, progress notes
and other information in a case record.

Not wi t hst andi ng these prohibitions, listed below are the persons,
of ficers or agencies to whominformation may be shared regarding a person
who is the subject of a PSA referral or application for PSA, or who is
receiving or has received PSA

1. Any person who is the subject of a PSA referral, as defined Section
457.1 (c)(2) of the Departnent's regul ations, or an application for
PSA or who has received PSA or is currently receiving PSA from a
| ocal soci al services district. The person's authorized
representative which is defined in the | aw as:

(a) a person naned in witing by the subject of a PSA referral or
application, or a person who has or is receiving PSA, for the
pur poses of requesting or receiving PSA records; or

(b) a person appointed by a court or otherw se authorized in
accordance with the law to represent or act on behalf of the person
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who is the subject of a PSA referral or application or has received
or is receiving PSA. Exanples of persons appointed by the court or
aut horized by |aw are a guardi an or a power of attorney; or

(c) legal counsel for the person.

A provider of services to a current or former PSA client where a
soci al services official, or his/her designee, has determned that
such information is necessary to determine the need for, or to
provide or arrange for the delivery of PSA For the purposes of
this section a PSA client neans the subject of a PSA referral as
defined in Section 457.1(c)(2) of the Departnent's regul ations, the
subject of a PSA application and persons who are or were receiving
PSA.

A court, upon a finding that the information in the record is
necessary for the use by a party in a crimnal or civil action or
in the determ nation of issues before the court.

A grand jury, upon a finding that the information or record is
necessary for the determ nation of charges before the grand jury.

A district attorney, assistant district attorney or an investigator
enployed in the office of the district attorney, a nenber of the
division of the state police, a police officer enployed by a city,
county, town or village police department or by a county sheriff
when such official requests such information stating that:

(a) the i nformation is necessary to conduct a crimna
investigation or crimnal prosecution of a person;

(b) there is reasonable cause to believe that a crimna
investigation or prosecution involves or otherw se affects a
person who is the subject of a PSA referral or application or
is receiving or has received PSA; and

(c) it is reasonable to believe that due to the nature of the
crime under investigation or prosecution, such records may be
related to the crimnal investigation or prosecution.

A person naned court appointed evaluator or guardi an pursuant to
Article 81 of the Mental Hygi ene Law, or a person naned as a
guardian for the nentally retarded pursuant to Article 17-A of the
Surrogate's Court Procedure Act.

Any person entitled to such record in accordance wth applicable
I aw.

new law also requires that before releasing PSA records to the
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the confidential nature of the information will be maintained, and that the
record wll be used only for the purposes for which it was nade avail abl e.
Al so, any release of confidential HV information, as defined in Section
2780 of the Public Health Law, nmust conply with the requirenments of Article
27-F of the Public Health Law. For nore specific information on these
requi renents, local district staff should consult 92 INF-26 "Protective
Services for Adults (PSA): Confidentiality/Information Sharing Wth Regard
to PSA Cients".

The new law also allows the Conm ssioner of the State Departnent of
Social Services or a |local conmmi ssioner to withhold in whole, or in part,
the release of any information in their possession which he or she is
ot herw se authorized to release, as described above in paragraphs 1 through
7, if such official determnines that:

(a) the release of such informati on would identify a person who nmade a
PSA referral or submitted an application on behalf of a person for
PSA, or who cooperated in a subsequent investigation and assessnent
conducted by a social services district to determne a person's
need for PSA; and

(b) the official reasonably deternmnes that the release of such
informati on woul d be detrinmental to the safety or interests of such
i ndi vi dual

The final provision related to confidentiality permits a local socia

services offical, in response to a subpoena or a notice to permt discovery
regarding a PSA record, to nove to withdraw, quash, fix conditions or nodify
the subpoena, or to nove for a protective order, in accordance with the

crimnal procedures law or the civil practice |aw and rules to:

(a) delete the identity of any persons who nade a PSA referral or
submitted an application for PSA on behal f of an individual, or who
cooperated in a subsequent investigation and assessnent of the
i ndividual's need for PSA, or the agency, institution, program or
other entity when persons are enployed, or wth which such persons
are associ at ed;

(b) wthhold records, the disclosure of which is Ilikely to be
detrinmental to the safety or interests of such persons; or

(c) otherwi se object to the release of all or a portion of the record
on the basis that the reported rel ease of records is for a purpose
not authorized under the |aw.

For the nost part, the confidentiality requirenents for PSA records set
forth in the new Section 473-e SSL reflect current Departnent policy set
forth in 92 INF-26, which is based on the general confidentiality provisions
in the SSL and Part 357 of the Departnent's regul ations. However, the new
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| aw strengthens these existing confidentiality protections and should result
in a nore consistent application of these requirenents throughout the State.

The nost significant provision of the new confidentiality requirenents
is the one which permits the Departnent and the local districts to protect
the confidentiality of referral sources and other persons who cooperate in

the investigation and assessnment of a persons need for PSA. Prior to the
enactnent of this law, districts could not guarantee the confidentiality of
referral sources or others involved in a PSA investigation. Thi s was

particularly problematic in abuse cases where the referral source, or other
persons contacted in the course of the investigation, knew and sonetines
f eared, the alleged perpetrator. Upon being inforned t hat their
confidentiality could not be protected, referral sources and collatera
contacts often would refuse to neke a referral or to provide essentia

information to local district staff. In these situations conducting a PSA
i nvestigation and assessnent was extrenely difficult, if not inpossible.
Now that the confidentiality of referral sources and collateral sources in a
PSA investigation and assessnent can be protected, even when such

informati on is supoenaed or otherw se sought as part of a | egal proceeding,
this probl em shoul d be renedi ed.

As indicated above, this INFis a prelimnary release which wll be
followed by regulations and a detailed Adm nistrative Directive. If there
are any specific policy or inplenentation questions t hat are not
satisfactorily explained in this INF, please contact your adult services
representative so your concerns can be addressed in subsequent rel eases.

Stuart Feuerstein
Associ ate Conm ssi oner
O fice of Housing and Adult Services



