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Di vi sion: Services and
Conmuni ty
Devel opnent
TO Local District Conm ssioners

SUBJECT: Permissible Custody Transfers in Article 10 Proceedi ngs
(Child Abuse and Negl ect)

ATTACHVENTS: There are no attachnents to this rel ease.

In recent nmonths questions have arisen pertaining to Article 10 of the
Famly Court Act (FCA) orders where legal custody is transferred to the
conmi ssi oner of social services but the <child remains in the physica
custody of the parent(s). The purpose of this LCMis to clarify the
Departnment's position on this issue. From a | egal perspective, we believe
that this practice is inconsistent with the dispositional options avail abl e
under Article 10:

If the placenent is a tenporary
pl acement pursuant to Section 1027 of
the FCA (Prelimnary orders after
filing of petition), the court "shal
renmove or continue the renewal of the
child and remand himor her to a place
approved for such purpose by the (LDSS)
or place himor her in the custody of a
sui tabl e person ot her t han the
respondent . "

| f the pl acenent is part of a
di sposi tional or der pur suant to
Section 1052 of the FCA the court
shall enter an order "releasing the
child to the custody of his parents or
ot her person legally responsible" or
"placing the <child in accord wth
section 1055". Section 1055 of the
FCA then allows the court to place the
child "in the custody of a relative or
other suitable person, or of the
conmi ssi oner of social services".
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The clear intent of the placenent provisions of Article 10 is that once
the court has decided that a child nust be renoved froma parent and placed
in the | egal custody of the |ocal conm ssioner, physical placenent with the

parent is inconsistent with Sections 1052 and 1055 of the FCA. The court
possesses a non-placenent option of having the custody remain with the
parent(s) and ordering the district to exercise supervision, pursuant to
Section 1057 of the FCA An additional concern with this practice of

placing the child in the commissioner's custody and leaving the child at
hone has to do with liability if a childis injured while living with the
parents. We therefore believe that social services districts should not be
requesting or stipulating to orders which create such a rel ationship. We
al so reconmend that serious consideration be given to appealing orders of
| egal custody transfers where physical custody remains with the parent.

Finally, there is the issue of the subtle and not so subtle nmessages we
convey to famlies as a result of the actions that are taken, both | egal and
casework, after a CPS report is received. We always try to strike the
appropri ate bal ance between use of authority and hel per role. This task is
made even nore difficult in that different case circunstances call for a
different balance. Only our nobst skilled and experienced staff consistently
are able to strike the correct bal ance. They recogni ze that the active
i nvol venent of the parent(s) is necessary in order to work toward having an
abused/ maltreated child be safe in the hone and at |ow risk of future harm

We ask you to consider that a court decision to renpve custody fromthem
but leave the child with them nay at least initially discourage rea
i nvol venent of the parent(s). It may frustrate themby (in reality or in
their perception) renoving their sense of control over what happens to them
and their famly. O course, if the only way to ensure that children wll
be safe is to take away that control through placenent, such an intervention
becones a necessity. However, if it is assessed that a child can remain
hone safely, it is better not to discourage a parent's active involvenent by
unnecessarily polarizing his or her relationship with you. Renovi ng t he
parent's |l egal custody of the child, w thout necessity, would not seemto be
a progressive step toward building a constructive relationship with the
parent.

| wel conre any comments you might have about this menorandum Feel free
to wite or call ne or your appropriate Famly and Children's Services
Regi onal Office Director/liaison.

Frank Puig

Deputy Conmi ssi oner

Di vi sion of Services & Comunity
Devel opnent



