Transmittal No: 92 LCM 27
Date: February 13, 1992

Division: Famly and Children
Servi ces

TO Local District Comm ssioners

SUBJECT: Options for Use of Relatives in Child Wl fare Cases

ATTACHVENTS: There are no attachnents to this rel ease.

I. Introduction

The purpose of this nenorandum is to discuss the options available for
utilizing relatives as a resource for children. W are proposing that any of
these options mght individually be appropriate for fanilies where it is
determned that children need tenporary care away from their parent(s).
Case circunstances should guide the district as to which option best neets a
fam ly's needs.

In addition to outlining "front-end" options for wutilizing relatives in
caring for children, we wll discuss |onger range pernmanency pl anning
consi derations and the relevant | egal and regul atory bases for those courses
of action. W hope that this information about the options and
consi derations which could arise when relatives are involved as a placenent
resource, wll help you to choose the nbst suitable | egal structure for the
child-relative relationship, based on the needs of the child, the birth
parent(s) and the relatives.
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We ask that you review the way you use relatives as a resource for children
in order to determ ne whether there are sone "front-end" and | onger range
options which you are not utili zing. We believe that greater use of the
avail able options would be appropriate in npst social services districts.
We wel cone your coments and suggestions about the contents of this
menor andum especially if you believe a particular option or consideration
is inappropriate for your casel oad.

Finally, we would like to thank the commi ssioners and staff of severa
social services districts who took the tine to meet with a team of staff
fromthis Division to discuss how they currently use relatives as a resource
for children. Their thoughtful and forthright responses to our discussion
questions stimulated our thinking on this subject and helped provide a
construct for this menorandum

1. Background

There are two recent initiatives that have inpacted how relatives could or
should be utilized to care for children needing to be placed outside of
their hones: 1) inplenmentation of a process for "approving" a relative to
care for a child in a comm ssioner's custody (see 86 ADM 33; NYCRR Parts 443
and 444) and 2) inplenentation of Chapter 744 of the Laws of 1989, which
requires courts and social services districts to explore whether there nay
be a suitable relative to care for a child who needs to be placed out of his
or her hone. (See Section 1017 of FCA;, Sections 384-a, 392, and 398 of the
SSL.)

Prior to inmplementation of these initiatives, it was considered good
practice in nmany instances to involve relatives in out of hone placenents.
This could take several forns. I f the comm ssioner obtained custody, a
relative neeting the standards could beconme a certified foster parent,
although no expedited certification process existed. Soci al services
districts were al so encouraged to use relatives as an "alternative to
pl acement” when it was not necessary to obtain custody of a child to ensure

the child's safety. If the local district filed an abuse or neglect
petition, one possible disposition was for the court to place a child in the
direct custody of a relative, i ndependent of any role which it night

prescribe for the social services district (e.g., supervision). Finally, it
was al so possible for a relative to make application to Surrogate's Court
(and nore recently, Family Court) for obtaining guardianship of a child.

The inplenentation of an approval process for relatives in the third degree
provi ded an expedited process for approving relatives to provide foster
care. It also reduced, in alimted way, those requirenents which a
relative would have to neet in order to be approved. However,
implementation of an approval process did not preclude the involvenent of
relatives in any of the other manners previously described.
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Chapter 744 requires the Famly Court to direct a social services district
to determ ne whether there are qualified relatives with whomthe child could
resi de. However, such procedures only arise when the court determ nes that
a child needs to be placed outside the child's hone for reasons of

abuse/ neglect or for a voluntary placenent. Thr ough the social services
district's intervention or involvenent outside of the realmof Famly Court
pr oceedi ngs or through the relative's direct actions, it is still

appropri ate, depending upon case circunstances, for relatives to be utilized
as an alternative to placenent or for the relatives to seek guardianship
upon their own initiative.

[l Summary of Policy
Prior to the introduction of such programs as child protective and

preventive services, relatives were the primary source of control and
intervention to ensure that children are kept safe in their own honmes. O her

resources included godparents, friends and community groups, i ncl udi ng
religious congregations. It is not the policy of this Departnent to
suppl ant these inportant resources where they exist. Rat her, it is our

policy to wutilize these resources when they provide sufficient protection
for a child, either with or wthout social services district/voluntary
agency support. Such support could include the provision of social services
or income nmaintenance, or it could be linmted to information or referral,
dependi ng upon case circunstances.

If a social services district responds to a child abuse or naltreatnent
report and finds that a child appears to be in inmnent danger, the district
nust initiate a response that will result in the <child being safe from
i medi ate danger. After ensuring a child' s i mediate safety, the socia

services district nmust conduct a thorough assessnent and develop a plan to
reduce the likelihood of future abuse or maltreatment, when this is assessed
to be necessary. It is within this context, when a district is brought into
the lives of a famly through a CPS report, a request for social services or
a PINS petition (or PINS adjustnent activity), that we discuss options for
utilizing and/or working with rel atives.

A Alternative to Placenent - If a child is in imminent danger in his
or her own honme it may be necessary for the local district to take |ega
custody of the child and place the child in foster care. Federal and
State law, as well as good clinical practice, require that the socia
services district take reasonable efforts to avert such pl acenent. The
provision of a particular service(s) (e.g., i ntensive honme based
preservation services) nay renove the need to place and shoul d al ways be
consi der ed. Anot her neans for averting the local district's need to
assune | egal custody could be arranging for or agreeing to a relative
assuning care of the child for a period of tine. CGodparents, friends or
ot her responsible adults (e.g., <child' s friend's parent) could also be
consi dered for such care.

Uilization of an alternative to placenment approach may be the best
neasure to defuse a dangerous situation if the parent is willing to
accept this arrangenent; the relative or other person seens capable,
upon assessnent, of being able to provide adequate short-term protection



Date February 13, 1992
Trans. No. 92 LCM 27 Page No. 4

and care for the child and the caseworker believes that foster care nay
either be avoided entirely by enploynent of this arrangenent, or that
nore time is needed to assess the case circunstances.

The use of relatives or other adults as an alternative to placenent is
not al ways appropriate and has inherent limtations:

1) The child's parent has to consent to the child's physica
rel ocati on because the social services district is not taking | ega
custody of the child.

2) As aresult, legal custody still remains with the parent(s),
and there is nothing legally to prevent the parent from bringing
the child back honme at any tine. To counter this, the loca
district could at that point seek to obtain custody through the
appropriate legal vehicle, including an energency renoval pursuant
to Article 10 of the Family Court Act.

3) As a longer termsolution, this option appears to be too open
and unresolved for nopst circunstances, al t hough this could be
addressed by the relative or other adult attenpting to obtain
either | egal guardianship or custody (see Sections B and D).

B. Rel ative Direct Custody - |If an assessnent |eads the socia
services district to conclude that a child should be placed tenporarily
outsi de her own hone, but either the parent does not concur wth this
conclusion and/or the social services district believes that the

intervention of the famly court 1is warranted, this dispositiona
alternative nmay be appropriate. As was the case for "alternative to
pl acement”, the district would not have custody of the child and would

not be permtted to nmake foster care paynents. The continued invol venent
of the district and the extent of any involvenent in relation to case
pl anning and/or supervision should be determined on a case by case
basi s. The determination should be based on any relevant court
di spositional order, which hopefully would be guided by the district's
recomendation to the court, after conpleting an assessnment of the
circunstances of the case, of the need for and intensity of governnent
i nvol venent in order to ensure the child' s ongoing safety. Again, this
alternative could be utilized for a godparent or famly friend, if the
court chose to grant such person direct custody.

Sone considerations that apply to this dispositional option include:

1) From a child welfare perspective, it would seemthat this
option may be nobst appropriate when it is assessed that the adults
involved wll responsibly ensure that the child will soon conme to
live in a pernanent and safe environnent that will allowthe <child
to develop appropriately. This could nean that the child will be
returned to her parent(s) or ultimtely remain with the relative or
other adult. The key for this optionis that it is assessed that
this can be worked out between the famly nenbers wi t hout
gover nnent taking the | ead.
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2) Programmati ¢ deci si on-maki ng shoul d predom nate over financia
concerns. For exanple, the decision for the comm ssioner not to
seek custody should be based on an assessnment that continued
governnent intervention, in the formof the conm ssioner's custody,
is unnecessary to reach the desired ends discussed in the preceding
par agr aph. The district should not recommend to the court that a
relative or other adult be issued direct custody in order to avoid
foster care mai ntenance and admi nistrative costs.

3) Yet, otherwise ideal relative caretakers nmay not have the
financial resources to nmake a commtnent to care for the child. |If
such relative would clearly be the best out-of-hone resource for
the child in terns of the child' s developnent and foster care
paynent s would result in the relative naking the necessary
comm tnent, the district should factor this issue into the decision
whet her to seek custody of the child.

4) Wen a relative or other adult is given direct custody of a
child, the district should provide a | evel of case planning and
services necessary to ensure that the child will renmain safe and
will be able to devel op appropriately in the long term either in
the honme of her parent(s) or inthe relative's or other adult's
hone. The services necessary could appropriately range from none
to intensive. Depending upon case circunstances, either preventive
or protective services nmay be appropriate.

5) Direct custody to relatives or adults can only be acconplished

by order of the court. Districts should engage their Fam |y Court
Judge(s), outside the context of any specific case context, in a
di scussi on about this option. The district should describe to the
Judge the criteria it will use in deciding whether to recomend
this disposition. It would probably be nbst valuable if this
di scussion was to be a part of an overall discussion with the

Judge(s) about the use of relatives.

C. Approved/ Certified Relative Foster Care - There are instances when
the social services district nust assunme tenporary |legal custody of a
chi |l d. Consistent with the policy of utilizing relatives to provide
temporary care away from birth parents, two previously discussed
initiatives have been inplenmented: an approval process for relatives to
becone foster parents and a statutory amendnent that requires the Famly
Court to direct local districts to explore the availability of relatives
to provide foster care or to assune direct custody of the child, in
i nstances when out of hone placenment is necessary.

Regul ati ons provide for an expedited enmergency approval for a period of

up to sixty days. This allows a district to place children in the hone
of arelative in the 3rd degree or closer, even in nost instances when
an energency renoval, pursuant to Article 10, nust be undertaken

(assumng a relative resource can be |located in such tine).
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Chapter 744 of the Laws of 1989 provides that Famly Courts give specia
attention to ascertaining whether a qualified relative is available to
provide out-of-home care to a child, when such care is necessary. It
al so directs the court to place the child directly in the custody of a
relative or in the custody of the comm ssioner, with directions to place
the child in the relative's home, when "the court determines that the

child may reside with a suitable person related to such child". Thus,
the court appears to have some discretion about whether or not a
relative is "suitable". Cstensibly, it could find that a relative is
physically and intellectually able to care for a child, but the case

circunstances raise doubts about the relative's enotional capacities
given a particular set of case circunstances.

The Departnent's policy is that relatives should be actively consi dered
as placerment resources when safety considerations require the district
to assune | egal custody of a child. Al'l other things being equal, the
district should give significant preference to reconmending to the Court
that relatives be considered as a placenent resource, if it appears that
the relative neets the approval requirenents. We suggest that you take
the follow ng considerations into account when approving a relative as a
foster care provider:

1) A thorough assessnment mnust be done to ensure that the relative
is wlling and capable of providing the child with protection from
future abuse/maltreatnent; can neet the devel opnmental needs of the
chi |l d; is in conpliance with approval requirements; and will be
cooperative in carrying out, if not enthusiastically participate
in, the case plan, including work towards achi evenent of the
per manency pl anni ng goal .

2) It should not be expected that relatives will initially (and
perhaps over a longer period) relate to the district staff as would
a non-related certified provider. The relative nost likely wll
have a | onger history and a nore thorough know edge of the famly
dynani cs than wll the caseworker, even if the relative's
assessnent may not be conpletely objective. Additionally, cultura
and other factors may result in the relative feeling that this is a
"famly mtter" and should be resolved within the famly
wi t hout governnment intervention. Legal custody nmay not have the
same neaning to the relative as it does to the child welfare
provi der. A relative should not be ruled out as a placenent
resource sinply on the basis of their lack of initial conpliant
behavi or with every district request. Famly ties may
appropriately prevent relatives fromseeing thenselves in absolute
partnership with the casework staff.

3) It is advisable to address both of the preceding issues
directly with the relative prior to and i nmedi ately upon placing a
child in the conmi ssioner's custody with the relative. Tell the

relative that you are aware and respect the special ties that exist
between famly nenbers and that sone deference to this will be
given. However, the relative should also be told about the overal

case plan and what is expected of himor her. The worker needs to
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be astute in assessing the relative's response. The experience of
sonme agencies is that approved relatives may appear sonewhat
uncommtted or uncooperative at first, but actually becone
excel l ent placenment resources, capable and willing to work on the
case plan. Conversely, a worker assessing a relative's suitability
nmay receive appropriate verbal responses, but it may turn out that
the relative has no intention or enobtional <capability to act
consistent with the overall case goals.

4) As in other foster care placenents, the service plan should be
geared toward renedyi ng those safety factors that have resulted in
the need for foster care placenent in the first place. This wll
al nrost al ways nean that the caseworker should be making diligent
efforts to help the birth parent correct those problens that led to
the pl acenent. In the context of placement with a relative, this
shoul d i nclude casework directed toward getting the relative to
support the birth parent's efforts to get the child back hone.

5) | f pernmanency planning efforts to return the child hone are
proving unsuccessful, it will be necessary to informthe relative,
if this had not been discussed previously, about an alternative
per manency options for the child (See Section D).

Longer Range Permanency Opti ons/ Consi derati ons

1) Return Child to Parent(s) - Consistent with casework practice
for non-relative foster care placenents, the early focus for nost
relative foster care placenents should be to return the child to
the birth parent(s). A relative nay or may not be predi sposed to
wor ki ng to acconplish this end. It is inmportant to nake clear to
the relative early on, perhaps before the placenent is nmade, that
this is the focus of the local district's casework invol vement.

The casewor ker shoul d take advantage of the relative's know edge
and insights about the birth parent and the child in devel opi ng and
arrangi ng specific case activities ained at returning the child but
should be objective in using the information received fromthe
relatives, as well as the birth parent and child. It could be
tempting for the worker to sinply let the relative and birth parent
work out a defacto case plan, especially if this results in the
child staying indefinitely wth relatives who appear to provide
better physical and enptional surroundings for the child. Wi | e
this passive approach is appropriate when the |ocal district does
not have custody, it is not sufficient when the district has
cust ody. The district's goal at least in the early nonths of a
relative foster care placenent, is to develop a case plan to
reunite the child with his/her birth parent.

In order to acconplish this goal, it is critical that the relative
care for the child and relate to the child and parent in a nanner
that supports the child's return to the parent. In sone cases,
this wll be the relative's inclination, and casework activities
can support the relative's activities. Sonetines concerted casework
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activity will need to be undertaken so that the relative will align
with the birth parent's attenpts to have the child returned hone.
| f al i gnnent is not f easi bl e, a reexam nation of the
appropri ateness of the placement with the relative should occur.
Unless the birth parent is nentally ill, nentally retarded or
evidences intent to abandon or surrender his/her child, t he

district nust put forth diligent efforts to reunite the child with
the birth parent. This will be nore difficult to acconplish if the
relative is working at cross purposes with this objective.

Perhaps the primary difference in casework with relative foster
care placenents is first acknow edging the special relationships
that exist in these placenents. The uni queness of the relationship
not only involves the child, the primary reason for giving priority
to relative placenents, but also the birth parent's relationship
with the relatives. The caseworker should try to acconplish the
case plan by taking advantage of these relationships, when they can
have a positive effect, and by confronting and trying to mnimze
their inmpact, when these rel ationshi ps appear unproductive. Wet her
the relationships are positive or negative, the caseworker needs to
be deft in determ ning whether the case planning activities can be
acconplished in a | ow key, somewhat behind the scenes nmanner,
whether a nore directive style is necessary, or sone approach in-
bet ween needs to be taken.

2) Adoption - If the casework directed toward reuniting the birth
parent and child fails to acconplish this goal, the caseworker
should next consider the nost legally and enotionally pernanent
option for the child -- adoption. The issue of relatives adopting

has received considerable recent attention at conferences and in
the literature. There appears to be little disagreenent that if the
relative caring for the child is interested in adopting, this
shoul d be the direction taken. There has been some dial ogue
concer ni ng how actively casework should be directed toward
pressuring a relative reluctant to adopt, to adopt.

It is Departnment policy that a social services district/voluntary
agency di scuss the issue of adoption with the relative in a direct
and open nanner. The advant ages of adoption should be outlined to
the relative including the availability of subsidy, the continued
support of the district/agency where this is needed, and the likely
percei ved sense of permanency that the child will receive. Wthout
badgering the relative, a reluctant relative should be given sone
time to consider the conparative advantages of adoption and be
approached at | east one nore tine to discuss the adoption option.

Wthout trying to make this seemlike a nore |inear process than it

is in a real casewrk-client relationship, if adoption is
unequi vocal Iy turned down by the relative, the caseworker nust
assess what is in the best interests of the child. I f the

rel ati onship between the child and relative was of a sufficient
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quality for the caseworker to consider adoption, it is likely that
the relationship should be maintained, if the reasons that the
relative refused to consider adoption have no correlation with the
relative's level of long-termcommitnent to care for the child. |If
the child has had a quality relationship with the relative which
the relative and child wish to naintain, but the relative for

famly or cultural reasons does not wish to adopt, it is Departnent
policy to maintain this living arrangenent.

Only in instances when the quality of the relationship is not good
or where the relative is unable to provide a |ong-term comm tnent
to care for the child should the casework plan be directed toward
havi ng the child adopted by sonmeone other than the relative. Thi s
policy of allowi ng the continuation of the relationship between the
child and relative under certain circunstances is clearly
distinctive fromother foster care placenents, and recognizes the
i mportance of the fam |y bond. In such instances, the caseworker
shoul d explore the relative's receptivity to beconming the child's
guardi an as an alternative to adoption.

The district/voluntary agency should not take steps to term nate
parental rights unless or until there is an agreed upon plan wth
the relative that he or she is willing to adopt, or there is a plan
consistent with the above considerations for the child to be
adopted by a non-rel ative.

3) Guardianship - A relative or other adult can apply either in
Surrogate or Family Court to becone a child's guardian. A person
who acts in the capacity of a guardian for a child is legally
charged with maki ng decisions on behalf of the child such as
nedi cal and education choices. When a person is appointed as a
guardian for a child, he or she serves in that capacity
i ndefinitely, potentially wuntil the <child reaches the age of
najority. A parent or other person can ask the court to rescind a
guardi anship order, but the court will decide this matter solely
based on the best interests of the child.

For a relative foster parent, guardi anship nmay serve as an
alternative to adoption, should he or she have particul ar probl ens
with the finality and connotation of adopting a famly nenber.
Guardi anship is the next nobst "permanent" |egal category, and nay
be seen by the child as the relative making a greater commtnent to
hi m or her than continuation of foster care. The caseworker should
honestly explore guardianship with a relative who does not wish to
adopt. The following facets of this option should be covered:

a) GQuardianship would result in the term nation of court and
| ocal district oversight.
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b) Foster care paynents would cease, in that transfer of
guardianship would result in the district's |legal custody
bei ng term nat ed. In nost instances the relative would be
eligible to receive ADC OIG paynents and nedi cal assi stance
for the child.

c) Foster care casework contacts would cease, unless it was
necessary to provide after-care services. However, the famly
may be eligible for preventive or other supportive services.

4) Long Term Foster Care - CGoal of |Independent Living - |If a
relative who is assessed to have a long term quality comitnent to
a child neither wishes to adopt nor to assune guardianship for a
chi |l d, the district may allow the child to remain in foster care.
Current regulations permt the establishnment of the pernmanency
pl anni ng goal of independent living for a child of any age, if the
child is living with approved or certified relatives, and it is in
the best interest of the child to remain with the relatives. The
Depart ment has given consideration to establishing a new pernanency
pl anning goal that would recognize nore fornmally such long term
foster care for children placed wth rel atives. Al t hough,
establ i shnent of this new goal has not yet been inplenented, it is
under st ood and accepted that there are sone children who may need
to reside wth relatives in foster care until they becone adults.
This should be allowed to occur when it is assessed that the
child' s devel opnment and sense of permanency woul d be better in the
exi sting placenent than it would be if the child were adopted by
anot her person.

Conti nued casework with such children and relative foster families
should be directed toward ensuring the child' s continued sense of
wel | -being, as well as assisting the relative foster parent in
neeting the foster child' s physical and enotional needs. In sone
cases, an intensive |level of case planning will still need to occur
regularly or at a specific difficult point intinme, while in other
cases the caseworker should pursue a less active case planning
st ance. The Departnment will be reviewing casework contact
requirenents to deternmine if it is desirable to reduce required
contacts for this phase of relative foster care cases.

The caseworker should stay attuned to changes in famly dynam cs

that may call for specific service needs of the <child being
addr essed. As the children get older, the relative foster parent
may need a greater |evel of casework assistance. In addition,
attention to the independent living requirenments will eventually
need to be undertaken. It may also be inportant to continue to

support the child and relative in naintaining positive connections
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with the birth parent, even when the goal of returning the child
hone has been discarded. Finally, despite previous statenents
indicating a wish not to adopt or assune guardianship, it is
conceivable that the relative's circunstances or thinking on the
subj ect m ght change.

Conments or suggestions concerning the options and consi derations di scussed
in this nmenorandum may be made to your Family and Children Services Regi onal
Ofice Director or Jam e Geenberg, Bureau of Policy Planning, 1-800-342-
3715, extension 3-1327.

Joseph Seni dei
Deputy Comm ssi soner
Division of Famly

and Children Services



