DSS- 4037EL (Rev. 9/89)
Transmttal No: 91 LCM 156

Date: August 30, 1991

Di vi sion: Medical Assistance

TO Local District Comm ssioners

SUBJECT: Survey of Departnment of Social Services and Departnment of
Heal th Hone Care Regul ations

ATTACHVENTS: Attachnments 1-2: Departnent of Social Services
Regul ati ons 505. 14 and 505.21 (available on-line).
Attachnment 3: Departnent of Health Regul ations, Parts
763-764; 766-767; 770-771; 772 (not available on-line).
Attachnent 4: Questionnaire (available on-Iine).

Chapter 165 of the Laws of 1991 adds a new section 367-mto the Soci al
Services Law requiring the Departnent and the State Departnment of Health to
conduct certain activities related to State regul ations for the provision of
hone care services. One of the required activities is a review of all
regul ations affecting the organization and delivery of hone care services to
determne the need for repeal or nodification.

As part of this review, | amrequesting your assistance in conpletion of the
attached questionnaire concerning possible changes in the follow ng
regul ati ons:

1. Departnent of Social Services Regul ations

a. 505.14: Personal Care Services
b. 505.21: Long Term Honme Heal th Care Program

2. Departnent of Health Regul ations

Parts 763-764: Certified Hone Health Agency

Parts 766-767: Licensed Home Care Services Agency
Parts 770-771: Long Term Hone Health Care Program
Part 772: Al DS Horre Care Prograns

o0 ToD
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Departnment of Social Services regulations governing Personal Energency
Response Services and Home Health Care Services, sections 505.33 and 505. 23
respectively, are not included in this particular review. Section 505.33 is
a recent regulation, effective My 1, 1991, and is expected to be
inmplemented in Septenber for the first tine. Section 505.23 is currently
under total revision to reflect fiscal assessment requirenents specified in
Chapt er 165. You wll have an opportunity for review and comment when the
regul ati ons are published at the end of Septenber.

For your reference, a copy of each regulation included in the present survey
is attached to this nmenorandum The regul ations are current as of this
dat e. Section 505. 14 does not include proposed revisions inplenenting the
fiscal assessnment requirements of Chapter 165 and other proposed cost
cont ai nment neasur es.

Instructions for conpletion of the questionnaire are found on page 1 of the

instrument. ‘Your comrents nust be specific. For exanple: if you believe
that paragraph 505.14(a)(2)(i) of the regulations for personal care services
shoul d be nodified, you should cite this provision exactly, indicate your

recomendation that the provision be nodified, and explain why and how you
bel i eve the nodification should be nade.

The attached questionnaire is also being sent to associations representing
the provider conmunity. Survey findings fromall sources will be analyzed
by the Departnment and used to prepare a formal report to the Governor as
required by the statute.

Questionnaires should be conpleted and returned to the Departnent by COctober
11, 1991. As an alternative to use of the attached form you may use the
questionnaire format to conpile and submit your comments on a docunent you
create.

You may mail or fax your conpleted questionnaire to:

M. Barry T. Berberich

Di rector

Bureau of Long Term Care

Di vi si on of Medical Assistance

New York State Departnent of Social Services
40 North Pearl Street

Al bany, New York 12243

Fax Nunmber: (518) 473-4232

Thank you for your cooperation. I f you have any questions about conpletion
of the questionnaire, you may call Anne Church of ny staff at 1-800-342-
3715, extension 3-5615 or (518) 473-5615.

Jo- Ann A. Costantino
Deputy Conmi ssi oner
Di vi sion of Medical Assistance
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NEW YORK STATE DEPARTMENT OF SCOCI AL SERVI CES
PERSONAL CARE SERVI CES REGULATI ONS
505. 14

Definitions and scope of services.

(1)

(2)

(3)

(4)

Personal care services shall mean sone or total assistance with
personal hygi ene, dressing and feeding; nutritional and
environmental support functions and health-related tasks. Such
services shall be essential to the naintenance of the patient's
health and safety wthin his/her own hone, ordered by the
attendi ng physician, based on an assessnent of the patient's
needs, provided by a qualified person in accordance with a plan
of care and supervised by a registered professional nurse.

Sonme or total assistance shall be defined as foll ows:
(i) Sone assistance shall nean that a specific function or
task is performed and conpleted by the patient with help

from anot her individual .

(ii) Total assistance shall nean that a specific function or
task is performed and conpleted for the patient.

Continuous 24 hour personal care services shall nean the
provi sion of uninterrupted care, by nore than one person, for a
pati ent who, because of his/her nedical condition and

disabilities, requires total assistance with toileting and/or
wal ki ng and/or transferring and/or feeding at unschedul ed tines
during the day and night.

Personal care services, as defined in this section, shall be
provided only if the patient's health and safety in the hone
can be adequately assured by the provision of such services.

(i) The patient's nedical condition shall be stable, whi ch
shal | be defined as foll ows:

(a) the condition is not expected to exhibit sudden
deterioration or inprovenent; and

(b) the condition does not require frequent nedica
or nursing judgnent to determi ne changes in the
patient's plan of care; and

(c) (1) the condition is such that a physically
disabled individual is in need of routine
supportive assistance and does not need
skill ed professional care in the hone; or
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(2) the condition is such that a physically
disabled or frail elderly individual does
not need professional care but does
require assistance in the hone to prevent
a health or safety crisis from devel opi ng.

(ii) The patient shall be self-directing, which shall nean
that he/she is capable of making choi ces about his/her
activities of daily living, understanding the inpact of
the choice and assum ng responsibility for the results

of the choice. Patients who are nonself-directing, and
who require continuous supervision and direction for
nmaki ng choi ces about activities of daily living shal

not receive personal care services, except under the
foll owi ng conditions:

(a) supervision or direction is provided on an
interim or part-tine basis as part of a plan of
care in which the responsibility for naking
choices about activities of daily living is
assuned by a self-directing individual |[|iving
within the sane househol d; or

(b) supervi si on or direction is provided on an
interimor part-time basis as part of a plan of
care in which the responsibility for naking
choices about activities of daily living is
assuned by a self-directing individual not living
within the sane househol d; or

(c) supervision or direction is provided on an
interim or part-tine basis as part of a plan of
care in which the responsibility for naking

choices about activities of daily living is
assuned by an outside agency or other fornal
organi zati on. The | ocal soci al services

departnent may be the outside agency.

Acting as an extension of a self-directing patient neans that
the individual providing personal care services carries out the
functions and tasks identified in the patient's plan of care in
accordance with specific instructions by the patient.

Personal care services shall include the following three |evels
of care and be provided in accordance with the follow ng
st andar ds:

(i) Level I shall be limted to the perfornmance of
nutritional and environnental support functions.
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Nutritional and environnental support functions
shall include sone or total assistance with the
fol | owi ng:

(1) nmaki ng and changi ng beds;

(2) dusting and vacuuning the roons which the
patient uses;

(3) i ght cleaning of the kitchen, bedroom and
bat hr oom

(4) di shwashi ng;
(5) listing needed supplies;

(6) shopping for the patient if no other
arrangenents are possi bl e;

(7) patient's laundering, including necessary
i roni ng and nendi ng;

(8) paynent of bills and other essentia
errands; and

(9) preparing neals, including sinple nodified
diets.

The initial authorization for Level | services

shal |l not exceed eight hours per week. An

exception to this requirenent my be nade under
the follow ng conditions:

(1) The patient requires sone or tota
assi stance with neal preparati on,
including sinple nodified diets, as a

result of the follow ng conditions:

(i) informal caregivers such as famly
and friends are unavail abl e, unable
or unwi | I'i ng to provide such

assi stance or are unacceptable to
the patient; and

(ii) conmunity resources to provide
nmeal s are unavai l abl e or
i naccessi bl e, or i nappropriate
because of the patient's dietary
needs.
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(2) In such a situation, the local socia
services departnment may authorize up to
four additional hours of service per week.

Level |1 shall include the performance of nutritiona
and environnental support functions specified in clause
(i)(a) of this paragraph and personal care functions.

(a) Personal care functions shall include sone or
total assistance with the follow ng

(1) bat hing of the patient in the bed, the tub
or in the shower;

(2) dr essi ng;

(3) grooning, including care of hair, shaving
and ordinary care of nails, teeth and
nmout h;

(4) toileting; this may include assisting the
patient on and off the bedpan, commode or
toilet;

(5) wal ki ng, beyond that provided by durable
nedi cal equi pnent, within the hone and
out si de the hone;

(6) transferring from bed to chair or
wheel chair;

(7) preparing neal s in accor dance with
nodi fied diets, including |ow sugar, |ow

fat, low salt and | ow resi due diets;
(8) f eedi ng;

(9) adm ni stration of nmedi cation by the
patient, i ncluding pronpting the patient
as to tinme, identifying the medication for
the patient, bringing the nedication and
any necessary supplies or equipnment to the

patient, opening the container for the
patient, positioning the patient for
nedi cation administration, di sposi ng of

used supplies and materials, and storing
the nedi cation properly;

(10) providing routine skin care;

(1) usi ng nedical supplies and equi pnent such
as wal kers and wheel chairs; and
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(12) changi ng of sinple dressings.

The initial authorization for Level |l services
shall not exceed four hours per day or 28 hours
per week. An exception to this requirement nay

be nmade under the foll ow ng conditions:

(1) The patient requires total assistance with
toileting and/ or wal ki ng, and/ or
transferring, and/or feeding as a result

of the follow ng:

(i) short-term assistance is required
due to an acute nedical episode;
and/ or

(ii) nore intensive service is required
during a post-hospitalization
peri od; and/or

(iii) assistance provided by i nf or mal
caregivers is unavai | abl e,
wi t hdrawn, reduced or unacceptabl e
to the patient; and/or

(iv) adaptive equi prent , self-help
devi ces, and structura
nodi fi cations in the patient's
resi dence are unavai | abl e or

| acki ng; and/ or

(v) nonitoring of the patient's safety
is required as part of a plan of
care for a nonsel f-directing
pati ent under the condi tions

specified in clauses (a)(4)(ii)(a)-
(c) of this section; and/or

(vi) additional hours of services for
routine, supportive assistance are
required by the patient because of
t he degree of his/her physica

disability.

(2) Under the circunstances speci fied in
subcl ause (a)(6)(ii)(b)(1) of this
section, t he | ocal soci al servi ces
departnent nmay authorize additional hours
of services per week up to, but not

i ncludi ng, continuous 24-hour care.
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(3) When conti nuous 24-hour care is indicated,
additional requirenents for authorization
of servi ces, as specified in clause

(b)(4)(i)(c) of this section, nust be net.

Level 111 services shall include the perfornmance of
nutritional and envi ronnent al support functi ons,
personal care functions, as specified in cl auses

(a)(6)(i)(a) and (b) of this section, and health-rel ated
t asks.

(a) Health-rel ated tasks shall nmean tasks perforned
by an individual, acting as an extension of a
self-directing patient, as defined in paragraph
(a)(5) of this section, or as part of a plan of
care for a nonself-directing patient who has a
self-directing informal caregiver living within
the sanme household or a self-directing infornal
caregiver living outside of the household who has
substantial daily contact with the patient in the
patient's househol d. Heal th-rel ated tasks shal
include sone or total assistance wth certain
activities, as specified in guidelines issued by
the Departnent, involved in the foll ow ng:

(1) performng sinple nmeasurenents and tests
to routinely nonitor the patient's nedica
condition, including the taking of vita
si gns;

(2) preparing neal s in accor dance with

conpl ex, nodified diets;
(3) perform ng a nmi ntenance exerci se program

(4) usi ng prescri bed nedi cal equi prent ,
suppl i es and devi ces;

(5) changi ng dr essi ngs of stable surface
wounds;
(6) caring for an ostony after the ostony has

achieved its normal function; and

(7) provi di ng special skin care.

(b) Under special circunstances, and as specified in
gui delines issued by t he depart nent, t he
i ndi vi dual providing Level 11l services nmay
perform additional activities associated wth
t hese health-rel ated tasks, or may perform

additional health-related tasks for a particular
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patient in accordance wth the judgnent of the
assessing nurse. Such special circunstances
shal | nean that:

(1) The patient is self-directing, as defined
in subpar agr aph (a)(4)(ii) of this
section; and

(2) The patient needs assistance with the task
or activity for routine maintenance of his
or her health; and

(3) The patient cannot physically perform the
task or activity because of his or her
disability; and

(4) The patient has no informal caregiver
available at the tine the task or activity
nust be perfornmed, or the <caregiver is
unwi | ling or unable to performthe task or
t he caregiver's i nvol venent is
unacceptable to the patient.

The initial authorization for Level Il services
shal | not exceed four hours per day or 28 hours
per week. An exception to this requirenment may

be nmade under the foll ow ng conditions:

(1) The patient requires total assistance with
toileting and/ or wal ki ng, and/ or
transferring, and/or feeding as a result
of the follow ng:

(i) short-term assistance is required
due to an acute nedical episode;
and/ or

(ii) nore intensive service is required
during a post-hospitalization
peri od; and/or

(iii) assistance provided by infornal
caregivers is unavai | abl e,
wi t hdrawn, reduced or unacceptabl e
to the patient; and/or

(iv) adaptive equi prent , self-help
devi ces and structura
nodi fications in t he patient's
resi dence are unavai | abl e or

| acki ng; and/ or
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(v) nonitoring of the patient's safety
is required as part of a plan of
care for a nonsel f-directing
pati ent under t he condi tions

specified in clauses (a)(4)(ii)(a)-
(c) of this section; and/or

(vi) additional hours of service for
routine, supportive assistance are
required by the patient because of
the degree of his/her physi ca
disability.

(2) Under t he circunstances specified in
subcl ause (a)(B)(iii)(c)(D of this
section, t he | ocal soci al services
departnent may aut horize additional hours
of services per week up to, but not
i ncludi ng, continuous 24-hour care.

(3) When conti nuous 24-hour care is indicated,
additional requirenents for authorization
of services, as specified in cl ause

(b)(4)(i)(c) of this section, nust be net.

Each individual providing Level |11l services
shal | have denmonstrated his/her ability in
perform ng personal care functions for patients.
Such ability shal | be docunented in the

i ndi vi dual ' s personnel record.

Each individual providing Level |11l services
shal | neet t he fol | owi ng basi c training
requirenents:

(1) the individual shall have successfully
conpl et ed a basi c training program
approved by the State Departnent of Health
for honme health aide training; or

(2) the individual shall have successfully
conpleted an approved basi c training
program for personal care services or an
approved equival ent conpetency testing

nmet hodol ogy in accor dance with t he
requi rements specified in subdivision (e)
of this section. In addition, t he

i ndi vi dual shall successfully conplete a
suppl enentary classroom training program
according to a curriculum established by
the department. Such instruction shall be
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provided prior to each i ndi vi dual ' s
assi gnnent to cases requiring t he
performance of any health-rel ated task.

Shared ai de neans a nethod of providing personal care services
under which a social services district authorizes one or nore
nutritional and environnental support functions, personal care
functi ons, or health-related tasks for each personal care
services recipient who resides wth other personal care
services recipients in a designated geographical area, such as
in the sane apartnent building, and a personal care services
provider conpletes the authorized functions or health-rel ated
tasks by mmking short visits to each such recipient.

a and authorization for provision of services.

When the | ocal social services departnent receives a request
for services, that departnment shall determ ne the applicant's
eligibility for nedical assistance.

The initial authorization for Levels I, Il and 11l services
shall be based upon a physician's order, a social assessnent
and a nursing assessnent.

The initial authorization process shall include the follow ng
procedures:

(i) The local social services departnent shall informthe
patient and/or the patient's representative of the need
for a physician's order for services and shall provide
the necessary form for obtaining the required order.

(a) The order shall be based on the patient's current
nedi cal st at us as determined by a nedica
exam nation within 30 days of the request for
servi ces. The order for all Level IIl services
shal |l identify the specific functions and tasks
required by the patient.

(b) A copy of the physician's order shall be
forwarded to the | ocal social services departnent
for a social assessnent.

(c) A copy of the physician's order shall be
forwarded by the | ocal social services departnent
to the person or agency responsible for
conpl etion of the nursing assessnent.

(ii) The social assessnent shall be compl eted by professiona
staff of the |ocal social services departnent on forns
approved by the State Departnment of Social Services.
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(a) The social assessnent shall include a discussion
with the patient to determne perception of
hi s/ her circunstances and preferences.

(b) The social assessnent shall include an eval uation
of t he pot enti al contribution of infornal
caregivers, such as famly and friends, to the
patient's care, and shall consider all of the
fol | owi ng:

(1) nunber and kind of informal caregivers

avail able to the patient;

(2) ability and notivation of i nf or mal
caregivers to assist in care;

(3) extent of informal caregivers' potentia
i nvol venent ;
(4) availability of informal caregivers for

future assistance; and

(5) acceptability to the patient of the
i nf or mal caregivers' i nvol venent in
hi s/ her care.

(c) The social assessnent shall be conpleted on a
tinmely basis and shall be current.

The nursing assessnent shall be conpleted by a nurse
from the certified honme health agency, or a nurse
enpl oyed by the local social services departnent, or a
nurse enployed by a voluntary or proprietary agency

under contract with t he | ocal soci al services
depart nent.
(a) A nurse enployed by the |local social services

departnent or by a voluntary or proprietary
agency under contract wth the local socia
services departnent shall have the follow ng
m ni mum qual i fi cati ons:

(1) a license and current registration to
practice as a registered pr of essi ona
nurse in New York State; and

(2) at least two years of satisfactory recent
experience in hone health care.

(b) The nursing assessnent shall be conpleted wthin
five working days of the request and shal
i nclude the foll ow ng:
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(1) a review and interpretation of t he
physician's order;

(2) the primary di agnosis code fromthe | CD 9-
CM

(3) an evaluation of the functions and tasks
required by the patient;

(4) the degree of assistance required for each
function and task in accordance wth the
standards for levels of services outlined
in subdivision (a) of this section;

(5) devel opnment of a pl an of care in
collaboration wth the patient or his/her
representative; and

(6) recomendat i ons for aut hori zati on of
servi ces.

(iv) An aut hori zation for services shall be prepared by staff
of the | ocal social services departnent.

The initial authorization process shall include additiona
requirenents for authorization of services in certain case
situations:

(i) An independent nedical review of the case shall be
conpl et ed by the local professional director, a
physi ci an desi gnated by the | ocal professional director
or a physician under contract wth the |Iocal socia
services departnment to review personal care services
cases when:

(a) there is disagreenent between the physician's
order and the social and nursing assessnents; or

(b) there is question about the level and amount of
services to be provided; or

(c) the case involves the provision of continuous 24-
hour personal care services as defi ned in
paragraph (a)(3) of this section. Docurent ati on

for such cases shall be subject to the follow ng
requirenents:

(1) The physician's order shall reflect the
patient's current nedical condition and
disabilities.



(5)

(i)

Page 12 of 48

(2) The social assessnent shall denonstrate
that all alternative arrangenents for
neeting the patient's nedical needs have
been explored and/ or are i nf easi bl e
i ncl udi ng, but not Ilimted to, t he
provi sion of personal care services in
conbination with other formal services or
in conbination wth contri butions of
i nformal caregivers.

(3) The nursing assessnent shall docunent that
the functions required by the patient, the
degree of assistance required for each
function and the tinmng of this assistance
require the provision of continuous 24-
hour care.

The | ocal professional director, or desi gnee, shal

review the physician's order and the social and nursing
assessnents in accordance with the standards for Ilevels
of services set forth in subdivision (a) of this

secti on, and shall be responsible for the fina
determination of the level and anmount of care to be
provi ded. The final determ nation shall be made within

five working days of the request.

The aut horization for personal care services shall be conpleted
prior to the initiation of services.

(i)

(i)

the | ocal social services departnent shall authorize
only the hours of services actually required by the
patient. When the individual providing personal care
services is living in the home of the patient, the | oca
soci al services departnent shall determine whether or
not, based upon the social and nursing assessnents, the
patient can be safely left alone wthout care for a
period of one or nore hours per day.

The duration of the authorization period shall be based
on the patient's needs as reflected in the required
assessnents. In determining the duration of the
aut hori zation period, the follow ng shall be considered:

(a) the patient's prognosis and/or potential for
recovery; and

(b) the expected length of any informal caregivers
participation in caregiving; and

(c) the proj ected | ength of time alternative
services wll be available to neet a part of the
patient's needs.
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No aut horization for personal care services shall exceed
si x nont hs. The | ocal social services departnment may
request approval for an exception to allow for
aut horization periods up to 12 nonths. The request nust
be acconpani ed by the follow ng:

(a) a description of the patients who wll be
consi dered for an expanded authori zation period;
and

(b) a description of the local social services

departnent's process to assure that the delivery
of services is responsive to changes in the
patient's condition and allows inmrediate access
to services by the patient, patient's physician,
assessing nurse and provider agency if the need
for services changes during the expanded
aut hori zati on peri od.

When the patient is in inmediate need of Level | or
Level |1 services as defined in subdivision (a) of this
section to protect his/her health and safety, and the

nursing assessnent cannot be conpleted within five
wor ki ng days, the local social services departnent may
authorize the services based on the physician's order
and the social assessnent; however,

(a) The nursing assessnent shall be obtained wthin
30 cal endar days; and

(b) The reconmendations of the nursing assessnent
shall be reviewed and changes nade in the
aut hori zati on as required.

The local social services departnent shall notify the
patient in witing of its decision to authorize or deny
services on forns required by the State Departnent of
Soci al Servi ces. The patient shall be entitled to a
fair heari ng in accordance wth the requirenents
outlined in Part 358 of this Title if services are
deni ed.

When services are authorized, the local social services
departnent shall provide the agency or person providing
services, the patient receiving the services, and the
agency or individual supervising the services, wth
witten information about the services aut hori zed,
including the functions and tasks required and the
frequency and duration of the services.

Al'l services provided shall be in accordance with the
authorization. No change in functions or tasks, degree
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of assistance required for each function or tasks, or
hours of services delivered shall be nmade wthout
notification to, or approval of, the local socia

servi ces departnent.

The local social services departnent shall notify the
patient in witing when a change in the amount of
services authorized is being considered. Notification
shal |l be provided in accordance wth the requirenents
specified in subparagraph (b)(5)(v) of this section.

Reaut hori zation for personal care services shall follow
the procedures outlined in paragraphs (2) through (4) of
this subdivision, with the foll owi ng exceptions:

(a) Reaut hori zation of Level | services shall not
require a nursing assessnment if the physician's
or der i ndi cates that the patient's nedica

condition is unchanged.

(b) Reaut hori zation of Level Il and Level [11
services shall include an evaluation of the
services provi ded during t he previ ous
aut hori zation peri od. The evaluation shal

include a review of the nursing supervisory
reports to assure that the patient's needs have
been adequat el y net during the initia
aut hori zation period. Based on the eval uation,
reaut hori zati on may exceed four hours per day or
28 hours per week.

When an unexpected change in the patient's socia
circunmstances, mental status or medical condition occurs
which would affect the type, amount or frequency of
servi ces being provided during the authorization period,

t he | ocal soci al services depart nent shall be
responsi ble for naking necessary changes in the
authorization on a tinely basis, 1in accordance with the

fol | owi ng procedures:

(a) Wen the <change in the patient's services needs
results solely froma change in his/her socia
ci rcunst ances, i ncl udi ng, but not linmted to,
loss or withdrawal of support provi ded by
informal caregivers, the | ocal social services
departnent shall review the social assessnent,
docunent the patient's social circunstances and
nmake changes in the authorization as indicated.
A new physician's order and nursing assessnent
shal | not be required.
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(b) When the change in the patient's services needs
results from a change in his/her nental status
including, but not limted to, |oss of his/her
ability to make judgnents, the local socia
services departnment shall review the soci al

assessnent, docunent the changes in the patient's
nental status and take appropriate action as

i ndi cat ed.

(c) Wen the <change in the patient's services needs
results from a change in hi s/ her nedi ca
condi tion, the | ocal social services departnent
shal | obtain a new physician's order and a new
nursing assessnent and shall conplete a new
soci al assessnent. If the patient's nedica
condition continues to require the provision of
personal care servi ces, and t he nur si ng

assessnent can not be obtained within five
wor ki ng days of the request fromthe |ocal social
services departnment, the |ocal departnment may
nmake changes in the authorization in accordance
with the procedures specified in subparagraph
(b)(5)(iv) of this section.

Not hing in this subdivision shall preclude the provision of
personal care services in conbination with other services when
a conbi nati on of services can appropriately and adequately neet
the patient's needs.

(c) Contracting for the provision of personal care services.

(1)

(2)

(3)

Each social services district nust have contracts or other
witten agreenents with all agencies or persons providing
personal care services or any support functions for the
delivery of personal care services. As used in this
subdi vi si on, support functions for the delivery of persona
care services include, but are not necessarily Ilimted to,
nursing assessnents, nursing supervision and case nanagenent,
when provi ded according to subdivisions (b), (f) and (g) of
this section, respectively.

The social services district nust use the nodel contract for
personal care services that the departnent requires to be used,
except as provided in paragraph (4) of this subdivision.

(i) Under the following conditions, the social services
district may attach local variations to the nodel
contract:

(a) The local variations do not change the nodel

contract's requirenents; and
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(b) The social services district submts its proposed
| ocal wvariations to the departnment on forns the
departnent requires to be used.

The social services district must not inplenent any

local variations to the nodel contract wuntil t he
Depart nent approves t he | ocal vari ations. The
departnent will notify the social services district in

witing of its approval or disapproval of the |oca
variations within 60 business days after it receives the

| ocal wvariations. If the departnent di sapproves the
| ocal variations, the social services district my
submi t revi sions to the local variations. The
departnent will notify the social services district in

witing of its approval or disapproval of such revisions
with 60 business days after it receives the revisions.

Under the following conditions, the social services
district nay use a local contract or other witten
agreenent as an alternative to the nodel contract:

(a) The social services district cannot use the nodel
contract due to |local programmtic, | egal , or
fiscal concerns;

(b) The social services district can denbnstrate that
the local contract or agreenment includes a
provi sion conparable to each provision contained
in the nodel contract and, if the local contract
or agreenent is with anot her public or
governnental agency, it includes all requirenents
specified in this section; and

(c) The social services district submits a request
for use of a local contract or agreenment to the
departnent on forns the departnent requires to be
used.

The social services district nmust not inplenent a |oca
contract or agreenent until the departnment approves it.
The departnent will notify the social services district
in witing of its approval or disapproval of the |oca
contract or agreenent within 60 business days after it
receives the district's request to wuse the Iloca
contract or agreenent. The district's request nust be
acconpani ed by the proposed |ocal contract or agreenent
and a conparison of the contents of the proposed |[oca
contract or agr eenent with t he departnent's
requi renents. If the departnent disapproves the |I|oca
contract or agreenent, the social services district nmay
submit revisions to the contract or agreenent. The
departnent will notify the social services district in
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witing of its approval or disapproval of such revisions
wi thin 60 business days after it receives the revisions.

(i) The social services district nust use a contract or
other witten agreenent for support functions for the
delivery of personal care services, i ncludi ng case

nmanagenent, nursing assessnents and nursing supervi sion,
that the departnment approves to be used.

(ii) The social services district nust not inplenment any
contract or agreement for case nmnagenent, nursing
assessnents, nursing supervision, or any other support
function wuntil the departnent approves such contract or
agr eenent .

The social services district must include in each contract or
other witten agreenent the rate or rates at which it wll
rei mourse the provider agency for the provision of persona

care services. The social services district nust submit such
rates to the departnent on forns the departnent requires to be
used. The social services district nust not inplenent such
rates wuntil the departnment and the director of the budget

approve them pursuant to paragraph (h)(5) of this section.

The social services district nust base the duration of the
contract or other witten agreenment on the district's fisca
year, or a portion thereof.

Before entering into a contract or other witten agreement with
any provi der agency, the social services district nust
determne that:

(i) the provider agency is certified in accordance wth
10 NYCRR Parts 760 and 761, |licensed in accordance with
10 NYCRR Part 765 or exenpt fromlicensure in accordance
with 10 NYCRR 765-2 because it provides personal care
services exclusively to persons who are eligible for
nedi cal assistance (M);

(ii) the provider agency, w thout subcontracting with other
provi der agencies, is able to provide personnel who neet
the mninmnumcriteria for providers of personal care
servi ces, as described in subdivision (d) of this
section, and who have successfully conpleted a training
program approved by the departnent or the State
Department of health, as provided in subdivision (e) and
clause (a)(6)(iii)(e) of this section, respectively;

(iii) the provider agency is fiscally sound;
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(iv) the provider agency has obtai ned appropriate insurance
coverage to protect the social services district from
liability clains resulting fromacts, omssions, or
negligence of provider agency personnel that cause
personal injuries to personal care services recipients
or such personnel and that the provider agency has
agreed to maintain such insurance coverage while its
contract with the social services district is in effect;
and

(v) the provider agency has agreed that it wll not
substitute another provider agency to provi de persona
care services to an MA recipient wunless the provider
agency has notified the district of the provider
agency's need to substitute another provider agency and
the district has approved such substitution.

Each social services district nmust have a plan to nonitor and
audit the delivery of personal care services provided pursuant
to its contracts or other witten agreements with provider
agenci es. The social services district nmust submit this plan
to the department for approval. At a minimum the plan nust
i nclude the follow ng:

(i) an evaluation of the provider agency's ability to
del i ver personal care services, including the extent to
whi ch trai ned personnel are available to provide such
servi ces;

(ii) a conparison of the provider agency's performance wth
t he requirenents of this section and wth the
performance standards specified in the contract or
agreenent; and

(iii) a review of the provider agency's fiscal practices. The
provider agency's fiscal practices must include an
annual audi t, conduct ed by a certified public
accountant, of the provider agency's fiscal records
relating to personal care services provided to MA
recipients.

When the provider agency is a hone care services agency that
provi des personal care services exclusively to persons eligible
for MA and is therefore exenpt from licensure, the socia
services district must include the following itens in the
nonitoring plan in addition to those required by paragraph (11)
of this subdivision:

(i) a review of the provider agency's administrative and
personnel poli cies;
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(ii) a review of all provider agency recordkeepi ng rel evant
to the provision of personal care services; and

(iii) an evaluation of the quality of care the provider agency
provi des.

Each social services district nmust also have a plan to nonitor
and audit any support functions for the delivery of persona
care services, as defined in par agr aph (1) of this
subdi vi si on. The social services district nmust submit this plan
to the departnent for approval.

The social services district nmust maintain a record of its
nonitoring activities. The district nmust include a report of
such nonitoring activities in the annual plan the district
submits to the departnent pursuant to subdivision (j) of this
section.

Provi ders of personal care services.

(1)

(2)

Personal care services nay be provided by persons wth the
title of honermaker, honenmaker-home health aide, home health

ai de, or personal care aide. Such persons nmust neet all other
requi rements of this section. When Level | (environnental and
nutritional) personal care functions only, as defined in

subdivision (a) of this section, are required, persons with the
title of housekeeper nmay be used.

The local social services departnent shall wuse one or a
conbi nation of the following to provide personal care services:

(i) | ocal social services departnent staff enployed and
trained to provide personal care services and ot her hone
care services;

(ii) a contractual agreenent with a long-term home health
care program for services of a person providing persona
care services;

(iii) a contractual agreenment approved by the State Departnent
of Social Services and the State Director of the Budget
with a certified honme health agency for the services of
a person providing personal care services;

(iv) a contractual agreenent approved by the State Depart nent
of Social Services and the State Director of the Budget
with a voluntary honermaker-honme health ai de agency for
the service of persons providing personal care services;

(v) a contractual agreenent approved by the State Depart nent
of Social Services and the State Director of the Budget
with a proprietary agency for the service of persons
provi di ng personal care services;
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a contractual agreenent approved by the State Depart nent
of Social Services and the State Director of the Budget
wi th an individual provider of service for the provision
of Level | (environnental and nutritional) personal care
functions only;

a contractual agreenent approved by the State Depart nent
of Social Services and the State Director of the Budget
with an individual provider of service when the service
needs require nore than Level | (environmental and
nutritional) per sonal care functions only. Such
providers of service may be used only under t he
foll owi ng conditions:

(a) prior approval has been received by the |oca
soci al services departnent from the State
Departnment of Social Services to use individua
providers in cases where the | ocal soci a
services depart nent can justify that such
providers of service are the only alternative
available to the district. Such approval will be
based upon the justification provided by the
| ocal departnent of social services and the
agency's plan for the wuse of such individua
provi ders of service;

(b) the | ocal social services departnent shall review
and eval uate t he qualifications of each
i ndi vi dual provider in accordance wth procedures
established by the I|ocal departnment of socia
services and approved by the State Departnment of
Soci al Servi ces;

(c) in each case where an individual provider of
personal care services is used, the individua
provi der shall receive on-the-job instruction and
on-going nursing supervision from a nurse on
staff of the |local departnent of social services
or a nurse froma certified hone health agency.
When such supervision is provided under contract
with a certified hone health agency, the |loca
social services departnent shall nonitor the
cases to assure that the service is delivered as
aut hori zed;

(d) the local social services depart nent shal
conform with all State and Federal requirenents
for enploynent benefits and taxes and shal
follow appropriate procedures for paynent for

this service wunder this Title. Appropriate
i nsurance coverage shall be provided to cover
bot h personal injury and property damage

liability; and
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(e) State approval shall be limted to a period or
periods not in excess of one year, but may be
renewed.

The provider agency or the | ocal departnent of social services

shall assign a person to provide the required services
according to the authorization. In the event that this person
is unable to neet the client's needs or is unacceptable to the
client, the | ocal departnent of social services shall request

assi gnnent of anot her person. Attention should be given in the
selection of a person to provide services to assure that the
person can communicate with a patient or on behalf of the
patient.

The minimumcriteria for the selection of all persons providing
personal care services shall include, but are not limted to,
the follow ng:

(i) maturity, enmotional and nmental stability, and experience
in personal care or honeneking;

(ii) ability to read and wite, understand and carry out
directions and instructions, record nessages, and keep
si npl e records;

(iii) synpathetic attitude toward providing services for
patients at honme who have nedi cal probl ens; and

(iv) good physical health, as indicated by the docunentation
in the personnel file of all persons providing persona
care services. This docunmentation nmust include the sane
assurances and proof of good physical health that the
Department of Health requires for enployees of certified
hone heal th agencies pursuant to 10 NYCRR 763. 4.

(e) Requi red training.

(1)

(2)

Each person performing personal care services other than
household functions only shall be required as condition of
initial or continued participation in the provision of persona

care services under this Part to participate successfully in a
training program approved by the State Departnent of Socia

Servi ces.

An approved training program shall include basic training,
periodic and continuing in-service training, and on-the-job
instruction and supervi sion.

(i) Basi ¢ training shal | neet the following mininmm
requirenents:

(a) I ncl ude content related to:
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(1) orientation to the agency, conmunity and
servi ces;
(2) the fanmily and fam |y rel ationshi ps;

(3) the child in the famly;
(4) working with the el derly;

(5) nental illness and nental health;

(6) body mechani cs;

(7) personal care skills;

(8) care of the hone and personal bel ongi ngs;
(9) safety and acci dent prevention;

(10) fam |y spendi ng and budgeting; and
(1) food, nutrition and nmeal preparation.

Total 40 hours in Ilength.

Be directed by a registered professional nurse,
or a social worker, or hone econon st who has, at
a mininmum a bachelor's degree in an area rel ated
to the delivery of human services or education.

I nvol ve appropri ate staff and conmunity
resour ces, such as public health nurses, hone
econom cs, physi cal t herapi sts and soci a
wor ker s. Skills training in personal care

techni ques shall be taught by a registered nurse.

Include, as an integral part, evaluation of each
person's conpetency in the required content.
Criteria and nethods for det erm ni ng each
person's successful conpletion of basic training

shall be established. Criteria shall include
at t endance at al | cl asses or equi val ent
instruction. Addi ti onal criteria shall be

established to determ ne whether each person can
conpetently performrequired tasks and establish

good working relationships with others. Met hods
of evaluating conpetency nmmy include witten,
perf ormance and oral testing; i nstructor

observations of overall performance, attitudes
and work habits; preparation of assignments/hone
study materials or any conbination of these and
ot her nethods. Attendance records and eval uation
material s for det erm ni ng each person's
successful conpletion of basic training shall be
mai nt ai ned.

I n-service training shall be provided, at a mninum for

three

hours semi-annually for each person providing

personal care services to devel op specialized skills or
know edge not included in basic training or to review or
expand skills or know edge included in basic training.
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(iii) On-the-job training shall be provided, as needed, to
instruct the person providing personal care services in
a specific skill or technique, or to assist the person
in resolving problens in individual case situations.
Criteria and net hodol ogy for evaluating the overall job
performance of each person providing personal care
services shall be est abl i shed. The supervi si ng
professional registered nurse shall be responsible for
eval uating each person's ability to function conpetently
and safely and for providing or arranging for necessary
on-the-job training.

Prior to perform ng any service, each person providi ng persona

care services, other than household functions only, shal
successfully conplete the prescribed part of the basic training
program The prescribed part of basic training shall include

the follow ng content areas:

(i) orientation to the agency, comunity and the service;
(ii) working with the el derly;

(iii) body nechanics;

(iv) personal care skills;

(v) safety and acci dent prevention; and

(vi) food, nutrition and nmeal preparation.

The entire basic training programshall be conpleted by each person
provi di ng personal care services within three nonths after the date he
is so hired.

(4)

The requirenent for conpletion of a basic training program may
be waived by the departnent if the person perforni ng persona
care services can denonstrate conpetency in the required areas
of content included in the basic training as specified in
clause (2)(i)(a) of this subdivision. Met hods of eval uating
conpetency shall be approved by the State Departnent of Socia
Services and shall neet the followi ng m ni mumrequirenents:

(i) Be desi gned for persons having:

(a) docunented training through related training
programs such as nurse's aide and hone health
ai de training prograns; or

(b) docunented rel ated experience in an institutiona
or hone setting which involves the performance of
skills included in required basic training.
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(ii) I ncl ude procedures and instrunents for evaluating each
person's comnpet ency. Content of evaluation instrunents
shal | be conpatible with required basic training program
content, and shall assess appropriate skills and
under st andi ngs of persons providing per sonal care
servi ces.

(iii) ldentify the standard(s) of conpetency which shall be
achieved through application of the procedures and
i nstrunents included.

(iv) Include a plan for renedial basic training of persons
who fail to neet the st andar d(s) of conpet ency
est abl i shed. Renedi al basic training shall be provided

whi ch includes the prescribed part of basic training set
forth in paragraph (3) of this subdivision.

(v) I ncl ude a nmechani sm for docunenti ng successfu
denonstration of conpetency. Certificates awarded on
the basis of successful denpbnstration of conpetency
shal | be designed to reflect issuance on this basis.

Persons performi ng household tasks only shall be oriented to
their responsibilities at the tinme of assignnent by the
supervi sing regi stered professional nurse.

Each local social services departnent shall require that
agencies wth whomthey contract for services submit to thema
training programfor providers of personal care services. This

training program shall be submtted by the local socia
services departnment to the State Departnent of Social Services
for approval. The State Departnment of Social Services shal

notify the | ocal social services departnment of its decision
within 45 days of the plan's receipt by the departnent.

The successful participation of each person providing persona

care services in approved basic training, conpetency testing
and continuing in-service training prograns shall be docunented
in that person's personnel records. Docurnent ati on shal

include the followi ng itens:

(i) a conpl eted enpl oynent application or other satisfactory
proof of the date on which the person was hired; and

(ii) a dated certificate, letter or other satisfactory proof
of the person's successful conpletion of a basic
traini ng program approved by the departnent; or

(iii) dated certificates, witten references, letters or other
sati sfactory proof that the person:

(a) neets the qualifications specified in clause
(4)(i)(a) or (b) of this subdivision; and
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(b) has successfully conpl eted conpetency testing and
any renedial basic training necessary as a result
of such testing. The dated and scored conpetency
testing instruments and record of any renedia
training provided shall be maintained.

(iv) an in-service card, log or other satisfactory proof of
the enployee's participation in three hours of in-
service training sem annual |l y.

The | ocal social services district shall develop a plan for
nonitoring the assignnents of individuals providing persona

care services to assure that individuals are in conpliance with
the training requirenents. This plan shall be submtted by the
| ocal social services district to the State Departnent of
Social Services for approval and shall include, as a mninum
specific nethods for nmonitoring each individual's conpliance
with the basic training, conpetency testing, and in-service
requirenents specified in this subdivision. Met hods of
nonitoring rmay include: onsite revi ews of enpl oyee personne

records; establishnent of a formal reporting systemon training
activities; establishnent of requirenments for submttal of
certificates or other docunentation prior to each individual's
assignnent to a personal care service case; or any conbination
of these or other nethods.

When a provider agency is not in conpliance wth departnent
requirenents for training, or when the agency's training
efforts do not conply with the approved plan for that agency,
the State Departnment of Social Services shall withdraw the

approval of that agency's training plan. No rei nbursenent
shall be available to | ocal social services districts, and no
paynents shall be nade to provider agencies for services

provided by individuals who are not trained in accordance with
Departnment requirenents and the agency's approved training
pl an.

(f) Admi nistrative and nursing supervision

(1)

(2)

Al'l persons providing Level |, Il or Ill personal care services
are subject to adninistrative and nursing supervision.

Adm ni strative supervision nust assure that personal care
services are provided according to the authorization of the
agency responsi ble for case managenent (the case nanagenent
agency) for the |evel, anount , frequency and duration of
personal care services to be provided and the social services
district's contract or other witten agreenent with the agency
provi di ng such services.

(i) The agency providing per sonal care services is
responsi bl e for adm nistrative supervi sion.
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Admi ni strative supervi si on i ncl udes the follow ng
activities:

(a)

(b)

(¢)

(d)

receiving initial referrals from the case
nmanagenent agency, including its authorization
for the | evel, anpbunt, frequency and duration of
personal care services to be provided;

notifying the case nmanagenent agency when the
agency providing services accepts or rejects a
pati ent and

(1) when accepted, the arrangenents nade for
provi di ng personal care service; or

(2) when rejected, the reason for such
rejection.

initially assigning a person to provide persona
care services to a patient according to the case
managenent agency's authorization for the |evel,
anmount, frequency and duration of personal care
services to be provided. I n maki ng assi gnnents,
the agency providing services nmust consider the
fol | owi ng:

(1) the patient's cultural background, prinmary
| anguage, personal characteristics and
geographi c | ocation;

(2) the experience and training required of
t he person provi di ng per sonal care
services; and

(3) t he ability of the person providing
personal care services to conmunicate with
the patient or on the patient's behal f.

assi gni ng anot her person to provide personal care
services to a patient when the person the agency
providing services initially assigned is:

(1) unabl e to work effectively wth the
patient and any i nf or mal caregivers
involved in the patient's care; or

(2) provi di ng per sonal care services
i nappropriately or unsafely; or

(3) unavailable to provide per sonal care
services due to unexpected illness or
ot her reasons.
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(e) pronptly notifying the case nmnagenent agency
when the agency providing services cannot assign
anot her person to provide personal care services
to the patient;

(f) verifying that the patient is receiving persona
care services according to the case nmanagenent
agency's authori zati on;

(9) noti fying t he case nmanagenent agency, or
cooperating with the nurse supervisor to notify
such agency, when the agency providing services
has questions regardi ng the adequacy of the case
nmanagenent agency's authorization for persona
care services;

(h) pronptly notifying the case nmnagenent agency
when the agency providing services is unable to
mai ntai n case coverage, including cases requiring
services at night, on weekends or on holidays;

(i) participating in, or arranging for, the
orientation of persons providing personal care
services to t he enpl oynent policies and
procedures of the agency providing services;

(j) evaluating the overall job perf or mances of
persons providing personal care services, or
assi sting the nurse supervisor or other personne
of the agency providing nursing supervision, with
such eval uati ons;

(k) gi ving support to persons providing personal care
servi ces;
(1) checking tine cards of persons providi ng persona

care services for required docunentation; and

(m mai ntai ning scheduling records and any other
records necessary to i mpl ement required
adm nistrative activities.

Nur si ng supervi sion nust assure that the patient's needs are
appropriately net by the case nanagenent agency's authorization
for the level, anpbunt, frequency and duration of personal care
services and that the person providing such services is
competently and safely perfornming the functions and tasks
specified in the patient's plan of care.

(i) Nursing supervision nust be provided by a registered
prof essi onal nurse enployed by a voluntary, proprietary,
or public agency with which the social services district



(i)
Giii)
(iv)

Page 28 of 48

has a contract or other witten agreenent or by the
social services district. When an indivi dual provider
of personal care services is used, nursing supervision
nust be provided in accordance with the requirenents
specified in subdivision (d) of this section.

The agency providing nursing supervision nust enploy
nurses neeting the qualifications in subparagraph (iii)
of this paragraph in sufficient nunbers to perform the
activities in subparagraph (iv) of this paragraph.

Nursing supervision nust be provided by a registered
pr of essi onal nurse who:

(a) is licensed and currently certified to practice
as a registered professional nurse in New York
St at e;

(b) neets the health requirenents speci fied in

subdi vision (d)(4)(iv) of this section; and
(c) neets either of the followi ng qualifications:

(1) has at |east two years satisfactory recent
hone health care experience; or

(2) has a conbination of educati on and
experience equivalent to the requirenent
described in subclause (1) of this clause,
with at | east one year of hone health care
experience; or

(d) acts under the direction of a regi stered
professional nurse who neets the qualifications
listed in clauses (a) and (b) of this
subparagraph and either of the qualifications
listed in subclause (1) or (2) of clause (c) of
thi s paragraph.

Nur si ng supervision includes the follow ng activities:

(a) orienting the person providing Level I, Il or III
per sonal care services to hi s or her
responsibilities.

(1) Except as otherwi se provided in subclause
(3) of this clause, the nurse supervisor
must conduct an orientation visit in the
patient's home when the person providing
personal care services is al so present.
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For all initial authorizations of
Level |, Il or Ill personal care
servi ces, except Level IIl services
i nvol vi ng a task or activity
per fornmed under speci al
ci rcunst ances, as provided in

subdivision (a)(6)(iii)(b) of this
section, the nurse supervisor mnust
conduct an orientation visit within
seven cal endar days after the

person providing per sonal care
services is assi gned to t he
patient. For al | initial

aut horizations involving a Leve
1l task or activity per fornmed
under special circunstances, the
nurse supervisor nust conduct an
orientation visit the first day the

person providing per sonal care
services is assi gned to the
patient.

Scheduling of orientation visits

for all initial authorizations of
Level I, Il, or Ill personal care
servi ces, except Level IIl services
involving a task or activity
per fornmed under speci al

ci rcunstances, should be based on
the following four criteria:

(a) the patient's ability to be
self-directing, as defined in
subdi vi si on (a)(4)(ii) of
this section;

(b) the availability of any
informal caregivers who will
be involved in the patient's
pl an of care;

(c) the scope and conplexity of
t he functions and t asks
identified in the patient's
pl an of care; and

(d) the training and experience
the person providi ng persona

care services has in
performing the functions and
t asks identified in t he

patient's plan of care.
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The nurse supervisor nust perform the
following functions during the orientation
visit and docunent his or her perfornmance
of these functions in the report he or she
prepares pursuant to subparagraph (vii) of
thi s paragraph:

(i) review, wth the person providing
per sonal care servi ces, t he
patient, and the patient's famly,
the plan of care received fromthe
case managenent agency to assure
that all parties understand the
functions and tasks that the person
provi di ng services nmust perform and
the frequency at which the person
nust perform these functions and

t asks;
(ii) i nstruct t he person provi di ng
per sonal care services in the

observations the person nmnust nmake
and the oral and witten reports
and records the person nust submt
and maintain; and

(iii) denonstrate, when indi cated, any
procedur es t hat the person
provi di ng personal care services is
to performwith or for the patient.

The nurse supervisor is not required to
conduct an orientation visit when:

(i) Level |, Il or Ill personal care
services are reauthorized, t he
patient requires a continuation or
resunption of services initially
aut horized and the patient's nenta
status, social circunstances and
nedi cal condition have not changed,;
or

(ii) the person providing personal care

services is temporarily
substituting for or replacing the
person assi gned to provi de

services; the patient's plan of
care is current and available to
the person providing personal care
servi ces; the patient is self-
directing, as defi ned in
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subdi vi si on (a)(4)(ii) of this

section or, if non-self-directing,
has a self-directing individual or
other agency wlling to assune

responsibility for naking choices
about the patient's activities of
daily living, as provided in such
subdi vi si on; and

(a) the person providi ng persona
care servi ces has t he
docunent ed training or
experience to appropriately
and safely perform t he
functions and t asks
identified in the patient's
pl an of care; or

(b) the person providing a Leve
1l task or activity under

speci al ci rcunst ances as
defi ned in subdi vi si on
(a)(6)(iii)(h) of this
section has docunent ed

training in performng such
task or activity for that
specific patient.

The nurse supervisor nust continue to
performthe functions specified in itens
(i) and (ii) of subclause (iv)(a)(2) of
thi s paragraph when an exception is nade
to the requirenment for an honme orientation
visit.

nur si ng supervi sory visits at the

frequency established pursuant to subparagraph
(vi) of this paragraph

(1)

(2)

The supervisory visit nust be nmade to the

patient's hone when the person
provi ding personal care services is
present, except when a supervisory visit
is made solely to obtain the patient's
eval uation of t he person's j ob

per f or mance.

The nurse supervisor nust perform the
foll owi ng functions during the supervisory
visit and docunment his or her perfornmance
of these functions in the report he or she
prepares pursuant to subparagraph (vii) of
thi s paragraph:
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(i) evaluate the patient's needs to
determne if the |evel, anount ,
frequency and duration of persona
care services authorized continue
to be appropriate;

(ii) eval uate the skills and performance
of the person providing persona
care servi ces, i ncl udi ng t he
person's ability to wor k
effectively with the patient and
the patient's famly;

(iii) arrange for or provide on-the-job
training according to subdivision
(e)(2)(iii) of this section;

imediately notifying the case managenent agency
when either of the follow ng occurs:

(1) there is a change in the patient's socia
ci rcunst ances, nental status or nedica
condition that would affect the |Ievel,
anmount, frequency or duration of persona
care services authorized or indicate the
patient needs a different type of service;
or

(2) the actions taken by persons involved in
the patient's care are inappropriate or
j eopardi ze the patient's heal th and
safety;

participating in case conferences to discuss
i ndi vi dual patient cases;

assisting in conplaint investigations according
to the policies and procedures of the agency that
enpl oys the nurse supervi sor;

partici pating, if request ed, in basi c,
suppl enentary and in-service training, as defined
in subdivisions (a) and (e) of this section, of

persons providi ng personal care services;

being available to the person providing persona
care services for nursing consultation while such
person is in the patient's honeg;

eval uating the overall job performance of persons
provi di ng personal care services, or assist the
admi ni strative supervisor or other personnel with
such eval uati ons;
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(i) reviewi ng reports prepared by persons providing
personal care services;

(j) preparing, maintaining or forwarding witten
reports of orientation visits and nur si ng
supervisory visits, according to subparagraph

(vii) of this paragraph; and

(k) reporting to the registered professional nurse
responsible for directing a nurse supervisor
lacking home health care experi ence, when
appl i cabl e, and in accordance with policies and
procedures of the agency that enmploys the nurse
supervi sor.

The regi stered professional nurse who provides direction
to nurse supervisors wthout the hone health care
experience specified in clause (3)(iii)(c) of this
subdivision is responsible for the followi ng activities:

(a) training and orienting the nurse supervisor to
his or her supervisory responsibilities;

(b) consulting with the nurse supervisor regarding
patients or persons providing personal care
servi ces;

(c) noni toring orientation visits and nur si ng

supervisory visits to assure that such visits are
performed at the required frequenci es;

(d) assuring availability of nursing consultation to
the person providi ng personal care services when
such person is in the patient's hone;

(e) revi ew ng the orientation visit reports and
nursing supervisory reports and assuring that
copies are nmmintained or forwarded according to
subparagraph (vii) of this paragraph; and

(f) eval uati ng each nurse supervisor's overall job
performance or assisting with such eval uations.

The nurse who conpletes the nursing assessment, as
specified in subdivision (b)(3)(iii) of this section,
nmust recomend the frequency of nursing supervisory
visits for a Level I, Il or Ill personal care services
patient and nust specify the reconmended frequency in
the patient's plan of care.

(a) Frequency of nursing supervisory visits nust be
recomended on an individual patient basis. The
followi ng factors nust be consi dered:
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(1) the patient's ability to be sel f -
directing, as defined in subdivision
(a)(4)(ii) of this section;

(2) the patient's need for assistance in
carrying out specific functions and tasks
in the plan of care; and

(3) the skills needed by the person who wll
be providi ng personal care services.

The nur si ng supervi sor nust make nursing
supervisory visits at |east every 90 days for a
Level |, Il or Ill personal care services patient
except that:

(1) nursing supervisory visits nust be nmade
nore frequently than every 90 days when:

(i) t he patient's nedical condition
requires nore frequent visits; or

(ii) the person providing personal care
services needs additional or nore
frequent on-the-job training to
perform assigned functions and
tasks conpetently and safely; and

(2) supervi sory and nursing assessnent visits
may be conbined and conducted every six
nont hs when:

(i) the patient is self-directing, as
defined in subdivision (a)(4)(ii)
of this section; and

(ii) the patient's nmedical condition is
not expected to require any change
in the level, anount or frequency
of per sonal care services
aut hori zed during this tinme period.

The nurse supervisor nmust prepare a witten report of

each
visit.

orientation visit and each nursing supervisory
These reports nmust be prepared on a form

prescri bed by the departnent.

(a)

(b)

The nurse supervisor nmust nmaintain a copy of each
report in the patient's record.

The nurse supervisor nmust nmaintain a copy of each
report in the personnel record of the person
provi ding personal care services or forward a
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copy, wthin 14 cal endar days of the orientation
visit or nursing supervisory visit, to the
provider agency for inclusion in such person's
personnel record.

(c) The nurse supervisor nust forward a copy of each
report to the case nanagenent agency, if
di fferent from the agency providing nursing
supervision, wthin 14 calendar days of each
orientation visit or nursing supervisory visit.

(viii) Arrangerments for nursing supervision nust be reflected
in the social services district's annual plan for the
delivery of personal care services.

(ix) Arrangenents for nursing supervision provided by a
vol untary, proprietary or public agency nust be
specified in the contract or other witten agreenent
between the social services district and the agency
provi di ng nursing supervision.

(9) Case management .

(1)

(2)

Al patients receiving Level I, Il or |Ill personal care
services nust be provided with case nmmnagenment services
according to this subdivision.

Case managenent nmay be provided either by social services
district professional staff who neet the departnent's ninimm
qualifications for caseworker, professional staff of one or
nor e agencies to which the district has delegated case
managenent responsibility and that neet standards established
by the departnent, or both.

(i) The social services district nmay del egate, pursuant to
st andards established by the departnent, responsibility
for performance of either or both of the follow ng:

(a) one or nore of the case managenent activities
listed in paragraph (3) of this subdivision;

(b) one or nore such case nmnagenent activities at
specific tines, such as during weekends or at
ni ght.

(ii) A social services district may delegate responsibility
for case managenent activities only when:

(a) the departnent has approved the delegation of
case managenent responsibilities;

(b) the social services district and each agency that
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is to performcase managenent activities have a
contract or other witten agreenent pursuant to
subdi vision (c¢) of this section; and

(c) the social services district nobnitors the case
managenent activities provided under the contract
or other witten agreenment to ensure that such
activities conply with the requirenments of this
subdi vi si on.

Case managenent includes the follow ng activities:

(i)

(i)

Giii)

(iv)

(v)

(vi)

(vii)

(viii)

receiving referral s for per sonal care services,
provi di ng i nformation about such services and
det er m ni ng, when appropri ate, that the patient is

financially eligible for Medical Assistance;

assisting the patient to obtain a physician's order when
the patient or the patient's representative is unable to
obtain the order;

conpl eting t he soci al assessnent accordi ng to
subdi vision (b) of this section, including an evaluation
of :

(a) the potential contribution of informal caregivers
to the patient's plan of care, as specified in
subdivision (b)(3)(ii) of this section;

(b) the patient's physical environnent, as determ ned
by a visit to the patient's hone; and

(c) the patient's nental status.

obtai ning or conpleting the nursing assessnment according
to subdivision (b)(3)(iii) of this section;

forwarding the physician's order and the social and
nursing assessnents for an independent nedical review
according to subdivision (b)(4)(i) of this section;

negotiating with informal caregivers to encourage or
maintain their involvenent in the patient's care;

determning the level, anount, frequency and duration of
personal care services to be authorized or reauthorized
according to subdivisions (a) and (b) of this section,
or, if the case involves an independent nedical review,
obtai ning the review determ nation;

obtai ning or conpleting the authorization for persona
care services, according to subdivision (b) of this
section;
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assuring t hat t he pati ent is provided witten
notification of personal care services initially
aut hori zed, reauthorized, denied, increased, reduced,

di sconti nued, or suspended and his or her right to a
fair hearing, as specified in Part 358 of this Title and
subdi vision (b)(5)(v) of this section;

arranging for the delivery of personal care services
according to subdivision (c) of this section;

f orwar di ng, prior to the initiation of personal care
services, a copy of the patient's plan of care devel oped
by the nurse responsible for conpletion of the nursing
assessnent, as specified in subdivision (a) of this
section, to the follow ng persons or agencies:

(a) the patient or the patient's representative;

(b) the agency providi ng personal care services under
a contract or other witten agreement wth the
soci al services district; and

(c) the agency providing nursing supervision under a
contract or other witten agreenent wth the
soci al services district;

noni toring personal care services to ensure that such
services are provided according to the authorization and
that the patient's needs are appropriately net;

obtaining or conpleting a copy of the orientation visit
report and the nursing supervisory visit report and
forwarding a copy of these reports in accordance wth
subparagraphs (3)(vi) and (vii) of subdivision (f) of
this section;

all owi ng access by the patient to his or her witten

records, including physicians' orders and nursing
assessnents and, pursuant to 10 NYCRR 766.2(e), by the
State Depart nent of Health and |I|icensed provider
agenci es;

receiving and pronptly reviewing recomendations from
the agency providing nursing supervision for changes in
the level, anount, frequency or duration of persona
care services being provided;

pronptly initiating and conplying with the procedures
specified in subdivision (b)(5)(x) of this section when
the patient's social circunstances, nental status or
nedi cal condition unexpectedly change during t he
aut hori zati on period;
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(xvii) assuring that capability exists 24 hours per day, seven

days per week for the followi ng activities:

(a) arranging for continued delivery of personal care
services to the patient when the agency providing
such services is unable to mai nt ai n case
coverage; and

(b) nmaki ng tenporary changes in the |level, anount or
frequency of personal care services provided or
arranging for another type of service when there
is an unexpected change in the patient's socia
ci rcunst ances, ment al status or medi ca
condi tion;

(xviii)informng the patient or the patient's representative of

(xi x)

(xx)

(xxi)

The

the procedure for addressing the situations specified in
subparagraph (xvii) of this paragraph

establishing linkages to services provided by other
communi ty agenci es incl udi ng:

(a) provi ding infornmati on about these services to the
patient and the patient's famly; and

(b) identifying the criteria by which patients are
referred to these services;

establishing I|inkages to other services provided by the
soci al services district including, but not limted to,
adult protective services as specified in paragraph (5)
of this subdivision; and

arranging for the termnation of personal care services
when i ndi cated and, when necessary, naking referrals to
other types of services or levels of care that the
patient nmay require.

case nmnagenent agency nust maintain current case records

on each patient receiving personal care services. Such records

must
(i)
(i)
(iii)
(iv)

(v)

include, at a minimum a copy of the follow ng docunents:

the physician's orders;
the nursing and social assessnents;
the patient's plan of care;

any consent form signed by the patient authorizing
rel ease of confidential information;

the aut horization for personal care services;
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the witten notification of personal care services
initially authorized, reauthorized, denied, increased,
reduced, di scontinued, or suspended and the patient's
right to a fair hearing;

notifications of acceptance, rejection or discontinuance
of the case by the agency providing personal care
servi ces;

the orientation visit and nursing supervisory reports;
the case narrative notes; and

any crimnal investigation or incident reports involving
the patient or any person providing personal care
services to the patient.

Soci al services district professional staff responsible
for personal care services and staff responsible for
adult protective services, as specified in Part 457 of
this Title, must coordinate their activities to assure
t hat:

(a) they identify and understand the criteria for
referring personal care services patients to
adult protective services and for referring adult
protective services clients to the personal care
servi ces program

(b) nmechani sns exi st to discuss individual patients;

(c) personal care services as part of an adult
protective services plan are provided according
to existing requirenments; and

(d) staff under st and their respective
responsibilities in cases involving the provision
of personal <care services as part of adult
protective services plans;

Professional staff responsible for adult protective
services have prinmary responsibility for case managenent
for a patient who:

(a) is eligible for protective services for adults,
as defined in section 457.1(b) of this Title;

(b) receives or requires personal care services as
part of an adult protective services plan; and

(1) is non self-directing and has no self-
directing individual or agency to assune
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responsibility for his or her direction,
as specified in subdivision (a)(4)(ii) of
this section; or

(2) is sel f-directing, as defi ned in
subdi vision(a)(4)(ii) of this section, but
refuses to accept personal care services
in accordance with the plan of care
devel oped by the nurse who conpleted the
nursi ng assessnent.

(iii) Professional staff responsi bl e for personal care
services nust assist adult protective services staff
with arrangenent s for provision of personal care
servi ces.

Arrangenents for case managenent, including arrangenents for
del egati on of case nanagenent activities, nust be reflected in
the social services district's annual plan for the delivery of
personal care services.

Payment .

(1)

(2)

(3)

No paynent to the provider shall be nade for authorized service
unl ess such claimis supported by the docunentation of the tine
spent in provision of service for each individual patient.
Such docunentation rmust be maintained by the provider pursuant
to section 540.7(a)(8) of this Title.

Payment for personal care services shall not be nade to a
patient's spouse, par ent, son, son-in-1 aw, daughter or
daughter-in-1 aw, but may be nade to another relative if that

other relative:

(i) is not residing in the patient's hone; or

(ii) is residing in the patient's honme because the amount of
care required by the patient nmkes his presence
necessary.

For personal care services, paynent shall be nmade as follows:

(i) If services are provided directly by the staff of the
| ocal departnent of social services, paynent shall be
based upon the | ocal departnment's salary schedul e. The

| ocal departnent is responsible for withholding al
appl i cabl e i ncome taxes and paynent of the enployer's
share of FICA, Workers' Conpensation, Unenpl oynent
I nsurance and all other benefits covered under |abor
management contracts.
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If the services are provided by or under arrangenents
with a voluntary or proprietary honenaker/honme health
aide organization or a certified home health agency,
paynent to the provider agency shall be based upon a
rate negotiated between the |ocal departnent of socia
services and the provider agency or upon the Iloca
prevailing rate, whichever is |ower. Such rates shal
be approved by the State Departnent of Social Services
and the State Director of the Budget pursuant to
par agraph (5) of this subdivision. The provi der agency
is responsible for paynent of the provider of service,
i ncluding withholding of applicable incone taxes and
paynent of FICA,  Wrkers' Conpensation, Unenploynent
| nsur ance, and other benefits covered under t hat
agency's | abor nmanagenent contracts.

If the services are provided by or under arrangenents
with an individual provider of personal care services,
paynent shall be nade directly to the provider of
service at a rate approved by the State Departnent of
Social Services and the State Director of the Budget
pursuant to paragraph (5) of this subdivision. The
| ocal social services departnent shall be responsible
for establishing policies for the wthholding of al
applicable inconme taxes and paynment of the enployer's
share of FICA, Workers' Conpensati on, Unenpl oynent
| nsur ance and any other benefits included in the
contract with the provider.

Payment for assessnent and supervisory services provided by a
certified home health agency as part of a local social services
departnent's plan for delivery of personal care services shal

be at

rates established by the State Comm ssioner of Health and

approved by the State Director of the Budget.

(i)

(i)

Thi s paragraph applies to Medical Assistance (M)
paynents to personal care services providers that had
personal care services paynent rates in effect for the
rate or contract year beginning July 1, 1990, and seek
approval of personal care services paynment rates for the
rate or contract year begi nni ng on or after
July 1, 1990.

For the rate or contract vyear beginning on or after
July 1, 1990, MA paynents to a provider of personal care
services nust be based on and, except as provided in
subparagraph (iv) of this paragraph, be at or below the
provi der's personal care services paynent rate in effect
for the rate or contract year beginning prior to
July 1, 1990, as adjusted by a personal care services
trend factor that the departnent establishes with the
approval of the Director of the Budget.
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The departnent will establish the personal care services
trend factor by designating an external price indicator
for each of the three conponents that conprise the tota
costs of personal care services, determ ning the average
percentage of total personal care services costs that
each conponent represents, and wei ghi ng each conmponent's
average percentage of total personal care services costs
by the external price indicator for that conponent. The
three conponents of the costs of personal care services
are |isted bel ow

(a) an ai de wage and benefit conponent;
(b) an administrative and operating conponent; and
(c) a clinical conponent.

At the witten request of a social services district and
with the approval of the Director of the Budget, the
departnent may grant an exception to the requirenent
that a personal care services provider's paynent rate
nust be based on, and be at or bel ow, the provider's
personal care services paynent rate in effect for the
rate or contract year beginning prior to July 1, 1990,
as adjusted by the personal care services trend factor.
The personal care services provider nust cooperate wth
the social services district's exception request by
provi ding such reports or other information that may be
necessary to justify the exception request. The
departnent wll grant a social services district's
exception request only when the social services district
denonstrates to the departnment's and the Director of the
Budget's satisfaction that:

(a) the social services district will otherw se be
unable to ensure that personal care services
reci pients will receive the personal care

services for which they are authorized;

(b) addi ti onal paynent for personal care services is
necessary to nmaintain the quality of services
provi ded; or

(c) addi ti onal paynent for personal care services is
necessary due to extraordi nary or ot her
ci rcunst ances, as speci fied in depart nent

gui del i nes.

A social services district nust submt each proposed
personal care services paynent rate to the departnent in
a format that the departnent requires. The district
nmust not inplenent any proposed personal care services
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paynent rate until the departnment and the Director of
t he Budget approve the rate.

Wthin two nonths after the day on which the departnent
and the Director of the Budget receive a proposed
personal care services paynent rate that is equal to or
| ess than the provider's personal care services paynent
rate for the rate or contract year beginning prior to
July 1, 1990, as adjusted by the personal care services
trend factor, the departnment and the Director of the
Budget will approve the rate. The departnent will send
the social services district witten notice of the
approval of the rate.

Wthin four nonths after the day on which the departnent
and the Director of the Budget receive a proposed
personal care services paynent rate that exceeds the
provider's personal care services paynent rate for the
rate or contract year beginning prior to July 1, 1990,
as adjusted by the personal care services trend factor,
and for which the social services district has requested

an exception to the trend factor requirenent, the
departnent and the Director of the Budget wll approve,
di sapprove, or otherwise act wupon the rate. The
depart nent will send the social services district

witten notice of the approval or disapproval of the
proposed personal care services rate or the results of
the departnment’'s and the Director of the Budget's other
action regarding the proposed rate. I f the departnent
and the Director of the Budget disapprove a proposed
personal care services paynent rate, the social services
district nay submit a revised rate for the departnent's
and the Director of the Budget's approval, disapproval,
or other action.

The departnent and the Director of the Budget, when
determ ning whether to approve a proposed personal care
servi ces paynent rate, may consider various factors

including, but not limted to, the follow ng:

(a) whet her the proposed personal care services
paynent rate exceeds the provider's personal care
services paynent rate for the rate or contract
year beginning prior to July 1, 1990, as adjusted
by the personal care services trend factor; and

(b) if the proposed personal care services paynent
rate exceeds the provi der's per sonal care
services paynent rate for such rate or contract
year, as adjusted by the personal care services
trend factor, whet her the social services
district has requested an exception to the trend
factor requi r enent and denonstrated to the
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departnent's and the Director of the Budget's
sati sfaction that an exception should be granted.

This paragraph applies to MA paynents to the follow ng
personal care services providers:

(a) a provider that had a personal care services
paynent rate in effect for a rate or contract
year beginning prior to July 1, 1990; and

(b) a provider that had a personal care services
paynent rate in effect for a rate or contract
year beginning prior to July 1, 1990, and seeks
approval of a personal care services paynent rate
for a rate or contract year beginning prior to
July 1, 1990.

The departnent and the Director of the Budget, when
determning whether to approve a proposed personal care
services paynent rate under this paragraph, may consider

various factors including, but not limted to, the

fol | owi ng:

(a) the justification the social services district
provides, in a format the departnent requires,

for the proposed rate;

(b) any changes in the appropriate consuner price
i ndex for urban or rural consuners;

(c) any changes in federal or State nandated standard
payrol | deductions;

(d) the applicable mni numwage | aws;

(e) a conparison of the proposed personal care
services paynment rate to other personal care
services providers' paynent rates in the socia
services district and to personal care services
provi ders' paynent rates in social services
districts of simlar si ze, geogr aphy and
denogr aphi cs; and

(f) a conparison of the proposed personal care
services paynment rate for the provider to the
provider's personal care services paynent rate,
if any, for the previous rate or contract year.

A social services district nust submt each proposed
personal care services paynent rate to the departnent in

a format that the departnent requires. The district
nmust not inplenent any proposed personal care services
paynent rate until the departnment and the Director of

the Budget approve the rate. The departnent will send
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the social services district witten notice of the
approval or disapproval of the proposed rate.

Rei mbur serent . State reinbursenent shall be available pursuant to
section 368-a of the Social Services Law for expenditures for services
provided in accordance with the provisions of this section.

Annual pl an. The local social services departnent shall submt
annually to the New York State Departnent of Social Services a plan
for provision of personal care services on forms required by the
depart nent.

Shar ed ai de pl ans.

(1) Except as provided in paragraph (2) of this subdivision, each
soci al services district nust inplenment a shared aide plan
approved by the Departnent.

(i) Prior to inmplenmenting a shared aide plan, a socia
services district nmust develop a proposed shared aide
plan and submit the proposed plan to the departnent for
its review and approval or disapproval. The social k
services district nmust submit its proposed shared aide
plan to the departnment on forns the departnment requires
and w thin 60 business days after the departnent issues
an admnistrative directive to all social services
districts regarding the districts' devel opment and
i mpl ementation of shared ai de pl ans.

(ii) In its proposed shared aide plan, the social services
district nust docunent the following information to the
departnent's satisfaction:

(a) the nunber of shared aide sites the socia
services district plans to establish and the
projected inpl enentati on date at each site;

(b) the nunber of nurse supervisors, case nanhagers,
provi der agency coordi nators, and ot her personne
who will serve personal care services recipients
under the district's shared ai de pl an;

(c) the nmethods the social services district will use
to inform personal care services recipients and
providers regarding the district's shared aide
pl an;
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(d) the nmethods the social services district will use
to select the personal care services providers
that will participate in the district's shared

ai de pl an;
(e) the differences, if any, between the provision of
nursi ng assessnments, nursing supervision, and

case management to personal care services
reci pients under the district's shared aide plan
and the district's existing nmethod of delivering
personal care services; and

(f) the nmethods the social services district will use
to monitor and evaluate the district's shared
aide plan, including how the district wll
eval uate per sonal care services recipients'
satisfaction with the district's shared aide
pl an.

The departnent will approve proposed shared aide plans
that conply with the requirenents set forth in this

par agr aph. The departnent wll notify the socia
services district in witing of its approval or
di sapproval of the district's proposed plan wthin 45
busi ness days after receipt of the plan. If the

departnent di sapproves the social services district's
proposed plan, the district nust submt a revised plan
within 30 business days after recei pt of the
departnent's disapproval notice. The departnment wll
notify the social services district in witing of its
approval or disapproval of the district's revised plan
wi thin 45 business days after receipt of the revised
pl an.

Each social services district with an approved shared
ai de plan nust submit to the departnent such reports or
information relating to the plan's inplenentation as the

departnent nmay require. Per sonal care services
providers nmust furnish such reports or infornmation
rel ating to t he soci al services district's

implementation of its shared aide plan as the district
or the departnment may require.

Except as otherwise provided in this subdivision,
personal care services provided under a shared ai de plan
nmust conformto the standards specified in this section.

A social services district may delegate to another
agency or entity the responsibility for devel opi ng and
inmplementing a shared aide plan provided that the
departnent has approved the del egation, and the socia
services district and such other agency or entity have a
witten agreenment or contract specifying each entity's
responsibilities.
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A social services district is not required to devel op and
i npl ement a shared aide plan if the district has requested an
exenption from the shared aide plan requirenent and the
departnent has approved the district s exenption request.

(i)

(i)

Giii)

A social services district that seeks an exenption from
t he shared aide plan requirenent mnust submit an
exenption request to the departnent for its review and
approval or disapproval. The social services district
nmust subnmit its exenption request to the departnent on
forns the departnent requires and within 60 business
days after the departnent issues an administrative
directive to all social services districts regarding the
districts' devel opnment and i npl enentation of shared aide
pl ans.

In its exenption request, the social services district
nust satisfactorily docunent that the district's
exi sting nethod of delivering personal care services
adequately neets, and can continue to neet, recipients'
personal care services needs and that a sufficient
supply of personal care services providers is available,
and is reasonably expected to continue to be available,
to provide personal care services to recipients in the
district. A social services district's exenption
request nust also satisfactorily docunent that at |east
one of the followi ng exenption criteria exist in the
district:

(a) the nunber of personal care services recipients
is either too fewto support a shared aide plan
or so geographically dispersed that the district
cannot identify a group of recipients for which a
shared ai de plan woul d be appropriate;

(b) the annual costs of delivering personal care
services under a shared aide plan would be equa
to, or greater than, the annual costs of

del i vering personal care services under the
district's existing nmethod; or

(c) the district has another cost-effective nethod to
i nprove the efficiency of the delivery of
personal care services.

The departnent wll approve exenption requests that
comply with the requirenents set forth in this
par agr aph. The departnent wll notify the socia
services district in witing of its approval or
di sapproval of the district's exenption request within
45 busi ness days after receipt of the exenption request.
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(a) If the departnment disapproves the district's
exenption request, the district nust submt
either a revised exenption request or a proposed
shared aide plan with 30 business days after

recei pt of t he di sapproval noti ce. The
depart nent will notify the social services
district in witing of its approval or

di sapproval of the district's revised exenption
request or proposed shared aide plan wthin 45
busi ness days after receipt of the revised
exenption request or proposed shared aide plan.

(1) If the social services district submts a
revi sed exenption request and t he
depart nent di sapproves t he revi sed
exenption request, the district nust
submit a proposed shared aide plan wthin
30 business days after receipt of the
di sapproval noti ce. The social services
district's proposed shared ai de plan, and
the departnment's review and approval or
di sapproval of the proposed shared aide
pl an, must otherw se neet the requirenents
of paragraph (1) of this subdivision.

(2) If the social services district submits a
proposed shared ai de pl an and the
departnent di sapproves the proposed shared
aide plan, the district nust submt a
revi sed shared ai de plan within 30
busi ness days after recei pt of the
di sapproval notice. The soci al services
district's revised shared aide plan, and
the departnent's review and approval or
di sapproval of the revised shared aide
pl an rmust otherw se neet the requirenents
of paragraph (1) of this subdivision.

An approved exenption request is effective only for the
year covered by the social services district's current
approved annual plan for the provision of personal care
servi ces, as required by subdivision (j) of this
section. A social services district that has been
exenpted fromthe shared aide plan requirement nust
submit a new exenption request or a proposed shared aide
pl an when the district submts a new annual plan for the
provision of personal care services or before the day
that the district's approved exenption request expires.
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NEW YORK STATE DEPARTMENT OF SOCI AL SERVI CES
LONG TERM HOVE HEALTH CARE PROGRAM REGULATI ONS
505. 21

Definitions.

(1)

(2)

Long term honme health care program neans a coordi nated plan of
care and services provided at hone to invalid, infirm or
di sabl ed persons who are nedically eligible for placenent for
an extended period of tinme in a hospital or residential health
care facility if the LTHHCP were unavail able. Such program can
be provided in the person's hone, including an adult care
facility other than a shelter for adults, or in the hone of a
responsi ble relative or other responsible adult.

CGovernment funds neans funds provided under the provisions of
title 11 of article 5 of the Social Services Law (nedica
assi stance to needy persons).

Assessnment and aut hori zati on.

(1)

(2)

If a long term hone health care program as defined under
article 36 of the Public Health Law, is provided in the socia
services district for which he has authority, the local social
services official, before he authorizes care in a nursing hone
or internediate care facility, shall notify the person in
witiing of the availability of the long termhone health care
program

If a person who has been assessed in accordance with section
505.9(b) of this Part by a long termhonme health care program

a physician or discharge planner or, at the option of the |oca

departnent of social services, another certified hone health
agency, as needing care in a skilled nursing or health-rel ated
facility, desires toremain and is deened by his or her
physician able to remain in his/her hone or the hone of a
responsi ble relative or other responsible adult or an adult
care facility other than a shelter for adults if the necessary
services are provided and, for purposes of an adult care
facility, the person neets the adnission and continued stay
criteria for such facility, the |ocal soci al services
depart nent nust aut hori ze a hone assessnent of the
appropri ateness of long termhone health care services. The
assessnent nust include, in addition to the physician's
recomrendati on, an evaluation of the social and environmenta

needs of the individual. The assessnent will serve as a basis
for the devel opnment of an appropriate plan of care for the
i ndi vi dual

(i) If the person is in a hospital or residential care
facility, the home assessnent shall be perfornmed by the
person's physician, the discharge coordi nator of the

hospital of residential health care facility referring
the patient, a representative of the |ocal departnment of
social services, and a representative of the long term
hone health care programthat will provide services for
the patient.
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(ii) If the person is in his/her own hone, the hone
assessnent shall be authorized by the local socia
services departnent and shall be performed by the
patient's physician, a representative of the Iloca
soci al services departnent, and a representative of the
long term honme health care program that wll provide

services for the person.

(iii) The assessnent shall be conpleted prior to or within 30
days after the provision of services begins. Paynment
for services provided prior to conpletion of the
assessnent shall be made only if it is deternined, based
upon such assessnent, that the recipient qualifies for
such services.

(iv) If the person is in an adult care facility, the hone
assessnent nust be perforned by representatives of the
| ong term honme health care program and the | ocal socia
services district in consultation with the operator of
the adult care facility.

(v) Persons provided long term hone health care program
servi ces in adult care facilities must neet the
adm ssion and continued st ay criteria for such
facilities.

(vi) For individuals requesting long termhone health care
program services in adult care facilities, assessnents
nust be conpleted prior to the provision of services.

(vii) No person residing in an adult care facility will be
deened eligible for the long term hone health care
program authorized under this section until he or she
has resided in one or nore adult care facilities for a
total of at |east six continuous nonths.

(viii) Services provided by the long termhone health care
program nust not duplicate or replace those which the
adult care facility is required by law or regulation to
provi de.

(ix) The conmi ssioner shall prescribe the forns on which the
assessnent will be made.

(3) Insofar as there is disagreenent anong the persons performng
the assessnment, or questions regarding the coordi nated pl an of
care, or problens in inplenenting the plan of care, the issues
shal | be reviewed and resol ved by a physician desi gnated by the
Comm ssi oner of Health.

(4) At the tinme of the initial assessnent, and at the time of each
subsequent assessnent perforned for a long termhome health
care program or nore often if the person's needs require it,
the local social services district nust establish a nonthly
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in accordance with which paynent wll be authorized.
The | oca

adul t
assessnent,

For

soci al services district will provide the operator of
care facility with a copy of t he conpl et ed
the plan of care and the nonthly budget.

all clients other than those receiving care in an

adult care facility:

(a)

(b)

()

The budget shall include all of the services to
be provided in accordance with the coordi nated
health plan of care by the long termhone health
care program

Total nonthly expenditures made for a long term
hone health care program for an individual who is
the sole nenber of his/her household in the
program nust not exceed a maxi numof 75 percent
of the average nonthly rates payable for nursing
home services or health-related services in a
skilled nursing or health-related facility in the
social services district, whi chever is t he
appropriate level for the individual. Tota

nont hly expenditures nade for a long term hone
health care programfor two nenbers of the sane
househol d nust not exceed a maxi mum of 75 percent
of the average nonthly rates payable for both
nenbers of the househol d for nursing hone
services or health-related services in a skilled
nursing or health-related facility in the socia

services district, whichever is the appropriate
| evel for each person.

Wien the nonthly budget pr epar ed for an
individual who is the sole nmenber of his/her
household in the programis for an anount |ess
than 75 percent of the nonthly rates payable for
nursi ng hone services or health-rel ated services,
a "credit" my be accrued in behalf of the

i ndi vi dual . If a continuing assessnment of the
i ndividual's needs denonstrates that he/she
requi red increased services, the local socia

services departnent nay authorize any anount
accrued during the past 12 nonths over the 75-
per cent maxi mum Wien the nonthly budget
prepared for two nenbers of the same household is
for an anpbunt | ess than 75 percent of the nonthly
rates payable for nursing honme services or
health-rel ated services, "credit" nmay be accrued
in behalf of the household. If a continuing
assessnent of the household' s needs denonstrates
that he/she/they require increased services, the
| ocal social services departnent nay authorize
any anount accrued during the past 12 nont hs over
the 75-percent maxi num
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(e)

For

(a)

(b)

()
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Wen the nonthly budget pr epar ed for an
i ndividual or a household is for an anpunt |ess
than 75 percent of nonthly rates payable for
nursi ng hone services or related services, and
the continuing assessnment of the person's needs
denonstrates that he/she/they require increased
services in an anount |ess than 10 percent of the
prepared nonthly budget, but totaling no nore
than 75 percent of the nonthly rates payable for
nursi ng hone services or health-rel ated services,
the long term home health care program may
provi de such services without prior approval of
the | ocal departnent of social services.

If an assessnment of the person's or household's
needs denonstrates that he/ shel/ t hey require
services, the paynent for which woul d exceed such
nonthly maxi num but it can be reasonabl y
anticipated that total expenditures for required

services for such person or household wll not
exceed such nmaximum cal cul ated over a one-year
peri od, the social services of ficial may

aut hori ze paynment for such services.
ents residing in adult care facilities:

The budget nust include all of the services to be
provided in accordance with the coordinated plan
of health care by the long termhone health care
program

Total nontly expenditures for long term hone
health care program services provided to an
individual residing in an adult <care facility
nmust not exceed a naximum of 50 percent of the
average monthly rates payable for nursing hone
services or health-related care and services
provided in a skilled nursing or health-related
facility in t he social services district,
whi chever is the appropriate level of care for
t he i ndivi dual

When the nont hl y budget prepared for an
i ndividual residing in an adult care facility is
for an anpbunt |ess than 50 percent of the average
of the nmonthly rates for nursing hone services or
health-related care and services provided in a

skilled nursing or health-related facility, a
"credit" may be accrued on behalf of the
i ndi vi dual . If a continuing assessnment of the

i ndividual's needs denonstrates that he/she
requires increased services, the social services
district may authorize the expenditure of any
anount accrued during the past 12 nmonths so |ong
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as such anmount, when added to the anount
previously expended, does not exceed the 50
percent maxi num

(d) Wen the nonthly budget pr epar ed for an
individual residing in an adult care facility is
| ess than 50 percent of the nonthly rates payabl e
for nursing home services or health-related care
and services provided in a skilled nursing or
heal t h-rel at ed facility, and the continuing
assessnent of the person's needs denonstrates
that he/she requires increased services in an
anount less than 10 percent of the prepared
nont hly budget, but totaling no nore than 50
percent of the nontthly rates payable for nursing
hore servi ces or heal t h-rel at ed care and
services, the long termhone health care program
may provide such services wthout the prior
approval of the local social services district.

(e) I f an assessnent of the needs of an adult care
facility resident denobnstrates that services are
required, the paynent for which would exceed the
nonthly rmaxi num specified in clause (b) of this

subpar agr aph, but it can be reasonabl y
anticipated that total expenditures for required
services for such person wll not exceed such

maxi mum cal cul ated over a one-year period, the
soci al services official nmay authorize paynent
for such services.

If a joint assessnent by the |ocal social services district and
the provider of services under this paragraph indicates that
the maxi mum expenditure permtted under paragraph (4) of this
subdivision is not sufficient to provide |ong-termhone health
care program (LTHHCP) services to individuals with specia
needs, social services officials may authorize, pursuant to the
provisions of section 367-c(3-a) of the Social Services Law,

maxi mum nont hly expenditures for such individuals, not to
exceed 100 percent of the average skilled nursing or health-
related facility rate established for that district. In
addi tion, if a continuing assessnent of a person with specia
needs denonstrates that he/she requires increased services, a

social services official nmay authorize the expenditure of any
anpbunt which has accrued under this section during the past 12
nont hs as a result of the expenditures for a person
participating in the LTHHCP not havi ng exceeded such maxi num

If an assessnment of a person with special needs denonstrates
that he/she requires increased services, the paynent for which
woul d exceed such nonthly nmaxi num the social services officia

may aut horize paynment for such services if it can reasonably be
anticipated that the total expenditures for the required
services for such a person wll not exceed the naximm
cal cul ated over a one-year period.
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As wused in this subdivision, the termperson with
speci al needs neans a person for whom a plan of care has
been devel oped pursuant to subdivision 2 of section
367-c of the Social Services Law

(a) who needs care including but not limted to
respiratory therapy, tube feeding, decubitus care
or insulin therapy which cannot be appropriately
provi ded by a provider of personal care services
as defined in section 505.14(d) of this Part; or

(b) who has one or nore of the follow ng conditions:
a nental disability as defined in section 1.03 of
t he Ment al Hygi ene Law, acquired immune
deficiency syndroneg, or denenti a, i ncl udi ng

Al zhei ner' s di sease.

The nunber of persons wth special needs for whoma
social services official nmay authorize paynent for
services pursuant to this paragraph is limted to 25
percent of the total nunber of LTHHCP <clients which a
soci al servi ces district is authorized to serve;
provided that in any district containing a city having a
population of one mllion or nore, such limt is 15
percent.

In the event that a district reaches the Ilimtation
specified in this subparagraph, the social services
official may, upon approval by the conmi ssi oner,

aut hori ze paynent for services pursuant to this
subdi vi sion for additional persons with special needs.

The social services official nmust seek approval for
authorization to serve additional persons with specia
needs by subnmitting a witten request to the
conmi ssi oner which denonstrates that the provisions of
this paragraph have (a) net the needs of individuals who
could not otherw se be served through the LTHCCP; (b)
diverted clients fromresidential health care facility
admi ssion; or (c) pernmitted the admi ssion of clients on
alternate care status into the LTHHCP

Social services districts are responsible for the
retention of informati on deened necessary by the
departnent to evaluate the effectiveness of raising the
l[imtation on expenditures for delivery of long term
hone health care services, and for conpliance wth
reporting requirenments established by the departnent.

The provisions of this paragraph remain in effect until
June 30, 1989.

When a person who is in a hospital or residential health care
facility is identified as being nedically eligible for skilled
nursing or internmediate care, and who desires to return to
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hi s/ her own hone and is deened by his/her physician as able to
be cared for at home, an assessnment shall be conpleted, and
authorization for long termhone health care program services
or notification that the person is ineligible for such program
shall be nade tinely with respect to ensuring continued Federa
rei mbur sement .

The | ocal social services district shall be responsible for the

general casework nanagenent of the overall needs of the
patient. Case nanagenent shall include:
(i) facilitating determination of financial eligibility for

nmedi cal assi st ance;

(ii) i nvol venent in the assessnent and reassessnent of the
soci al and environnental needs of the individual;

(iii) preparati on of the nonthly budget; and

(iv) coordination of 1long term hone health care program
services and ot her social services which may be required
to keep the individual in his/her own hone.

No single authorization for Iong termhone health care program
servi ces shall exceed four nonths.

(i) A reassessnment shall be performed at |least every 120
days, and shall include evaluation of the nedical,
soci al and environnental needs of the individual, and
shall include a representative of the long term hone

heal th care program a representative of the Iloca
soci al services departnent, and a physician designated
by the Commi ssioner of Health. If there is a change in
the individual's |evel of care, he/she shall be notified
in witing of such change.

(ii) If a change in the patient's level of <care occurs
bet ween assessnent periods as recommended by the | ong
term honme health care program the | ocal social services
district shall be notified and a new assessnent shall be
aut hori zed.

(c) Requi renents for provision of care.

(1)

(2)

Hone health aide services nay be provided directly by a 1long
term hone health care program or through contract arrangenents
between the long termhone health care program and voluntary
agenci es and proprietary agenci es.

Personal care services may be provided directly by a long term
hone health care program or through contract arrangenents
between the 1long termhone health care program and the |oca
soci al services district or voluntary and proprietary agenci es.
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In addition to providing nursing services for the individua
receiving long termhome health care services, the long term
hone health care programis registered professional nurse or
prof essional therapist shall also be assigned responsibility
for the supervision of the person providing personal care
services to evaluate the person's ability to carry out assigned
duties, torelate well to patients, and to work effectively as
a nenber of a team of health workers. Thi s supervision shal
be carried out during periodic visits to the honme in accordance
with policies and procedures established by the Departnent of
Heal t h.

Services of a registered professional nurse or professiona
therapi st and supervi sion of persons providing personal care
services may be carried out concurrently. The frequency of
periodic visits shall be determ ned by the coordi nated plan of
care, but in no case shall they be |ess frequent than every 120
days.

Paynment .

(1)

(2)

(3)

Payment for a long termhone health care program shall be at
rates established for each service for each agency authorized
to provide the program Rates will be on a per-visit basis, or
in the case of honme health aide services and personal care
services, on an hourly basis.

(i) When personal care services are directly provided by a
long term hone health care program or when they are
provi ded through contract arrangenents with an agency
that does not have a rate negotiated with the |oca
soci al services departnent, the Departnent of Health
shal | establish the rate of paynent with the approval of
the Departnment of Social Services and the Director of
t he Budget.

(ii) When personal care services are provided by a long term

hone health care programthrough contract arrangenents
with a |ocal social services district, conputation of
the budget shall be based on the local departnent's
sal ary schedul e, but no paynent will be nade to the |ong
term honme health care program

(iii) When personal care services are provided by a long term

hone health care programthrough contract arrangenents
with an agency that has a rate negotiated with the | oca
soci al services district, the long termhone health care
program rate nust be no higher than that locally
negoti ated rate.

Payment for assessnent for a long term hone health care
program

(i) is included in the hospital rate for staff participation
i n di scharge pl anni ng;
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(ii) is included in the physician's visit fee if the
physician is not on the hospital staff, and perforns the
initial assessnment while the patient is in the hospital;

(iii) is included in the physician's hone visit fee when the
initial assessnent or reassessnment is perforned in the
patient's hone;

(iv) is included in the physician's office visit fee when the
initial assessnent or reassessnent is perfornmed in a
nonfacility-rel ated physician's office; and

(v) is included in the <clinic fee when t he initia
assessnent or reassessnent is performed in a clinic or
out pati ent departnent.

(4) Long term hone health care program participation in initia
assessnent and reassessnent shal | be included in the

adm nistrative costs of the program

(5) No soci
title

al services district shall nmke paynents pursuant to
XIX of the Federal Social Security Act for benefits

avai l abl e under title XVIIl of such act w thout docunentation

of the

(i)

(i)

(6) No soci
receivi
are bei

fol | owi ng:

that the |l ong termhone health care program has prepared
witten justification for not having nade application
for Medi care because of the patient's apparent technica
ineligibility; or

that application for Medicare benefits has been rejected
by either the Bureau of Health Insurance or its fisca
i ntermedi ary.

al services district shall nake paynent for a person
ng a long termhone health care program while paynents
ng made for that person for inpatient care in a

residential health care facility or hospital

Rei nbur senent .

State rei nbur senent shal | be avail able for

expenditures made in accord with the provisions of this section.



ATTACHVENT 4
Sept enber, 1991

QUESTI ONNAI RE
NEW YORK STATE DEPARTMENT OF SCOCI AL SERVI CES
REVI EW OF REGULATI ONS RELATED TO HOMVE CARE

Nanme of Agency/ Organi zati on:

Addr ess:

Nanme of Person Conpl eting
Questionnaire:

Tel ephone Nunber: (_ _ ) _ - _ | extension _ _

Dat e: / /

Revi ew each of the follow ng:

Depart nent of Social Services Regul ations

505.14: Personal Care Services
505.21: Long Term Home Health Care Program

Depart nent of Heal th Regul ati ons

Parts 763-764: Certified Hone Heal th Agency

Parts 766-767: Licensed Honme Care Services Agency
Parts 770-771: Long Term Hone Health Care Program
Part 772: Al DS Horme Care Prograns

Then conpl ete the chart on page 2 of this questionnaire by identifying each

specific regulatory provision you believe needs change and checki ng the type
of change needed ( Fepeal or Modification). Explain why you think the change
is needed, and, if the type of change checked is nodification, describe how

you would nmodi fy. |If you need nore space to record your comments, duplicate
and attach additional page twos.

Mai | or fax your conpl eted questionnaire by Cctober 11, 1991 to:

M. Barry T. Berberich
Di rector
Bureau of Long Term Care
Di vi si on of Medi cal Assistance
New York State Departnent of Social Services
40 North Pearl Street
Al bany, New York 12243
Fax Nunber: (518)473-4232
Thank you for your cooperation.
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Regul at ory Type of Change
Provi si on Needed Why? How to Modify?
(specific citation) R M




