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The foll owi ng changes to the Oficial Regulations of the State Departnent of
Soci al Services have been filed for adoption with the Secretary of State.

18 NYCRR 346.1 & 347.9 relating to issuance of income executions
to collect court ordered child support.

The final rule - Filed: 4/17/91 - Effective: 5/8/91.
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At t achnment Page 1 of 13
STATE DEPARTMENT OF SCCI AL SERVI CES
ALBANY, NEW YORK

Pursuant to the provisions of Sections 20(3)(d) and 34(3)(f) of the
Soci al Services Law, |, Cesar A Perales, Conmi ssioner of Social Services do
her eby anmend Section 347.9 of and add section 346.1(h) to the Oficia
Regul ations of the State Departnent of Social Services, being Chapter Il of
Title 18 NYCRR, effective when the Notice of Adoption is published in the

New York State Register.

Dated: April 17, 1991 Si gned:

Commi ssi oner
This is to certify that this is the
original of an order of the
State Departnent of Social Services, made
on April 17, 1991
anmendi ng sections 347.9 of and addi ng
section 346.1(h) to the
official Regulations of the State
Depart ment of Social Services,
being Title 18 NYCRR, the express terns of
whi ch were published in the New York State
Regi ster on

January 30, 1991.

Dated: April 17, 1991 Si gned:

Commi ssi oner
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Section 346.1 is anmended by addi ng a new subdivision (h) as
fol |l ows:

(h) The SCU nust administer the inconme execution process in

accordance with section 347.9 of this Title.

Section 347.9 is anmended to read as foll ows:

347.9 Enforcenent of Support Obligations and |Issuance of

I ncome Executions. (a) |Immediate issuance of incone executions. For any

child support or child and spousal support court order issued under the

provisions of Article 3-A or Section 236 or 240 of the Donestic Rel ations

Law, or Article 4, 5 or 5-A of the Fam |y Court Act, which directs paynents

to the Support Collection Unit (SCU), the |local child support enforcenent

unit through its SCU, nust:

(1) imediately issue and process an i ncone execution for

support enforcenent, unless:

(i) the court finds and sets forth in witing the reasons

that there is good cause not to require i mediate i ncone withhol ding. For

pur poses of this paragraph, good cause neans substantial harmto the

debtor. The absence of an arrearage or the nere i ssuance of an incone

execution does not constitute good cause; or

(ii) when the child is not in receipt of public assistance, a

witten agreenent providing for an alternative arrangenent has been executed

by the parties. A witten
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agreenent may include an oral stipulation mde on the record in court which
results in a witten order.

(2) issue and process an incone execution as foll ows:

(i) wuse the incone execution form devel oped by the State
Ofice of Child Support Enforcenent (OCSE) and provided to the district
through the Child Support Managenent System ( CSMb5)

(ii) serve the incone execution upon the debtor's enpl oyer or
i ncone payor, and provide a copy of the incone execution to the debtor.
Service nmust be by regular mail or in the sane manner as a sumobns nay be
served; the debtor's copy may be mamiled to the debtor's | ast known residence
or such other place where the debtor is likely to receive notice;

(iii) ~correct any error nade in the issuance of an incone
execution which is to the detrinment of the debtor, within 30 days after
notification by the debtor of such error; and

(iv) include the follow ng information on the incone
execution form

(a) the caption of the order of support;

(b) the date that the order of support was entered;

(c) the court in which the order of support was entered;

(d) the anmount of the periodic paynents specified in the
order of support;

(e) the total anmount of any arrears;

(f) the names of the debtor and creditor;

(g) the nane and address of the enployer or incone
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payor from whomthe debtor is receiving or will receive inconeg;

(h) the anmount of the deduction to be made fromthe debtor's
incone to satisfy the court-ordered support obligation;

(i) the anount of any additional deduction to be nmade from
the debtor's inconme, to satisfy any accrued arrears;

(j) a statenent that:

(1) the deductions will apply to current and future inconeg;

(2) the income execution will be served upon any current or
subsequent enpl oyer or incone payor; and

(3) the income execution is binding until further notice.

(k) a statenent that:

(1) no enployer is pernmtted to discharge, lay off or
di scipline an enpl oyee or refuse to hire a prospective enpl oyee because one
or nore wage assignnents or incone executions have been served upon such
enpl oyer or a forner enployer against the enployee's or prospective
enpl oyee's wages, and that a violation of this provision is punishable as a
contenpt of court by fine or inprisonnent or both;

(2) each paynment renmtted by an enpl oyer or incone payor nust
include, in addition to the identity and social security nunber of the
debtor, the date and anpbunt of each wi thhol ding of the debtor's incone
included in the paynent. Date of withholding neans the date on which the

i ncone woul d ot herw se
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have been paid or nade available to the debtor if it were not wi thheld by
the enpl oyer or incone payor.

(3) an enployer or inconme payor served with an incone
execution is required to comence deductions fromincome due or thereafter
due to the debtor no later than the first pay period that occurs 14 days
after service of the execution, and is required to remt paynents to the
creditor within 10 days of the date that the debtor is paid,;

(4) an enployer or inconme payor is liable to the creditor for
failure to deduct the amounts specified; provided, however, that deduction
of the ampunts specified by the enpl oyer or incone payor does not relieve
the debtor of the underlying obligation of support;

(5) if the enployer or incone payor fails to pay the
creditor, the creditor nmay commence a proceedi ng agai nst such person for
accrued deductions, together with interest and reasonable attorney's fees;

(6) if the noney due to the debtor consists of salary or
wages and the debtor's enploynent is term nated by resignation or disnissa
at any tine after service of the execution, the levy will thereafter be
i neffective and the execution will be returned, unless the debtor is
reinstated or reenpl oyed within 90 days after such term nation;

(7) an enployer nust notify the issuer pronptly when the
debtor terninates enploynent and provide the debtor's |ast known hone

address and the nane and address of the new enployer, if known; and
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(8) where the inconme is conpensation paid or payable to the
debtor for personal services, the anbunt of the deductions to be wthheld
are not permtted to exceed the foll ow ng:

(i) where a debtor is currently supporting a spouse or
dependent child other than the creditor, the anount of the deductions to be
wi t hhel d may not exceed 50 percent of the earnings of the debtor renmining
after the deduction therefromof any amounts required by law to be wthheld
(hereinafter referred to as di sposabl e earnings), except that if any part of
such deduction is to be applied to the reduction of arrears whi ch have
accrued nore than 12 weeks prior to the beginning of the week for which such
earnings are payable, the anpbunt of such deduction cannot exceed 55 percent
of di sposabl e earni ngs:

(ii) where a debtor is not currently supporting a spouse or
dependent child other than the creditor, the anount of the deduction to be
wi t hhel d may not exceed 60 percent of the disposabl e earnings, except that
if any part of such deductions is to be applied to the reduction of arrears
whi ch have accrued nore than 12 weeks prior to the beginning of the week for
whi ch such earnings are payabl e, the amount of such deduction cannot exceed
65 percent of disposabl e earnings.

[(a)] (b) Issuance of Inconme Executions Upon Default. For

any child support or child and spousal support court order issued prior to

Novenmber 1, 1990, [The] the local child support enforcenment unit, through

its support collection unit (SCU), [shall] nust maintain an effective system

for identifying
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those debtors who beconme delinquent in neeting their court-ordered support
obligation(s). The follow ng action [shall] nust be taken against those
respondents who have been identified as being delinquent:

(1) For those debtors who have failed to pay up to two
requi red weekly court-ordered support paynents or one biweekly court-ordered
support paynent, [local] districts should attenpt to obtain voluntary
resunpti on of support paynents.

(2) For those debtors who have failed to renmt three paynents
when due in the full amount directed by an order of support, or if the
accunul ation of arrears is equal to or greater than the ampunt directed to

be paid for one nonth, local [districts shall] district SCUs nust issue and

process an incone execution [in the foll owi ng manner] as foll ows:

(i) [Districts in which the statewi de Child Support
Managenment System (CSMs) has been fully inplenmented shall use] Use the
i ncone execution form devel oped by [the State Ofice of Child Support

Enforcenent (OCSE)] OCSE and [generated by] provided through [the Autonated

Support Collection Unit (ASCU), and the fiscal nodule of] CSMS.

[(ii) Districts in which the CSM5 has not been fully
i npl emented shall use the incone execution formprovided by the State OCSE
That form nust be reproduced locally.]

[(iii)] (ii) [Al Serve a copy of the incone execution [shal
be served] upon the debtor, by regular mail or in the same manner as a

summons may be served, at the debtor's |ast
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known residence or such other place where the debtor is likely to receive
noti ce.

(iii) If a mstake of fact is alleged by the debtor,

determne the validity of such claimand provide witten notice of such

determnation within 45 days after notice to the debtor of the intent to

serve the i ncone execution on the enployer or incone payor. |If the m stake

of fact is disallowed, the witten notice nust state that the i nconme

execution will be served on the enpl oyer or incone payor, and the tinme that

deductions will begin.

(iv) If no mstake of fact is alleged by the debtor, or if a
determination is nade by the SCU that the all eged m stake of fact is not
valid, [the SCU shall] proceed with the expeditious inplenmentation of the

i ncome execution by serving the i ncone execution upon the debtor's enpl oyer

or income payor.

(v) [AIl]l Include the followi ng information on the incone

execution [forms nmust contain the following information.] form

(a) the caption of the order of support;

(b) the date that the order of support was entered;

(c) the court in which the order of support was entered;

(d) the anmount of the periodic paynents specified in the
order of support;

(e) the total anmount of the arrears that gave rise to the
i npl enentati on of the incone execution;

(f) the nature of the default;
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(9)
(h)

t he nanes of the debtor and creditor;

the nanme and address of the enployer or incone payor from
whom t he debtor is receiving or wll

recei ve incone;
(i) the anmount of the deduction to be made fromthe debtor's

incone to satisfy the court-ordered support obligation;

(j) the amount of the additiona

deduction to be made from
the debtor's incone,

that is to be applied to the reduction of the arrears
that gave rise to the incone execution;

(k)

a statenment of the manner in which a mstake of fact nmay
be asserted;

(I') a statenent that:

(1) the deductions will

(2)

apply to current and future incong;

the incone execution will be served upon any current or
subsequent enpl oyer or incone payor,

unl ess a m stake of fact is asserted
within 15 days; and

(3) if the debtor clains a nistake of fact,

a determ nation
of the validity of such claimwll

be made within 45 days after notice to
the debtor is provided [;

(4)] and the debtor will

receive witten notice
of .
(i) whether or not the incone execution will be served; and
[(5)] (ii) the date when [such deduction] deductions will
begi n;

[(6)] (4) the income execution is binding unti

further
notice; and
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(m [a statenment that:

(1) no enployer shall discharge, lay off or discipline an
enpl oyee or refuse to hire a prospective enpl oyee because one or nore wage
assi gnnents or incone executions have been served upon such enpl oyer or a
former enpl oyer against the enployee's or prospective enpl oyee's wages or
because of the pendency of any action or judgnent agai nst such enpl oyee or
prospective enpl oyee for nonpaynment of any alleged contractual obligation;

(2) an enployee or prospective enployee nay institute a civi
action for damages for wages lost as a result of a violation of subclause
(1) of this clause within 90 days after such violation and damages
recoverabl e shall not exceed | ost wages for six weeks and in such action the
court also may order the reinstatenment of such discharged enpl oyee or the
hiring of such prospective enpl oyee;

(3) except as provided for in clause (n) of this subparagraph
not nore than 10 per centum of the damages recovered in such action shall be
subject to any clains, attachnents or executions by any creditors, judgnent
creditors or assignees of such enpl oyee or prospective enpl oyee; and

(4) a violation of subclause (1) nmay al so be punished as a
contenpt of court by fine or inprisonnent or both;]

the statenments set forth in clause (k) of subparagraph

(a)(2)(iv) of this section.

[(n) a statenent that:

(1) an enployer or inconme payor served with an
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i ncone execution is required to commence deductions fromincone due or
thereafter due to the debtor no later than the first pay period that occurs
14 days after service of the execution, and is required to renit paynents to
the creditor within ten days of the date that the debtor is paid;

(2) an enployer or inconme payor shall be liable to the
creditor for failure to deduct the anmpount specified; provided, however, that
deduction of the anounts specified by the enployer or incone payor shall not
relieve the debtor of the underlying obligation of support;

(3) if the enployer or incone payor fails to so pay the
creditor, the creditor nmay commence a proceedi ng agai nst such person for
accrued deductions, together with interest and reasonable attorney's fees;

(4) if the noney due to the debtor consists of salary or
wages and the debtors's enploynent is termnated by resignation or dismssa
at any tine after service of the execution, the |evy shall thereafter be
i neffective and execution shall be returned, unless the debtor is reinstated
or reenployed within 90 days after such term nation;

(5) an enployer nust notify the issuer pronptly when the
debtor terninates enploynent and provide the debtor's |ast known hone
address and the nane and address of the new enployer, if known, and

(6) where the inconme is conpensation paid or payable to the

debtor for personal services, the anpbunt of the
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deductions to be withheld shall not exceed the follow ng:

(i) where a debtor is currently supporting a spouse or
dependent child other than the creditor, the anount of the deductions to be
wi t hhel d may not exceed 50 percent of the earnings of the debtor renmining
after the deduction therefromof any amounts required by law to be wthheld
(di sposabl e earni ngs), except that if any part of such deduction is to be
applied to the reduction of arrears which shall have accrued nore than 12
weeks prior to the begi nning of the week for which such earnings are
payabl e, the ampbunt of such deduction shall not exceed 55 percent of
di sposabl e ear ni ngs;

(ii) where a debtor is not currently supporting a spouse or
dependent child other than the creditor, the anount of the deduction to be
wi t hhel d may not exceed 60 percent of the disposabl e earnings, except that
if any part of such deduction is to be applied to the reduction of arrears
whi ch shall have accrued nore than 12 weeks prior to the beginning of the
week for which such earnings are payable, the anbunt of such deduction shal
not exceed 65 percent of disposable earnings.]

(3) with regard to debtors who have defaulted on their court-

ordered support obligations and who are unenpl oyed, [local] social services

districts should proceed as follows:

(i) If the amount in default is not sufficient for the
i npl ementation of an i ncone execution, an attenpt should be nmade to obtain a
witten voluntary agreenent to support, whereby the Departnment of Labor

woul d be authorized to withhold the anmount
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agreed upon fromthe debtor's unenpl oynent insurance benefits and remt such
amount to the SCU

(ii) If the amount in default is sufficient for the
i npl ementation of an i ncone execution, action should be taken as set forth
in paragraph (2) of this subdivision.

(c) Issuance of Inconme Executions Upon Request. Upon request

of the debtor, the [Support Collection Unit (SCU)] SCU nust issue an income
execution pursuant to subdivision (a) of this section [, except the
fol | owi ng paragraphs of such subdivision will not apply in such cases:
(d)y(2)(iii), (ivy(e)-(f), (k)-(l); and (3)]. Upon receipt of a witten
revocation of the debtor's request for an incone execution, the SCU nust
notify the enployer or incone payor that the incone execution is no |onger
effective and that it nust be returned to the SCU

[(b)] (d) Additional Enforcenment Actions. The local child

support enforcenment unit, in addition to follow ng the procedures set forth

i n [subdivision] subdivisions (a) and (b) of this section, [shall] nust

enpl oy all avail able statutory support enforcenent renedies, as appropriate

in a particular case.

(Deleted material [bracketed] ; new naterial underlined.)



