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1. Purposes

The purpose of this letter is to inform local social services

districts of the enactment of Chapter 176 of the Laws of 1983
which amerided Section 419 of the Social Services Law to expand the
circumstances under which civil and criminal immunity could be
granted to child protective service workers.

CII. Background

“to !

Chapter 176 grants immunity from civil or criminal liability

'any person, offiecial, or institution participating in good

faith in the providing of a service pursuant to section four
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hundred twenty-four of this title". Section 424 of the Social Services Law -
outlines the duties of the child protective service concerning reports of.

_abuse or maltreatment.

In addition, this amendment to section 419 of the Social Services Law.
states the conditions under which good faith may be presumed in any criminal
or. civil proceeding involving such person, official or imstitution prov1d1ng
a child protectlve service pursuant to Section 424, These conditions are
that "such person, official or institution was acting in the discharge of
their duties and within the scope of their employment, and that such liability

‘did not result from the willful act or gross negligence of such person,
" official or institution'. A copy of this legislation is attached for your

information.

Implications

Since this legislative amendment specifically refers to ‘services which
are provided pursuant to the duties of the child protective service, including
the receiving of reports of abuse or maltreatment, only staff assigned to the
local child protective service can be granted immunity from liability in pro-
viding a service to child protective services cases. Section 423 of the
Social Services Law states that the child protective service shall perform
those functions assigned by Title 6 of Article 6 of the Social Services Law
and defines the local child protective service as:

" The sole public agency responsible for receiving and investi-
gating or arranging with .the appropriate society for the:"
prevention of cruelty to children to investigate all reports
of child abuse or maltreatment made pursuant to this title
for the purpose of providing protective services to prevent .
further abuses or maltreatment to children and to provide or =
arrange for and monitor the provision of those services
necessary to safeguard and ensure the chlld's well—belng and
development and to preserve and stabilize famlly life wherever'
approprlate. :

In addition, Section 424.6 of the Social Services Law provides that each
child protective service shall, upon receipt.of a report of child abuse or
maltreatment, commence or cause the appropriate Society for- ‘the Prevention of
Cruelty to Children to commence within twenty-four hours, an appropriate
investigation of the information contalned in the -report. Recognlzlng that
this legislation has yet to be subjected to judicial scrutiny, Societies for
the Prevention of Cruelty to Children, which investigate reports pursuant to .
a contract with a local social services district, may also be considered to
be providing a service pursuant to section 424 of the Social Services Law and
thereby granted immunity from liability by Chapter 176.

- However, immunity from- lleblllty based upon a presumption of good faith

is a defense in a civil or criminal ‘proceeding only if a'mandated reporter or

a member of a child protective services staff was "acting in the discharge of

their duties and within the scope of their employment, dnd that such liability
did not result from the w1llfu1 act or gross negllgence of .such person, offi-

cial or imstitution. " e
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"Acting in the discharge of their duties and within the scope of their
employment” implies that one's actions are within the legal authority of the
child protective provisions of the Social Service Law and Departmental regu-
lations and within one's job responsibilities. "Willful act” is one done
intentionally, knowingly and purposely, without a justifiable excuse. A
willful act is voluntary and not accidental.

Black's Law Dictionary, for example, defines gross negligence as "The
intentional failure to perform a manifest duty in reckless disregard of the
consequences as affecting the life or property of another". It further
defines gross negligence as, "... indifference to present legal duty and ...
utter forgetfulmess of legal obligations so far as other persons may be -

_affected".

Thus, immunity might not be available to a child protective services
staff member if he/she intentionally failed to comply with the requirements
of Section 424 of the Social Services concerning the duties of a child pro-
tective service. An example of this would be failure to notify the subjects
of the report in writing, of the existence of the report and their rights
pursuant to this Title in regard to amendment or expungement of reports,
pursuant to Section 424.6 of the Social Services Law.

Chapter 176 does not preclude the initiation of criminal or civil
proceedings against child protective services staff. However, it does pro-
vide such staff with a legal defense of the presumption of good faith in the
performance of their duties. As a result, it would be necessary to prove
that the child protective services staff was not acting in the discharge of
their duties and within the scope of their employment or that such liability
was the result of a willful act .or gross negligence before such staff could
be held liable for the commission of an act related to the provision of child

- protective services in a civil or criminal proceeding.

Recommended Action

Distribution of this letter to all child protective services staff.

ook Ko tan

~Joseph (Pemidei
Deputy Commissioner
Division of Family
and Children Services

Attachment
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~ STATE OF NEW YORK

§. 1h96--B A. 2083--B
L£al. No. 303

1983-1984 Regular Sessions

SENATE—ASSEMBLY

IN SEMATE -+ Introduced by Sen. JOHNSON -~ read twice and ordered
printed, and when printed to be committed to the Committee on Child
Care -- committee .discharged, bill amended, .ordered reprinted as
apended and recommitted to said ‘committee -- committee discherged,
bill amended, ordered yeprinted es amended and recommitted to said
committee ' .

IN ASSEMBLY -- Introduced by M. of A. BIANCKI, SALAND -- read once and
referred to the Committee on Children and Femiljes =-- reported from
committee, advanced to & third reading, amended and ordered reprinted,

retaining its place on the order of third reading -- again amended on

third reading, ordered reprinted, retaining its place on the order of
third reading . -

AN ACT to amend the social services law, in relation to immunity from
liability for child protective services '

The Feople of the Btate of New York, represented in Bensate and Assem-
bly, do enact as follows: -

Section 1. BSection four hundred nineteen of the social services law,
&5 added by chapter one thousand thirty-mine of ‘the laws of mineteen
hondred seventy-three, is amended to read as follows: :

§ 419. Immunity froe liability. Any person, officisl, or institution
participating in good feith in the providing of a service pursuant to
section four hundred twenty-four of this title, the making of a report,
the texing of photographs, or the removal or keeping of & child pursuant
to this title shall have immunity from any liability, civil or criminal,
‘that might otherwise result by reason of such actions. ¥or the purpose
of any proceeding, civil or criminal, the good faith of any such person,

official or institution required to report cases of child abuse or ®mal--

trestment or providing a seryice pursuant to section four hundred
twenty-four of this title shall be preazumed, provided such person, offi-

‘EXPLANATION--Matter in itslics (underscorsd) is new; matter in brackets
. [ ] is old law to be omitted.
: ’ 18D02115-03-3
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cial o©r institution -was acting in the discharge of their dutdes and
within the scope of their emplovment, and that such ligbility did mnot
Tesult from the willfull sct or gross negligence of such person, offi-
cial or institution. : : '

§ 2. This sct shall teke effect immediately.
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