Regulatory Impact Statement

1.
Statutory authority:

Section 20(3)(d) of the Social Services Law (SSL) authorizes the Office of Children and Family Services (OCFS) to establish rules and regulations to carry out its powers and duties pursuant to the provisions of the SSL.

Section 34(3)(f) of the SSL requires the Commissioner of OCFS to establish regulations for the administration of public assistance and care within the State.

Section 462 of the SSL authorizes OCFS to promulgate regulations concerning standards for the care and treatment of children in residential facilities under the jurisdiction of OCFS.

2.
Legislative objectives: 

The proposed change to the regulations governing restraint of children in residential care in facilities licensed by OCFS is necessary in order to further the legislative objective that children in such residential facilities be safe and afforded appropriate care.
3.
Needs and benefits:

The proposed change to the regulations governing restraint of children in residential care in facilities licensed by OCFS would revise the provision that defines the circumstances under which restraints could be employed.  Currently, the regulations permit the use of restraint when a child’s behavior shows an intent to inflict physical injury on him or herself or others, or to destroy property.  The proposed change would eliminate the ability to use restraint where the child’s behavior shows an intent to destroy property, and replace it with permission to use restraint where the child’s behavior shows an intent to otherwise jeopardize the safety of any person.  
This change is necessary because the use of a restraint is a significant and potentially dangerous intervention, and should be used only when absolutely necessary.  When the regulation at issue was originally written decades ago, the use of restraint to protect property was generally accepted.  That view has changed, and the current prevailing view in the child welfare field is that restraint should be used only when necessary to prevent injury or danger to the child or another person.  The proposed change would reflect that evolution of approach.  
It is important to note that, where the child’s destruction of property results in injury or danger of injury to the child or others, restraint could still be used to prevent that result. The crisis management systems used in facilities that hold operating certificates from OCFS have long prohibited the use of restraint solely to prevent property damage, so the proposed change to the regulations will not cause a change in practice.  

4.
Costs:
The proposed regulatory changes are not expected to have an adverse fiscal impact on the authorized agencies operating residential facilities for children or on the social services districts.  Because the crisis management systems used in facilities that hold operating certificates from OCFS have long prohibited the use of restraint solely to prevent property damage, the proposed change to the regulations will not cause a change in practice and will not result in any change in costs to the residential facilities that would be affected by the change.  
5.
Local government mandates:

The proposed regulations will not impose any additional mandates on social services districts.  Because the crisis management systems used in facilities that hold operating certificates from OCFS have long prohibited the use of restraint solely to prevent property damage, the elimination of the authority to use restraint to avoid property damage would not change practice in such facilities.  Only a few social services districts operate such facilities, and no new mandates would be imposed on them.  
6.
Paperwork:

The proposed regulations would impose no new paperwork requirements. 

7. Duplication  

The proposed regulations do not duplicate any other State or federal requirements. 

8.  Alternatives:

The alternative to removing the authority to restrain children in residential care to prevent property damage would be to continue to allow such authority.  In many cases, the activity that results in the danger of property damage would also endanger the child or other persons, so the change would not actually affect many situations.  Where the only danger in the child’s activity would be property damage, the potentially dangerous option of restraining the child should no longer be available, so maintaining that option is not consistent with providing the best protection of the safety of children and staff.

9. Federal standards:

The regulatory amendments do not conflict with any federal standards.

10. Compliance schedule:

The proposed rule would be effective upon adoption.
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