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[bookmark: _GoBack]Paragraph (3) of subdivision (g) of section 421.11 is amended, paragraph (4) is repealed and paragraph (5) is renumbered to read as follows: 



(3) that as part of the application process, each applicant to be an adoptive parent will be required to submit a sworn statement indicating whether such applicant, to the best of the applicant’s knowledge, has ever been convicted of a crime in New York State or any other jurisdiction and that the applicant and any other person over the age of 18 who currently resides in the home of the applicant will be fingerprinted for the purpose of a criminal history record check performed by the Division of Criminal Justice Services and the Federal Bureau of Investigation and subject to the criminal history record check requirements set forth in section 378-a(2) of the Social Services Law and section 421.27 of this Part; and 



(4) [that if the application for approval is made to a voluntary authorized agency, as defined in section 371(10)(a) or (c) of the Social Services Law, the applicant and any other person over the age of 18 currently residing in the home of the applicant will be asked to sign a consent to the disclosure to the voluntary authorized agency of criminal history information provided by the Federal Bureau of Investigation to the Office of Children and Family Services and that the refusal to cooperate with the agency and consent to the release of such information is a basis, in and of itself, for the voluntary authored agency to deny the application for approval as an adoptive parent;



(5)] that pursuant to section 372-e of the Social Services Law, an applicant may apply for a fair hearing if an application is not acted upon by the completion of an adoption study within six months or if an application is rejected.





Paragraph (8) of subdivision (c) of section 421.15 is amended to read as follows:



(8) a response from the Office of Children and Family Services to the Federal and State criminal history record checks of the applicant and any other person over the age of 18 currently residing in the home of such applicant in accordance with section 421.27 of this Part.  If a prospective adoptive parent is approved or if the approval of an approved adoptive parent is not revoked, notwithstanding that the agency is notified by the Office of Children and Family Services that the prospective or approved adoptive parent or any other person over the age of 18 who is currently residing in the home of the prospective or approved adoptive parent has a criminal history record of a discretionary disqualifying crime, a record of the reasons why the prospective or approved adoptive parent was determined to be appropriate and acceptable to be approved adoptive parent, provided, however, the agency may not grant or continue approval where the prospective or approved adoptive parent  has been convicted of a mandatory disqualifying crime or  where an authorized agency, as defined in section 371(10)(a) or (c) of the Social Services Law,  has been directed by the Office of Children and Family Services to deny such application or to hold such application in abeyance because of the results of the Federal Bureau of Investigation criminal history record check conducted in accordance with section 421.27 of this Part; and



Paragraph (3) of subdivision (a) of section 421.19 is amended, paragraph (4) is repealed and paragraph (5) is amended and renumbered to read as follows:



(3) inform foster parents that children in a sibling group must be placed together in a prospective adoptive home unless a documented assessment in accordance with section 421.18(d) of this Part determines that such placement would be contrary to the health, safety or welfare of one or more of the children; and



(4) [inform foster parents that if they apply to a voluntary authorized agency, as defined in section 371(10) of the Social Services Law, for approval as adoptive parents, the foster parents and any other person over the age of 18 currently residing in the home of the foster parents will be asked to sign a consent to the disclosure to the voluntary authorized agency of criminal history record information provided by the Federal Bureau of Investigation to the Office of Children and Family Services and that the refusal to cooperate with the agency and consent to the release of such information is a basis, in and of itself, to deny the application for approval as an adoptive parent; and

 

(5)] conduct group and/or individual meetings with foster parents to review the legal difference between foster care and adoption and the availability of adoption subsidies.



Paragraph (2) of subdivision (c) of section 421.27 is amended to read as follows:



(2) The authorized agency must provide to the prospective adoptive parent sufficient blank fingerprint cards and a description of how the completed fingerprint cards will be used upon submission to the authorized agency.  [A voluntary authorized agency must also provide the applicant and any other person over the age of 18 who currently resides in the home of the applicant with a consent to disclose crime specific information. Such consent must be in a form prescribed by the Office of Children and Family Services.  Such consent provides for the release to the voluntary authorized agency of criminal history record information provided by the Federal Bureau of Investigation to the Office of Children and Family Services.]  



Paragraph (7) of subdivision (c) of section 421.27 is amended to read as follows:



(7) (i) The Office of Children and Family Services will review the criminal history record information provided by the Division of Criminal Justice Services and the Federal Bureau of Investigation and promptly provide the authorized agency, as defined in section 371(10)(b) of the Social Services Law, with a summary of the criminal history record and notify the authorized agency of the actions it must take regarding the person as set forth in subdivisions (d), (e) and (f) of this section.



(ii) The Office of Children and Family Services will review the criminal history record information provided by the Division of Criminal Justice Services and promptly provide the authorized agency, as defined in section 371(10)(a) or (c) of the Social Services Law, with a summary of the criminal history record and notify the authorized agency of the actions it must take regarding the person as set forth in subdivisions (d), (e) and (f) of this section.



(iii) The Office of Children and Family Services will review the criminal history record information provided by the Federal Bureau of Investigation regarding an application for approval made to an authorized agency, as defined in section 371(10)(a) or (c) of the Social Services Law, and evaluate such results in accordance with the standards set forth in paragraph (d) of this section.  The Office of Children and Family Services will inform the authorized agency that the application for approval of the prospective adoptive parent either: (a) must be denied; (b) must be held in abeyance pending subsequent notification from the Office of Children and Family Services; or (c) that the Office of Children and Family Services has no objection, solely based on the Federal Bureau of Investigation record check, for the authorized agency to proceed with a determination on such application based on the standards for approval of a prospective adoptive parent, as set forth in this Part.





Paragraph (4) of subdivision (d) of section 421.27 is amended to read as follows:



(4) A voluntary authorized agency, as defined in section 371(10)(a) or (c) of the Social Services Law, must deny or hold in abeyance an application for approval as an adoptive parent when the voluntary authorized agency is notified by the Office of Children and  Family Services to do so  in accordance with a determination made pursuant to subparagraph (iii) of paragraph (7) of subdivision (c) of this section [that the applicant or other person over the age of 18 who currently resides in the home of the applicant has a conviction or open charge as reported to the Office of Children and Family Services by the Federal Bureau of Investigation for a crime committed outside of the State of New York and the applicant or other person who currently resides in the home of the applicant, after such notification, thereafter refuses to sign a consent authorizing the Office of Children and Family Services to release the specific crime or crimes to the voluntary authorized agency].



Subdivision (e) of section 421.27 is amended to read as follows:



(e) (1) When an authorized agency, as defined in section 371(10)(b) of the Social Services Law, denies an application or revokes an approval pursuant to this section, an authorized agency must provide to the prospective or approved adoptive parent, to the extent authorized by Federal or State law, a written statement setting forth the reasons for such denial, including the summary of the criminal history record provided by the Office of Children and Family Services in accordance with subdivision (c) of this section.  The authorized agency must also provide a description of the Division of Criminal Justice Services’ and Federal Bureau of Investigation’s record review process and any remedial processes provided by the Office of Children and Family Services of any prospective or approved adoptive parent.  If the prospective or approved adoptive parent is disqualified under clause (d)(1)(i)(b) of this section for a felony conviction of spousal abuse, then the prospective or adoptive parent may apply to the Office of Children and Family Services through an administrative hearing held in accordance with section 22 of the Social Services Law for relief from the disqualification based on the grounds that the offense was not spousal abuse, as that term is defined in subdivision (h) of this section.



(2) When an authorized agency, as defined in section 371(10)(a) or (c) of the Social Services Law, denies an application or revokes an approval pursuant to this section based on criminal history record information provided to the Office of Children and Family Services by the Division of Criminal Justice Services, an authorized agency must provide the prospective or approved adoptive parent, to the extent authorized by Federal or State law, a written statement setting forth the reasons for such denial, including the summary of the criminal history record provided by the Office of Children and Family Services in accordance with subdivision (c) of this section.  The authorized agency must also provide a description of the Division of Criminal Justice Services’ record review process and any remedial processes provided by the Office of Children and Family Services of any prospective or approved adoptive parent.  If the prospective or approved adoptive parent is disqualified under clause (d)(1)(i)(b) of this section for a felony conviction of spousal abuse, then the prospective or approved adoptive parent may apply to the Office of Children and Family Services through an administrative hearing held in accordance with section 22 of the Social Services Law for relief from the disqualification based on the grounds that the offense was not spousal abuse, as that term is defined in subdivision (h) of this section.



(3)  Where the Office of Children and Family Services directs an authorizes agency, as defined in section 371(10)(a) or (c) of the Social Services Law, to deny an application of a prospective adoptive parent or revoke the approval of an adoptive parent based of the review and evaluation of a criminal history record check from the Federal Bureau of Investigation, the Office of Children and Family Services must also notify the prospective adoptive parent, the approved adoptive parent or other person over the age of 18 who currently resides in the home of the prospective or approved adoptive parent whose criminal history was the basis for the denial and must provide such prospective adoptive  parent, approved adoptive parent or other person a copy of the results of the Federal Bureau of Investigation criminal history check and a written statement setting forth the reasons for such denial.  It the applicant or approved adoptive parent is disqualified under section clause (d)(1)(i)(b) of this section for a felony conviction of spousal abuse, then the applicant or approved adoptive parent may apply to the Office of Children and Family Services through an administrative hearing held in accordance with section 22 of the Social Services Law for relief from the disqualification based on the grounds that the offense was not spousal abuse as that term is defined in subdivision (h) of this section.



Subdivision (i) of section 421.27 is amended to read as follows:



(i) The authorized agency must inform the Office of Children and Family Services either through [the child care review service,] CONNECTIONS or any other means as prescribed by the Office of Children and Family Services when an approved adoptive parent has completed the adoption.  



Subdivision (j) of section 421.27 is amended to read as follows:



(j) Notwithstanding any other provision of this Part, for the purpose of this section, an authorized agency, [includes an authorized agency] as defined in section 371(10)(a)[, (b)] or (c) of the Social Services Law [and] includes any agency approved by the Office of Children and Family Services to place out children for adoption in accordance with article 13 of the Not-for-Profit Corporation Law.



Paragraph (4) of subdivision (b) of section 443.2 is amended to read as follows:



(4) inform persons who express and interest in becoming or who apply to become certified or approved foster parents, that as part of the application process, each applicant and each person over the age of 18 currently residing in the home of the applicant will be required to provide fingerprints in the form prescribed by the Office of Children and Family Services for the purpose of a criminal history record check by the Division of Criminal Justice Services and the Federal Bureau of Investigation in accordance with the provisions set forth in section 443.8 of this Part.  [If such person is applying for certification or approval as a foster parent to a voluntary authorized agency, as defined in section 371(10)(a) of the Social Services Law, the voluntary authorized agency must inform the applicant and any other person over the age of 18 currently residing in the home of the applicant will be asked to sign a consent to the disclosure to the voluntary authorized agency of the criminal history information provided by the Federal Bureau of Investigation to the Office of Children and Family Services and that the refusal to cooperate with the agency and consent to the release of information is a basis, in and of itself, to denial of the application for certification or approval.]



Paragraph (7) of subdivision (c) of section 443.2 is amended to read as follows:



(7) (i) When an authorized agency, as defined in section 371(10)(b) of the Social Services Law, denies an application pursuant to section 443.8 of this Part, the authorized agency must provide to the applicant a written statement setting forth the reasons for such denial, including the summary of the criminal history record provided by the Office of Children and Family Services in accordance with this Part.  The authorized agency, to the extent authorized by section 443.8 of this Part, must also provide a description of the Division of Criminal Justice Services’ and Federal Bureau of Investigation’s record review process and any remedial processes provided by the Office of Children and Family Services to any prospective foster parents or prospective adoptive parent.  If the applicant is disqualified under section 443.8(e)(1)(i)(b) of this Part for a felony conviction of spousal abuse, then the applicant may apply to the Office of Children and Family Services through an administrative hearing held in accordance with section 22 of the Social Services Law for relief from the disqualification based on the ground that the offense was not spousal abuse as that term is defined in section 443.8(i) of this Part.



(ii) When an authorized agency, as defined in section 371(10)(a) of the Social Services Law, denies an application pursuant to section 443.8 of this Part based on the results of a criminal history record check conducted by the Division of Criminal Justice Services, the authorized agency must provide to the applicant a written statement setting forth the reasons for such denial, including the summary of the criminal history record  provided by the Office of Children and Family Services in accordance with this Part.  The authorized agency, to the extent authorized by section 443.8 of this Part, must also provide a description of the Division of Criminal Justice Services’ record review process and any remedial processes provided by the Office of Children and Family Services to any prospective foster parents or prospective adoptive parent.  If the applicant is disqualified under section 443.8(e)(1)(i)(b) of this Part for a felony conviction of spousal abuse, then the applicant may apply to the Office of Children and Family Services through an administrative hearing held in accordance with section 22 of the Social Services Law for relief from the disqualification based on the ground that the offense was not spousal abuse as that term is defined in section 443.8(i) of this Part.



(iii) When an authorized agency, as defined in section 371(10)(a) of the Social Services Law, denies an application pursuant to section 443.8 of this Part when directed to do so by the Office of Children and Family Services based on the results of the criminal history record check conducted by the Federal Bureau of Investigation, the authorized agency must provide to the applicant a written statement setting forth the reasons for such denial.   The Office of Children and Family Services must also notify the prospective foster parent or other person over the age of 18 who currently resides in the home of the applicant in accordance with the standards set forth in section 443.8  of this Part.  If the applicant is disqualified under section 443.8(e)(i)(i)(b) of this Part for a felony conviction of spousal abuse, then the applicant may apply to the Office of Children and Family Services through an administrative hearing held in accordance with section 22 of the Social Services Law for relief from the disqualification based on the ground that the offense was not spousal abuse as that term is defined in section 443.8(i) of this Part.   



Paragraph (13) of subdivision (f) of section 443.2 is amended to read as follows:



(13) if the prospective foster parent is certified or approved, or if the renewal of a certification or approval or an existing foster parent is not denied, notwithstanding that the authorized agency is notified by the Office of Children and Family Services that the prospective foster parent or any other person over the age of 18 who is currently residing in the home of the prospective or existing foster parent has a criminal history record of a discretionary disqualifying crime, a record of the reasons why the prospective or existing foster parent was determined to be appropriate and acceptable to receive a foster care placement, provided, however, the authorized agency may not grant or continue certification or approval where a prospective or existing foster parent has been convicted of a mandatory disqualifying crime or where an authorized agency, as defined in section 371(10)(a) of the Social Services Law, has been directed by the Office of Children and Family Services to deny such application for certification or approval or to hold such application in abeyance because of the results of the Federal Bureau of Investigation criminal history record check conducted in accordance with section 443.8 of this Part; and 



Paragraphs (2) and (7) of subdivision (d) of section 443.8 are amended to read as follows:



(2) The authorized agency must provide the applicant sufficient blank fingerprint cards and a description of how the completed fingerprint cards will be used upon submission to the authorized agency.  [A voluntary authorized agency must also provide the applicant and any other person over the age of 18 who currently resides in the home of the applicant with a consent to disclose crime specific information.  Such consent must be in a form prescribed by the Office of Children and Family Services.  Such consent provides for the release to the voluntary authorized agency of criminal history record information provided by the Federal Bureau of Investigation to the Office of Children and Family Services.]



(7)(i) The Office of Children and Family Services will review the criminal history record information provided by the Division of Criminal Justice Services and the Federal Bureau of Investigation and promptly provide the authorized agency, as defined in section 371(10)(b) of the Social Services Law, with a summary of the criminal history record and notify the authorized agency of the actions it must take regarding the person as set forth in subdivision (e) of this section.



(ii) The Office of Children and Family Services will review the criminal history record information provided by the Division of Criminal Justice Services and promptly provide the authorized agency, as defined in section 371(10)(a) of the Social Services Law, with a summary of the criminal history record and notify the authorized agency of the actions it must take regarding the person as set forth in subdivision (e) of this section.



(iii) The Office of Children and Family Services will review the criminal history record information provided by the Federal Bureau of Investigation and evaluate such results in accordance with the standards set forth in subdivision (e) of this section.  The Office of Children and Family Services will inform the authorized agency, as defined in section 371(10)(a) of the Social Services Law, that the application for certification or approval of the prospective foster parent either:  (a) must be denied; (b) must be held in abeyance pending subsequent notification from the Office of Children and Family Services; or (c) that the Office of Children and Family Services has no objection, solely based on the Federal Bureau of Investigation criminal history record check, for the authorized agency to proceed with a determination on such application based on the standards for certification or approval of a prospective foster parent, as set forth in this Part.



 Paragraph (4) of subdivision (e) of section 443.8 is repealed.



Subdivision (f) of section 443.8 is amended to read as follows:



(f) (1) When an authorized agency, as defined in section 371(10)(b) of the Social Services Law,  denies an application or revokes a certificate or approval pursuant to this section, the authorized agency must provide the applicant or existing foster parent, to the extent authorized by Federal and State law, a written statement setting forth the reasons for such denial or revocation, including the summary of the criminal history provided by the Office of Children and Family Services in accordance with subdivision (c) of this section.  The authorized agency must also provide a description of the Division of Criminal Justice Services’ and the Federal Bureau of Investigation’s record review process and any remedial processes provided by the Office of Children and Family Services to any prospective foster parent.  If the applicant or existing foster parent is disqualified under clause (e)(1)(i)(b) of this section for a felony conviction of spousal abuse, then the applicant may apply to the Office of Children and Family Services for an administrative hearing in accordance with section 22 of the Social Services Law for relief from the disqualification based on the grounds that the offense was not spousal abuse as that term is defined in subdivision (i) of this section.



 (2) When an authorized agency, as defined in section 371(10)(a) of the Social Services Law, denies or revokes a certificate or approval pursuant to this section based on criminal history record information provided to the Office of Children and Family Services by the Division of Criminal Justice Services, the authorized agency must provide to the applicant or existing foster parent, to the extent authorized by Federal and State law, a written statement setting forth the reasons for such denial or revocation, including the summary of the criminal history provided by the Office of Children and Family Services in accordance with subdivision (c) of this section.  The authorized agency must also provide a description of the Division of Criminal Justice Services’ record review process and any remedial processes provided by the Office of Children and Family Services to any prospective foster parent.  If the applicant is disqualified under clause (e)(1)(i)(b) of this section for a felony conviction of spousal abuse, then the applicant may apply to the Office of Children and Family Services for an administrative hearing in accordance with section 22 of the Social Services Law for relief from the disqualification based on the grounds that the offense was not spousal abuse as that term is defined in subdivision (i) of this section.



(3) Where the Office of Children and Family Services directs an authorized agency, as defined in section 371(10)(a) of the Social Services Law, to deny or revoke a certificate or approval based  on the review and evaluation of a criminal history record check by the Federal Bureau of Investigation, the Office of Children and Family Services must also notify the applicant, foster parent or other person over the age of 18 who currently resides in the home of the applicant or foster parent whose criminal history was the basis for the denial or revocation and must provide such prospective foster parent, foster parent or other person a copy of the results of the Federal Bureau of Investigation criminal history check and a written statement setting forth the reasons for such denial or revocation.  If the applicant or foster parent is disqualified under clause (e)(1)(i)(b) of this section for a felony conviction for spousal abuse, the applicant or foster parent may apply to the Office of Children and Family Services through an administrative hearing held in accordance with section 22 of the Social Services Law for relief from the disqualification based on the grounds that the offense was not spousal abuse as that term is defined in subdivision (i) of this section. 



Subdivision (j) of section 443.8 is amended to read as follows:



(j) The authorized agency must inform the Office of Children and Family Services either through [the child care review service,] CONNECTIONS and any other means as prescribed by the Office of Children and Family Services when a person is no longer certified or approved as a foster parent. 
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STATEMENT IN LIEU OF A JOB IMPACT STATEMENT


The proposed amendment to regulations will not have a negative impact on jobs or employment opportunities in either public or private child welfare agencies. A full job impact statement has not been prepared for the proposed regulations as it is assumed that the proposed regulations will not result in the loss of any jobs.


RURAL AREA FLEXIBILITY ANALYSIS


1. 
Types and estimated number of rural areas:

The proposed regulations will affect the 44 local departments of social services (LDSSs) and approximately 35 voluntary authorized agencies (VAs) that are in rural areas. 

2. 
Reporting, recordkeeping and other compliance requirements:


The proposed regulations would implement provisions set forth in Part M of Chapter 54 of the Laws of 2016, which are effective on December 30, 2016.  Chapter 54 amended section 378-a(2) of the Social Services Law (SSL) which relates to Federal Bureau of Investigation (FBI) criminal history record checks of prospective foster and adoptive parents and adult household members of such prospective foster and adoptive parents who apply to Vas for certification or approval as foster or adoptive parents. The proposed regulations address the role that the Office of Children and Family Services (OCFS) and VAs have in the review, evaluation, and notification of prospective foster and adoptive parents in regard to FBI criminal history record checks.  The proposed regulations would not impact applications made to LDSSs and would not impact criminal history record checks performed by the New York State Division of Criminal Justice Services. 

3.  
Costs:

Because of the anticipated small volume of cases, the proposed regulations will not result in any additional staffing costs to the state.  There will be some costs associated with modifications to the current computer systems that support the criminal history review process within OCFS that are yet to be determined.


There will be no additional costs to local departments of social services since the modifications to the criminal history record check process do not apply to local governments.  It is also anticipated that the proposed amendments will not have a fiscal impact on VAs.

4. 
 Minimizing adverse impact:

It is not anticipated that the proposed regulations will have an adverse impact on LDSSs or VAs that are in rural areas. 

5.  
Rural area participation:


These proposed regulations reflect the amendments made to the SSL which were enacted in Part M of Chapter 54 of the Laws of 2016. LDSSs and VAs will be notified via policy directive about the changes to the FBI criminal history record checks process for prospective foster and adoptive parents.

1




Regulatory Flexibility Analysis for Small Business and Local Government

1. Effect on Small Business and Local Government

These proposed regulations will have an effect on the 55 departments of social services (LDSSs) and 83 voluntary authorized agencies (VAs) with in New York State. 

2. Compliance Requirements:

The proposed regulations would implement provisions set forth in Part M of Chapter 54 of the Laws of 2016, which are effective on December 30, 2016.  Chapter 54 amended section 378-a(2) of the Social Services Law (SSL) which relates to Federal Bureau of Investigation (FBI) criminal history record checks of prospective foster and adoptive parents and adult household members of the prospective foster and adoptive parents who applied for certification or approval to Vas as foster or adoptive parents. The proposed regulations address the role that the Office of Children and Family Services (OCFS) and VAs have in the review, evaluation, and notification of prospective foster and adoptive parents’ FBI criminal history record checks.   

3.  
Professional Services: 


These proposed regulations do not create the need for additional professional services.


4. Compliance Costs

            Because of the anticipated small volume of cases, the proposed regulations will not result in any additional staffing costs to the state.  There will be some costs associated with modifications to current computer systems that support the criminal history record check process within OCFS that are yet to be determined.  


          There will be no additional costs to local departments of social services since the modifications to the criminal history check process do not apply to local governments.  It is also anticipated that the proposed regulations will not have a fiscal impact on VAs.

5.  
Economic and Technological Feasibility:

These proposed regulations would not have an adverse economic impact on LDSSs or VAs, and would not require the hiring of additional staff. 

6. 
Minimizing Adverse Impact:


It is not anticipated that the proposed regulations will have an adverse impact on local government agencies or small businesses. The proposed regulations do not apply to local departments of social services and do not apply to criminal history record checks performed by the New York State Division of Criminal Justice Services.

7.  
Small Business and Local Government Participation: 


These proposed regulations are a result of amendments made to the SSL which were enacted in Part M of Chapter 54 of the Laws of 2016. LDSSs and VAs will be notified via policy directive about the changes to the FBI criminal history record checks process for prospective foster and adoptive parents.

8.
For rules that either establish or modify a violation or penalties:


These proposed regulations do not establish or modify a violation or penalty.
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Regulatory Impact Statement


1.
Statutory authority:


Section 20(3) (d) of the Social Services Law (SSL) authorizes the Office of Children and Family Services (OCFS) to establish rules and regulations to carry out its powers and duties pursuant to the provisions of the SSL.


Section 34(3) (f) of the SSL requires the Commissioner of OCFS to establish regulations for the administration of public assistance and care within the State.

Section 372-e of the SSL authorizes OCFS to promulgate regulations setting forth standards and procedures to be followed by authorized agencies in evaluating persons who have applied to such agencies for the adoption of a child.


Section 378(5) of the SSL authorizes OCFS to establish and amend regulations governing the issuance of certificates to board children.


2.      Legislative objectives: 

The proposed regulations would implement provisions set forth in Part M of Chapter 54 of the Laws of 2016, which are effective on December 30, 2016.  Chapter 54 amended section 378-a(2) of the SSL which relates to Federal Bureau of Investigation (FBI) criminal history record checks of prospective foster and adoptive parents and adult household members of the prospective foster and adoptive parents who apply to voluntary authorized agencies (VAs) for certification or approval. 


3.         Needs and benefits:



The proposed regulations would make conforming changes to New York State adoptive parent approval and foster parent certification or approval regulations required by Part M of Chapter 54 of the Laws of 2016.  



The proposed regulations address the role that the OCFS and VAs have in the review, evaluation, and notification of prospective foster and adoptive parents’ FBI criminal history record checks.  OCFS would become responsible for reviewing the criminal histories received from the FBI of applicants for certification or approval as foster or adoptive parents and their adult household members.  OCFS would be responsible for determining, based on such history, whether the application for certification or approval must be denied, held in abeyance pending the receipt of further information or that the OCFS has no objection based on the FBI criminal history for the authorized agency to proceed with the application.  The authorized agency to which the person applied would be bound by an OCFS determination to deny or to hold the application in abeyance.


4.         Costs:

             Because of the anticipated small volume of cases, the proposed regulations will not result in any additional staffing costs to the state.  There will be some costs associated with modifications to current computer systems that support the criminal history review process within OCFS that are yet to be determined.


            There will be no additional costs for local department of social services since the modifications to the criminal history check process do not apply to local governments.  It is also anticipated that the proposed amendments will not have a fiscal impact on VAs.


5.          Local government mandates:




The proposed regulations would not impact applications made to local departments of social services and would not impose any additional mandates on local governments.   

6.          Paperwork:



The requirements imposed by the proposed regulations will be recorded in CONNECTIONS and internal OCFS electronic systems.

7.          Duplication  



The proposed regulations do not duplicate other state or federal requirements. 


8.         Alternatives:


No alternative approaches to implementing the changes to regulations were considered. These amendments are necessary to implement provisions of Part M of Chapter 54 of the Laws of 2016 and to conform to the SSL.


9.         Federal standards:

The proposed regulations comply with applicable federal standards relating to the conducting of criminal history record checks of prospective foster or adoptive parents and the limitations on secondary dissemination of FBI criminal history information to non-government agencies.  

10.       Compliance schedule:

The proposed regulations will have a December 30, 2016 effective date to conform to the effective date of the Part M of Chapter 54 of the Laws of 2016.
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[bookmark: _GoBack]SUMMARY OF SUBSTANCE

The proposed regulations would repeal the requirement set forth in of 18 NYCRR 421.11(g)(4), 421.19(a)(4), 421.27(c)(2), 443.2(b)(4), and 443.8(d)(2)  that an individual, and any other person over the age 18 currently residing in the home of the individual, who applies to a voluntary authorized agency (VA) for approval as an adoptive parent or for certification or approval as a foster parent, sign  a consent which would allow the disclosure of his or her criminal history information, provided by the Federal Bureau of Investigation (FBI),  to a VA. 

The proposed regulations would amend 18 NYCRR 421.15(c)(8) and 443.2(f)(13) to clarify that a VA may not approve an application for certification or approval as a foster or adoptive parent where the applicant has been convicted of a mandatory disqualifying crime or where directed by the Office of Children and Family Services (OCFS) to deny or hold the application in abeyance because of the results of the FBI criminal history record check.  

The proposed regulations would add 18 NYCRR 421.27(c)(7)(i) and 443.8(d)(7)(i) to require OCFS to review the criminal history information provided by the Division of Criminal Justice Services (DCJS) and the FBI regarding a prospective adoptive or foster parent, and any person over the age of 18 who is currently residing in the home of the prospective adoptive or foster parent. OCFS must then provide to the local department of social services (LDSS) a summary of the criminal history record and advise the LDSS of the actions it must take regarding the prospective adoptive or foster parent.

The proposed regulations would add 18 NYCRR 421.27(c)(7)(ii) and 443.8(7)(ii) to address the actions that OCFS must take regarding the criminal history record information provided by DCJS for a prospective adoptive or foster parent, and any person over the age of 18 who is currently residing in the home of the prospective adoptive or foster parent who apply to a VA for approval or certification. 

 The proposed regulations would add 18 NYCRR §§421.27(c)(7)(iii) and 443.8(d)(7)(iii) to address the actions that OCFS must take regarding the criminal history record information provided by the FBI for a prospective adoptive or foster parent, and any person over the age of 18 who is currently residing in the home of the prospective adoptive or foster parent, who apply to a VA for approval or certification. 

The proposed regulations would amend 18 NYCRR 421.27(d)(4)  to require a  VA to either deny or hold in abeyance an application for approval as an adoptive parent when the VA is notified by the OCFS to do so in accordance with 18 NYCRR 421.27(c)(7)(iii). 

The proposed regulations would amend 18 NYCRR §§ 421.27(e)(1), 443.2(c)(7)(i), and 443.8(f)(1) to address the actions that an LDSS must take  when denying or revoking the approval of a prospective or approved adoptive parent or a prospective or existing foster parent. 

The proposed regulations would add 18 NYCRR §§421.27(e)(2), 443.2(c)(7)(ii), and 443.8(f)(2) to address the actions that a VA must take after  denying an application of a prospective or approved adoptive parent or prospective or current foster parent based on the criminal history record information provided to OCFS by DCJS. 

The proposed regulations would add 18 NYCRR §§ 421.27(e)(3), 443.2(c)(7)(ii), and 443.8(f)(3) to address the actions that OCFS must take when directing a VA to deny an application of a prospective adoptive or foster parent or revoke the approval of an adoptive parent or the certification or approval of a foster parent based on the review and evaluation of a criminal history record check from the FBI. 

The proposed regulations would amend 18 NYCRR §§ 421.27 (i)  and 443.8(j) to remove the child care review service from the means by which an authorized agency must inform OCFS when an approved adoptive parent has completed an adoption or when a person is no longer certified or approved as a foster parent.
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Notice
of
Proposed
Rule
Making
(SUBMITTING
AGENCY)
[
]
Approval
has
been
granted
by
Executive
to
propose
this
rule
making.
[
]
This
rule
making
does
not
require
Executive
Chamber
approval 
.
NOTE:
Typing
and
submission
instructions
are
at
the
end
of
this
form.
Please
be
sure
to
COMPLETE
ALL
ITEMS.
Incomplete
forms
will
be
cause
for
rejection
of
this
notice.
1.
A.
Proposed
action:
Title
NYCRR
Title
NYCRR
Title
NYCRR
Title
NYCRR
Title
NYCRR
Title
NYCRR
B.
[
]
This
is
a
consensus
rule
making.
A
statement
is
attached
setting
forth
the
agency’s
determination
that
no
person
is
likely
to
object
to
the
rule
as
written
[SAPA
§202(1)(b)(i)].
C.
[
]
This
rule
was
previously
proposed
as
a
consensus
rule
making
under
I.D.
No.
_________________
.
Attached
is
a
brief
description
of
the
objection
that
caused/is
causing
the
prior
notice
to
be
withdrawn
[SAPA
§202(1)(e)].
D.
[
]
This
rule
is
proposed
pursuant
to
[SAPA
§207(3)],
5-Year
Review
of
Existing
Rules
(see
also
item
16).
2. Statutory
authority
under
which
the
rule
is
proposed:
3. Subject
of
the
rule:
4. Purpose
of
the
rule:
5. Public
hearings
(check
box
and
complete
as
applicable):
[
]
A
public
hearing
is
not
scheduled.
(
SKIP
TO
ITEM
8
)
[
]
A
public
hearing
is
required
by
law
and
is
scheduled
below.
(
Note
:
first
hearing
date
must
be
at
least
45
days
after
publication
of
this
notice unless a different time is specified in statute.)
[
]
A
public
hearing
is
not
required
by
law,
but
is
scheduled
below.
-
..\..\..\U0093704\Desktop\NYCRR\clip button.gif
Chamber
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1/13)
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Time:
Date:
Location:
6. Interpreter
services
(check
only
if
a
public
hearing
is
scheduled):
[
]
Interpreter
services
will
be
made
available
to
hearing
impaired
persons,
at
no
charge,
upon
written
request
to
the
agency
contact
designated
in
this
notice.
7. Accessibility
(check
appropriate
box
only
if
a
public
hearing
is
scheduled):
[
]
All
public
hearings
have
been
scheduled
at
places
reasonably
accessible
to
persons
with
a
mobility
impairment.
[
]
Attached
is
a
list
of
public
hearing
locations
that
are
not
reasonably
accessible
to
persons
with
a
mobility
impairment.
An
explanation
is
submitted
regarding
diligent
efforts
made
to
provide
accessible
hearing
sites.
8. Terms
of
rule
(SELECT
ONE
SECTION):
A.
[
]
The
full
text
of
the
rule
is
attached
because
B.
[
]
A
summary
of
the
rule
[
]
Full
text
is
posted
at
the
following
State
website:
[
]
Full
text
is
not
posted
on
a
State
website.
[
]
Full
text
is
not
posted
on
a
State
website;
this
is
a
consensus
rule
or
a
rule
defined
in
SAPA
§
102
(2)(a)(ii).
C.
[
]
Pursuant
to
SAPA
§202(7)(b),
the
agency
elects
to
print
a
description
of
the
subject,
purpose
and
substance
of
the
rule
as
defined
in
SAPA
§102(2)(a)(ii)
[Rate
Making].
9. The
text
of
the
rule
and
any
required
statements
and
analyses
may
be
obtained
from:
Agency
contact
Agency
Name
Office
address
Telephone
E-mail:
10. Submit
data,
views
or
arguments
to
(complete
only
if
different
than
previously
named
agency
contact):
Agency
contact
Agency
name
 Office
address
Telephone
E-mail:
is
attached
because
the
full
text
of
the
rule
exceeds
2,000
words.
words.
2,000
exceed
not
does
it
..\..\..\U0093704\Desktop\NYCRR\clip button.gif
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exceed
not
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11. Public
comment
will
be
received
until:
[
]
45
days
after
publication
of
this
notice
(MINIMUM
public
comment
period
when
full
text
is
attached
words
or
full
text
of
rule
has
been
posted
on
a
State
web
site
or
the
rule
is
a
consensus
rule
or
a
rule
defined
under
SAPA
§102[2][a][ii]
[Rate
Making]).
[
]
60
days
after
publication
of
this
notice
(MINIMUM
public
comment
period
when
full
text
is
not
attached
or
full
text
is
not
posted
on
a
State
web
site
or
the
rule
is
not
a
consensus
rule
or
a
rule
defined
under
SAPA
§102[2][a][ii]
[Rate
Making]).
[
]
5
days
after
the
last
scheduled
public
hearing
required
by
statute
(MINIMUM,
with
required
hearing).
This
box
may
not
be
checked
and
the
minimum
60-day
comment
period
applies
if
full
text
is
not
attached
or
text
is
not
posted
on
a
State
web
site
or
the
rule
is
not
a
consensus
rule
or
a
rule
defined
under
SAPA
§102[2][a][ii]
[Rate
Making]).
[
]
Other:
(
specify
)
.
12.
A
prior
emergency
rule
making
for
this
action
was
previously
published
in
the
issue
of
the
Register,
I.D.
No.
.
13. Expiration
date
(check
only
if
applicable):
[
]
This
proposal
will
not
expire
in
365
days
because
it
is
for
a
"rate
making"
as
defined
in
SAPA
§102
(2)(a)(ii).
14. Additional
matter
required
by
statute:
[
]
Yes
(include
below
material
required
by
statute).
[
]
No
additional
material
required
by
statute.
[
]
[
]
This
rule
was
not
under
consideration
at
the
time
this
agency
submitted
its
Regulatory
Agenda
for
publication
in
the
Register.
[
]
Not
applicable.
16.
Review
of
Existing
Rules
(ALL
ATTACHMENTS
MUST
BE
2,000
WORDS
OR
LESS)
This
rule
is
proposed
pursuant
to
SAPA
§207
(item
1D
applies)
(check
applicable
boxes)
:
[
]
Attached
is
a
statement
setting
forth
a
reasoned
justification
for
modification
of
the
rule.
Where
appropriate,
include
a
discussion
of
the
degree
to
which
changes
in
technology,
economic
conditions
or
other
factors
in
the
area
affected
by
the
rule
necessitate
changes
in
the
rule.
[
]
Attached
is
an
assessment
of
public
comments
received
by
the
agency
in
response
to
its
publication
of
a
list
of
rules
to
be
reviewed.
[
]
An
assessment
of
public
comments
is
not
attached
because
no
comments
were
received.
[
]
Not
applicable.
-
This rule was a Regulatory Agenda item for this agency in the following issue of the 
State
Register: 
.
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Agenda
(See
SAPA
§202-d[1])
:
-
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17.
Regulatory
Impact
Statement
(RIS)
(SELECT
AND
COMPLETE
ONE;
ALL
ATTACHMENTS
MUST
BE
2,000
WORDS
OR
LESS,
EXCLUDING
SUMMARIES
OF
STUDIES,
REPORTS
OR
ANALYSES
[Needs
and
Benefits]):
A.   The attached RIS contains:
[
]
The
full
text
of
the
RIS.
[
]
A
summary
of
the
RIS.
[
]
A
consolidated
RIS,
because
this
rule
is
one
of
a
series
of
closely
related
and
simultaneously
proposed
rules
or
is
virtually
identical
to
rules
proposed
during
the
same
year.
B.   A RIS is not attached, because this rule is:
[
]
subject
to
a
consolidated
RIS
printed
in
the
Register
under
I.D.
No.:
;
issue
date:
.
[
]
exempt,
as
defined
in
SAPA
§102(2)(a)(ii)
[Rate
Making].
[
]
exempt,
as
defined
in
SAPA
§102(11)
[Consensus
Rule
Making].
C.
[
]
 A
statement
is
attached
claiming
exemption
pursuant
to
SAPA
§
202-a
(technical
amendment).
18.
Regulatory
Flexibility
Analysis
(RFA)
for
small
businesses
and
local
governments
(SELECT
AND
COMPLETE
ONE;
ALL
ATTACHMENTS
MUST
BE
2,000
WORDS
OR
LESS):
A.   The attached RFA contains:
[
]
The
full
text
of
the
RFA.
[
]
A
summary
of
the
RFA.
[
]
A
consolidated
RFA,
because
this
rule
is
one
of
a
series
of
closely
related
rules.
B.
[
]
A
statement
is
attached
explaining
why
a
RFA
is
not
required.
This
statement
is
in
scanner
format
and
explains
the
agency's
finding
that
the
rule
will
not
impose
any
adverse
economic
impact
or
reporting,
recordkeeping
or
other
compliance
requirements
on
small
businesses
or
local
governments
and
the
reason(s)
upon
which
the
finding
was
made,
including
any
measures
used
to
determine
that
the
rule
will
not
impose
such
adverse
economic
impacts
or
compliance
requirements.
C.   A RFA is not attached, because this rule:
[
]
is
subject
to
a
consolidated
RFA
printed
in
the
Register
under
I.D.
No.:
;
issue
date:
.
[
]
is
exempt,
as
defined
in
SAPA
§102(2)(a)(ii)
[Rate
Making].
[
]
is
exempt,
as
defined
in
SAPA
§102(11)
[Consensus
Rule
Making].
19.
Rural
Area
Flexibility
Analysis
(RAFA)
(SELECT
AND
COMPLETE
ONE;
ALL
ATTACHMENTS
MUST
BE
2,000
WORDS
OR
LESS):
A.   The attached RAFA contains:
[
]
The
full
text
of
the
RAFA.
[
]
A
summary
of
the
RAFA.
[
]
A
consolidated
RAFA,
because
this
rule
is
one
of
a
series
of
closely
related
rules.
B.
[
]
A
statement
is
attached
explaining
why
a
RAFA
is
not
required.
This
statement
is
in
scanner
format
and
explains
the
agency's
finding
that
the
rule
will
not
impose
any
adverse
impact
on
rural
areas
or
reporting,
recordkeeping
or
other
compliance
requirements
on
public
or
private
entities
in
rural
areas
and
the
reason(s)
upon
which
the
finding
was
made,
including
what
measures
were
used
to
determine
that
the
rule
will
not
impose
such
adverse
impact
or
compliance
requirements.
C.   A RAFA is not attached, because this rule:
[
]
is
subject
to
a
consolidated
RAFA
printed
in
the
Register
under
I.D.
No.:
;
issue
date:
.
[
]
is
exempt,
as
defined
in
SAPA
§102(2)(a)(ii)
[Rate
Making].
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[
]
is
exempt,
as
defined
in
SAPA
§102(11)
[Consensus
Rule
Making].
20.
Job
Impact
Statement
(JIS)
(SELECT
AND
COMPLETE
ONE;
ALL
ATTACHMENTS
MUST
BE
2,000
WORDS
OR
LESS):
A.   The attached JIS contains:
[
]
The
full
text
of
the
JIS.
[
]
A
summary
of
the
JIS.
[
]
A
consolidated
JIS,
because
this
rule
is
one
of
a
series
of
closely
related
rules.
B.
[
]
A
statement
is
attached
explaining
why
a
JIS
is
not
required.
This
statement
is
in
scanner
format
and
explains
the
agency's
finding
that
the
rule
will
not
have
a
substantial
adverse
impact
on
jobs
and
employment
opportunities
(as
apparent
from
its
nature
and
purpose)
and
explains
the
agency’s
finding
that
the
rule
will
have
a
positive
impact
or
no
impact
on
jobs
and
employment
opportunities;
except
when
it
is
evident
from
the
subject
matter
of
the
rule
that
it
could
only
have
a
positive
impact
or
no
impact
on
jobs
and
employment
opportunities,
the
statement
shall
include
a
summary
of
the
information
and
methodology
underlying
that
determination.
[
]
A
JIS/Request
for
Assistance
[SAPA
§201-a(2)(c)]
is
attached.
C.   A JIS is not attached, because this rule:
[
]
is
subject
to
a
consolidated
JIS
printed
in
the
Register
under
I.D.
No.:
;
issue
date:
.
[
]
is
exempt,
as
defined
in
SAPA
§102(2)(a)(ii)
[Rate
Making].
[
]
is
proposed
by
the
State
Comptroller
or
Attorney
General.
AGENCY
CERTIFICATION
(To
be
completed
by
the
person
who
PREPARED
the
notice.)
I
have
reviewed
this
form
and
the
information
submitted
with
it.
The
information
contained
in
this
notice
is
correct
to
the
best
of
my
knowledge.
I
have
reviewed
Article
2
of
SAPA
and
Parts
260
through
263
of
19
NYCRR,
and
I
hereby
certify
that
this
notice
complies
with
all
applicable
provisions.
Name
Signature
Address
Telephone
E-Mail
Date
Please
read
before
submitting
this
notice:
1. Except
for
this
form
itself,
all
text
must
be
typed
in
the
prescribed
format
as
described
in
the
Department
of
State's
Register
procedures
manual,
Rule
Making
in
New
York.
-
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2. Rule
making
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necessary
attachments
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Department
of
State
website.
yes
none
summary
posted
no
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