Regulatory Impact Statement

1.
Statutory authority:

Section 20(3)(d) of the Social Services Law (SSL) authorizes the Office of Children and Family Services (OCFS) to establish rules and regulations to carry out its powers and duties pursuant to the provisions of the SSL.

Section 34(3)(f) of the SSL requires the Commissioner of OCFS to establish regulations for the administration of public assistance and care within the State.

Section 398(6)(a) of the SSL requires the local commissioners of social services to determine what assistance and care, supervision or treatment foster children require.  


2.  Legislative objectives: 

The proposed regulations are necessary in order for New York State to comply with federal statutory mandates relating to caseworker visits (contacts) with foster children, in particular foster children placed outside of New York State.  The federal mandates are set forth in Title IV-B, subpart 1 of the Social Security Act (SSA), specifically in section 422(b)(17) and 424(f) of the SSA.

Enhanced casework contact standards support the overall legislative goal that children be served by the child welfare system in settings where they are safe and receiving appropriate care and supervision, and that such children reside in permanent homes as soon as reasonably can be accomplished.  Frequent casework contacts with foster children are important to assess and maintain the children’s safety and well-being.   
3.  Needs and benefits:

The proposed regulations would impose new requirements on social services districts and voluntary authorized agencies in relation to making casework contacts for foster children under the age of 18 who are placed outside of the State of New York.  Currently, casework contacts with foster children placed out-of-state must be made every 6 months.  The proposed regulations would require that casework contacts must be made on a monthly basis for foster children under the age of 18 who are placed out of state.  The proposed regulations would not apply to foster children who are 18 years of age or older who are placed outside of New York.  The current six month casework contact standard will continue to apply for this category of foster children. 

The proposed regulations will adopt the current regulatory requirement for monthly casework contacts in place for foster children placed in a home or facility in the State of New York.  Expanding the monthly casework contact requirements to include foster children placed out-of-state who are under the age of 18 will provide a consistent, statewide standard that reflects the generally accepted good child welfare practice regarding the frequency of such contacts.  
The proposed regulations maintain the current standard for in-state placements regarding foster children over the age of 18 who attend an educational or vocational program 50 miles or more outside the local social services district.  In such cases, casework contacts must be monthly, but may be made by telephone or mail.  The proposed regulations would permit such contacts may be made electronically. 
The federal Administration for Children and Families of the Department of Health and Human Services (DHHS) indicates that a correlation exists between the number of casework contacts and positive outcomes for foster children, including: achieving reunification or other permanent placements; preserving the foster child’s connections and relationship with family members; and involving children and parents or relatives in case planning.  In addition, the Child Welfare League of America recommends monthly visits as a protective measure.  
4.  Costs:
The proposed regulation will assist New York State to avoid exposure to federal fiscal sanctions for non-compliance with federal caseworker visit (contact) requirements that impact the State’s federal Title IV-B, subpart 1 funding.  Although Title IV-B, subpart 1 funding does not support foster care costs, this is where DHHS has decided to assess the penalty.

Using the FFY 2014 Title IV-B, Subpart 1 grant award, the penalties would be:

                       Percentage                Funding Reduction

                          1 Percent                          $118,515
                          3 Percent                          $355,544
                          5 Percent                          $592,573
Since 2011, the average Title IV-B, Subpart 1 award has been $12.9 million.  Each year the annual grant has decreased.

5.  Local government mandates:

The social services districts or voluntary authorized agencies that are not already conducting or arranging for monthly casework contacts with foster children under age 18 and placed out-of-state will have to increase these contacts or arrange for these contact requirements to be met by comparable staff in the state where the foster child is placed.  As of April 30, 2015, there were 358 foster children placed out-of-state; 318 of them were under the age of 18, and 40 of them age 18 and over.  
6.  Paperwork:

All casework contacts must be documented in the child’s Uniform Case Record in accordance with 18 NYCRR Part 428.  The proposed regulations would allow comparable staff in the state where the foster child is placed to make the contact, record the information about such contact and send it to the responsible social services district or voluntary authorized agency where the child’s case manager, case planner or foster child’s caseworker is employed.  Such documentation must be recorded electronically in the Progress Notes dialog in CONNECTIONS.  

7.  Duplication:

The proposed regulations do not duplicate other State requirements.

8.   Alternatives:

The proposed regulations are necessary to improve the health, safety and well-being of foster children, to meet the requirements of federal statute and to avoid penalties imposed by the federal statute, as described below.  Therefore, there are no alternatives to the proposed regulations.

9. Federal standards:

As a condition to receive federal Tile IV-B, subpart 1 funding, New York State must have a State Plan that satisfies the requirements of section 422 of the SSA.  One of the conditions is that New York State describes the standards for the content and frequency of caseworker visits (contacts) with foster children which, at a minimum, must be monthly.  Section 424 of the SSA addresses the standards for payment of federal Title IV-B, subpart 1 funds to the States.  Section 424(f) of the SSA requires that States must stake steps to ensure that the total number of caseworker visits (contacts) is not less than ninety percent of the total number of such visits during the fiscal year, with at least fifty present occurring in the residence of the foster child.  Effective with federal fiscal year 2015 and thereafter, the threshold standard for monthly caseworker visits is ninety-five percent of the total number of such visits that would occur during the fiscal year if each such child were so visited once every month while in care.  

DHHS issued a Program Instruction ACYF-CB-PI-12-01 on January 6, 2012 clarifying federal policy that the Title IV-B caseworker visit standards noted above applies to foster children placed out of state.  In addition, DHHS states that, at this time, States were not required to report caseworker visit on foster children 18 years of age or older. 

10.  Compliance schedule:

Compliance with the proposed regulations must begin immediately upon final adoption.
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