Regulatory Flexibility Analysis for Small Businesses and Local Governments

1.  Effect of Rule:

The proposed regulations will affect the 58 social services districts and the St. Regis Mohawk Tribe, which is authorized by sections 39 and 371(10)(b) of the Social Services Law (SSL) to provide child welfare services pursuant to its State/Tribal Agreement with the Office of Children and Family Services (OCFS).  Voluntary authorized agencies also will be affected by the proposed regulations.  There are approximately 111 such agencies.

2.  Compliance Requirements:

The proposed regulations would impose new requirements on social services districts and voluntary authorized agencies in relation to making casework contacts with foster children who are placed out-of-state.  These compliance requirements stem   from sections 422(b)(17) and 424(f) of the Social Security Act (SSA) relating to caseworker visits (contacts) with foster children.  .  The federal law requires that in order to continue to receive Title IV-B, subpart 1 funding, New York State must provide to the federal Department of Health and Human Services (DHHS) each  year data on the percentage of foster children who were visited on a monthly basis and the percentage of visits that occurred in the residence of the child.   New York State, in consultation with DHHS, had to establish an outline of the steps to be taken to so that beginning by October 1, 2011 at least ninety percent of children in foster care are visited on a monthly basis and that the majority of the visits occur in the residence of the child.  Effective federal fiscal year 2012, at least fifty percent of the monthly caseworker visits (contacts) must occur in the residence of the foster child.  Effective federal fiscal year 2015 and thereafter, the total number of caseworker visits (contacts) made on a monthly basis to children in foster care during the fiscal year must not be less than at least ninety-five percent of the total number of such visits that would occur during the fiscal year if each such child were so visited one every month while in care.

If DHHS determines that the above referenced percentages are not achieved,  the following   penalties will be assessed: 
· Percentage not met by less than 10%, Title IV B, subpart 1 funds are reduced by 1%;

· Percentage not met by between 10 and 20 %, Title IV-B, subpart 1 funds are reduced by 3%;

· Percentage not met by 20% or more, Title IV-B subpart 1 funds are reduced by 5%.   

.    
OCFS regulations currently meet the above referenced federal monthly casework contact requirement except for foster children under the age of 18 who are placed out-of-state.  Current regulations require contact with a foster child placed in a home or facility outside of the State of New York every 6 months.  

Following the enactment of the federal Act, New York State directly inquired of DHHS regarding the applicability of the standards noted above to foster children placed outside of the State of New York, including foster children over the age of 18.  This was done because of an apparent conflict between the monthly casework contact requirements of Title IV-B (sections 422(b)(17) and 424(f) of the SSA) and a Title IV-E casework contact requirement that specifically references out-of-state placements (section 475(5)(A)(ii) of the SSA) that imposes a six month casework contact requirement..  Thereafter, DHHS confirmed that the above referenced monthly casework contact provisions of Title IV-B applied to out-of-state placements of foster children under the age of 18.  However in regard to foster children placed out of state who are over the age of 18, DHHS advised OCFS that the monthly Title IV-B casework contact requirements would apply to those foster children only if New York’s age of majority was greater than 18 years of age and the state still had placement and care responsibility for the child.
In addition, DHHS issued a Policy Instruction, ACYF-CB-PI-12-01 on January 6, 2012 which confirmed that the federal monthly caseworker visit (contact) standards applied to foster children placed out of state.  Also, DHHS informed the States that, at this time, DHHS was not requiring States to report caseworker visits of foster children who are 18 years of age or older.

Based on these responses and because a child, as defined in section 371(1) of the Social Services Law, is a person under the age of 18, the proposed regulations would expand to monthly the frequency of casework contacts for foster children under the age of 18 who are placed out-of-state.  For those foster children age 18 and over who are placed out-of-state, the frequency of casework contacts remains at least every six months.  As of April 30, 2015, there were 358 foster children placed out-of-state; 318 of them were under the age of 18, and 40 of them age 18 and over.
3.  Professional Requirements:

It is expected that most social services districts and voluntary authorized agencies will not have to hire additional staff to implement the proposed regulations as the requirement will be met by comparable staff in the state where the child is placed.  Caseworkers will have to enter the casework contacts required by the proposed regulations into the Progress Notes dialog in the CONNECTIONS system.  They have been comprehensively trained to use the system. 
4.  Compliance Costs:
New York State must implement the proposed regulations to avoid penalties for non-compliance with the federal monthly caseworker visit requirements that would that impact the State’s federal Title IV-B, Subpart 1 funding.  Although Title IV-B, subpart 1 funding does not support foster care costs, this is where the federal Department of Health and Human Services has decided to assess the penalty.

Using the FFY 2014 Title IV-B, Subpart 1 grant award, the penalties would be:

                       Percentage                         Funding Reduction
                          1 Percent                                  $118,515
                          2 Percent                                  $355,544
                          5 Percent                                  $592,573
Since 2011, the average Title IV-B, Subpart 1 grant award has been $12.9 million.  Each year the annual grant has decreased. 

5.  Economic and Technological Feasibility:

   Those social services districts that are not already conducting or arranging for monthly casework contacts with foster children under the age of 18 who are placed out-of-state will have to increase these contacts or arrange for these contact requirements to be met by comparable staff in the state where the foster child is placed.  The proposed regulations also clarify that for foster children 18 years or older who are placed out of state the current six month casework contact standard remains in effect.  Social services districts and voluntary authorized agencies will not need additional computers to perform these regulatory functions beyond those they already have.  

6.  Minimizing Adverse Impact:

The revisions to the casework contact requirements included in the proposed regulations are necessary to better promote the health, safety and well-being of foster children.  To minimize potential adverse impact on the social services districts and voluntary authorized agencies, the proposed regulations allow comparable staff in the state where the foster child is placed to make the contact and record the information about such contact and send it to the responsible social services district or voluntary authorized agency where the child’s case manager, case planner or foster child’s caseworker is employed.   

7. Small Business and Local Government Participation:

OCFS has distributed information about the federal requirements concerning casework contacts with foster children to social services districts and voluntary authorized agencies.  In addition, conference calls have also been held to seek their input.  OCFS has also publicized reports on this subject so social services districts and voluntary authorized agencies can assess their compliance levels.  
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