[bookmark: _GoBack]KinGAP Successor Guardian Regulations

Subdivisions (i), (j) and (k) of section 436.1 are added to read as follows:
(j) Successor  guardian  means  a  person  or  persons who is approved by a social services official to receive payments  pursuant to this Part,  who has been named in the agreement in effect between the relative guardian and social services official for kinship  guardianship  assistance  payments,  who shall provide care and guardianship for a child in the event of death or incapacity of  the  relative guardian, and  who has assumed care for and is the guardian or permanent guardian of such child, provided that such person was  appointed  guardian  or permanent  guardian of such child by the court following, or due to, the death or incapacity of the relative guardian.  Once approved in  accordance  with  this Part, a successor guardian  shall  be  deemed  to  have  the  same  rights  and  responsibilities as a relative guardian in relation to any provisions of this Part and any agreement entered  into under this Part.
 (j) Prospective  successor  guardian means a person or persons whom a prospective relative guardian or a  relative  guardian  seeks  to  name or names in the original kinship guardianship assistance agreement, or  any  amendment  thereto, as set forth in this Part, as the person or  persons  to  provide  care  and guardianship  for  a  child in the event of the death or incapacity of a relative guardian, who has not been approved in accordance with this Part. 
(k) Incapacity means a substantial inability to care for a child as a result of: (1) a physically debilitating illness, disease or injury; or (2) a mental impairment that results in a substantial inability to understand the nature and consequences of decisions concerning the care of a child.

Subdivision (b) of section 436.3 is amended to read as follows:
(b) The financial status of the prospective relative guardian or the prospective successor guardian may not be considered in determining eligibility for kinship guardianship assistance payments.

Paragraphs (3), (4) and (5) of subdivision (c) and subdivision (f) of section 436.3 are added to read as follows:
(3) Notwithstanding any other provision of law to the contrary, prior to a social services official approving a prospective successor guardian to receive payments pursuant to this Part, the social services official must: (i) complete a national and state criminal history record check of the prospective successor guardian and any person over the age of 18 living in the home of the prospective successor guardian pursuant to section 378-a(2) of the Social Services Law in accordance with the procedures and standards set forth in such statute; (ii) inquire of the office in accordance with section 424-a of the Social Services Law whether each prospective successor guardian and each person over the age of 18 living in the home of the prospective successor guardian has been or is currently the subject of an indicated report of child abuse or maltreatment on file with the Statewide Central Register of Child Abuse and Maltreatment; and (iii) if the prospective successor guardian or any other person over the age of 18 residing in the home of the prospective successor guardian resided in another state in the five years preceding the inquiry, request child abuse and maltreatment information maintained by the child abuse and maltreatment registry from the applicable child welfare agency in each such state of previous residence.
 (4) The prospective successor guardian must inform the social services official that has entered into an agreement with the relative guardian for payments under this Part in writing of the death or incapacity of the relative guardian and of the prospective successor guardian’s desire to enforce the provisions in the agreement that authorize kinship guardianship assistance payments to him or her in the event of the death or incapacity of the relative guardian.
(5)The clearances required by paragraph (3) of this subdivision must be conducted following receipt by the social services official of the written communication required by paragraph (4) of this subdivision.
 (f) A child remains eligible for kinship guardianship assistance payments under this Part when a successor guardian, as defined in section 436.1(i) of this Part assumes care and guardianship of the child.

Subdivisions (f)-(i) of section 436.4 are added to read as follows:

(f) The original kinship guardianship assistance agreement and any amendments thereto executed in accordance with this section may name an appropriate person to act as a successor guardian for the purpose of providing care and guardianship for a child in the event of death or incapacity of the relative guardian. Relative guardians are not required to name a prospective successor guardian as a condition for the approval of a kinship guardianship assistance agreement.

(g) A fully executed agreement between a relative guardian and a social services official may be amended to add or modify terms and conditions mutually agreeable to the relative guardian and the social services official, including the naming of an appropriate person to provide care and guardianship for a child in the event of death or incapacity of the relative guardian.
(h) The social services official must inform the relative guardian of the right to name an appropriate person to act as a successor guardian in the original kinship guardianship assistance agreement or through an amendment to such agreement.
(j)  A fully executed agreement between a relative guardian or a successor guardian and a social services official may be terminated if:
      (1) a social services official has determined that a relative guardian or a successor guardian is no longer legally responsible for the support of the child; or
      (2) following the death or permanent incapacity of a relative guardian, all prospective successor guardians named in such agreement were not approved by the social services district pursuant to this Part.

Subdivisions (a), (e), (f), (g) and (h) of section 436.5 are amended to read as follows:
(a)(1) Once the prospective relative guardian with whom a social services official has entered into an agreement under section 436.4 of this Part has been issued letters of guardianship for the child by the court and the child has been finally discharged from foster care to such relative, a social services official must make monthly kinship guardianship assistance payments for the care and maintenance of the child.

(2) In the event of death or incapacity of a relative guardian, a social services official must make monthly kinship guardianship assistance payments for the care and maintenance of a child to a successor guardian that has been approved pursuant to this Part.
(3) Following the death or incapacity of  the  relative  guardian, a social  services official must approve a prospective successor guardian who is named in the agreement  between  the  relative  guardian  and  a  social services official for payments under this Part and who has been awarded guardianship or permanent guardianship of the child by the court unless, based on the results of the clearances required by section 436.3 of this Part, the social services official has determined that approval of the prospective successor  guardian  is  not  authorized  or  appropriate.  Provided  however, that no approval can be issued pursuant to this paragraph unless the prospective successor guardian has been awarded guardianship  or  permanent  guardianship  of  the child  by  the  court  and  the  clearances required by section 436. 3 of this Part have been conducted.
 (4) Notwithstanding any other provision of law to the contrary, if a prospective successor guardian assumes care of the child prior to being approved pursuant to paragraph (3) of this subdivision, payments under this Part must be made once a prospective guardian is approved pursuant to such paragraph retroactively from: 
     (i) in the event  of  death of the  relative guardian, the date the successor guardian assumed care of the child or the date of death of the relative guardian, whichever is  later; or
     (ii) in the event of incapacity of the relative guardian, the date the successor guardian assumed care of the child or the date of incapacity of the relative guardian, whichever is later.
(5) In the event that a successor guardian assumed care and was awarded guardianship or permanent guardianship of a child due to the incapacity of a relative guardian and the relative guardian is subsequently awarded or resumes guardianship or permanent guardianship of such child and assumes care of such child after the incapacity ends, a social services official must make monthly kinship guardianship assistance payments for the care and maintenance of the child to the relative guardian, in accordance with the terms of the fully executed written agreement.
 (e) Kinship guardianship assistance payments must be made to the relative guardian or guardians or to the successor guardian or guardians until the child’s 18th birthday or, if the child had attained 16 years of age before the kinship guardianship assistance agreement became effective, until the child attains 21 years of age provided the child is:
     (1) completing secondary education or a program leading to an equivalent credential;
     (2) enrolled in an institution which provides post-secondary or vocational education;
     (3) employed for at least 80 hours per month;
     (4) participating in a program or activity designed to promote, or remove barriers to, employment; or
     (5) incapable of any such activities due to a medical condition, which incapacity is supported by regularly updated information in the child’s case record.
(f)(1) Notwithstanding paragraph (1) of subdivision (a) and subdivision (e) of this section, and except as provided for in paragraphs (2)-(4) of subdivision (a) of this section, no kinship guardianship assistance payments may be made pursuant to title 10 of article 6 of the Social Services Law or this Part if the social services official determines that the child is no longer receiving any support from the relative guardian or that the relative guardian is no longer legally responsible for the support of the child, including:
     (i) if the status of the legal guardian is revoked, terminated, suspended or surrendered; or
     (ii) when the child is removed from the home of the relative guardian or the successor guardian, placed into foster care and the Family Court has approved a permanency planning goal for the child other than return to the home of the relative guardian or the successor guardian. 
(2)  Notwithstanding paragraph (1) of subdivision (a) and subdivision (e) of this section, and except as provided for in paragraph (5) of subdivision (a) of this section, no kinship  guardianship  assistance  payments may be made pursuant to a successor guardian if the social services official determines that the successor guardian is no longer  legally  responsible  for  the support  of the child, including if the status of the successor guardian is terminated or the child is no longer receiving any support from such guardian.  A successor guardian who has been receiving kinship guardianship assistance payments on behalf of a child under this Part must keep the social services official informed, on an annual basis, of any circumstances that would make the successor guardian ineligible for such payments or eligible for payments in a different amount. 

(3)(i) When there is a failure to respond to the annual notification, pursuant to section 436.6 of this Part, or otherwise when a social services district has reasonable cause to suspect that the relative guardian or successor guardian is either no longer legally responsible for the support of the child or is no longer providing any support for the child, such district may require the relative guardian or successor guardian to submit documentation, as specified by the district, that addresses and verifies the continuing responsibility of the relative guardian or successor guardian to support the child and/or the provision of support of the child by the relative guardian or successor guardian. The relative guardian or successor guardian is required to provide the required documentation in the time period established by the district and to cooperate with the district. In addition, the district may require the relative guardian or successor guardian to meet with district staff in person, by telephone or by other means of communication, as specified by the district, to review the status of the case. The district must take into consideration where the relative guardian or successor guardian resides, the relative guardian‘s or successor guardian’s employment situation and the care needs of the child when determining the time and location of, and the means of communication for, such meeting. If the relative guardian or successor guardian is unable to make the scheduled meeting for reasons beyond the relative guardian's or successor guardian’s control, the district must provide the relative guardian or successor guardian with one additional opportunity to meet in accordance with the standards set forth in this paragraph. Failure to provide the requested documentation within the period requested or to meet with district staff as directed may be a ground for termination of the kinship guardianship assistance agreement.
(ii) When determining whether the relative guardian or successor guardian is providing the child with any support for the purposes of this paragraph, the term, any support from the relative guardian or successor guardian, means actual documented use at least 50 percent of such monthly kinship guardianship assistance payments by the relative guardian or successor guardian for the food, clothing, medical, education and/or shelter needs of the child.
 (g) The relative guardian or successor guardian who has been receiving kinship guardianship assistance payments on behalf of a child under title 10 of article 6 of the Social Services Law and this Part must keep the social services official informed of any circumstances that would make the relative guardian or successor guardian ineligible for such payments or eligible for payments in a different amount. The relative guardian or successor guardian must notify the social services official in writing within 30 days of any circumstance or event that would impact the continued eligibility of the child for kinship guardianship assistance.
(h) The placement of the child with the relative guardian or successor guardian and any kinship guardianship assistance payments made on behalf of the child under this section must be considered never to have been made when determining eligibility for adoption subsidy payments under title 9 of article 6 of the Social Services Law and section 421.24 of this Title of a child in such legal guardianship arrangement.

Subdivisions (a), (b), (d) and (e) of section 436.6 are amended to read as follows:  
(a) The social services official, on an annual basis must remind the relative guardian or the successor guardian of the relative guardian’s or successor guardian’s obligation to support the child and to notify the social services official if the relative guardian or the successor guardian is no longer providing any support or is no longer legally responsible for the support of the child.  Where the child is school age under the laws of the state in which the child resides, such notification must include a requirement that the relative guardian or the successor guardian must certify and provide satisfactory documentation to the district that the child is a full-time elementary or secondary student or has completed secondary education.  For the purposes of this section, an elementary or secondary school student means a child who is:
(1) enrolled in or in the process of enrolling, in a school which provides elementary or secondary education, in accordance with the laws of where the school is located;
(2) instructed in elementary or secondary education at home, in accordance with the laws in which the child’s home is located;
(3) in an independent study elementary or secondary education program, in accordance with the laws in which the child’s education program is located, which is administered by the local school or school district; or ;
(4) incapable of attending school on a full-time basis due to the child’s medical condition, which incapacity is supported by annual information submitted by the relative guardian or the successor guardian a part of the certification.
(b) Where the child had attained the age of 16 years before the kinship guardianship assistance agreement became effective and is over the age or 18 but under 21 years of age, the relative guardian or the successor guardian must certify and provide satisfactory documentation to the district that the child is:
     (1)  completing secondary education or a program leading to an equivalent credential;
     (2)  enrolled in an institution which provides post-secondary or vocational education; 
     (3)  employed for at least 80 hours per month;
     (4)  participating in a program or activity designed to promote, or remove barriers to employment; or 
     (5)  incapable of any of such activities due to a medical condition, which incapacity is supported by regularly updated information in the child’s case record.
(d)  For any child in receipt of kinship guardianship assistance payments, the relative guardian or the successor guardian must certify to the district whether the child continues to reside in the home of the relative guardian or the successor guardian or, if not, the relative guardian or the successor guardian must inform the district where the child currently resides. 
(e) The relative guardian or the successor guardian must return the certification referenced in this section along with required documentation to the social services official within 30 days of the receipt by the relative guardian or the successor guardian.

Subdivision (b) of Section 436.8 is amended to read as follows:
(b) In addition, a social services official must make payments for the cost of care, services and supplies payable under the State's program of medical assistance for needy persons provided to any child for whom kinship guardianship assistance payments are being made under title 10 of article 6 of the Social Services Law and this Part who is not eligible for medical assistance under subdivision (a) of this section and for whom the relative or successor guardian is unable to obtain medical coverage through any other available means, regardless of whether the child otherwise qualifies for medical assistance for needy persons. Payments pursuant to this subdivision may be made only with respect to the cost of care, services, and supplies which are not otherwise covered or subject to payment or reimbursement by insurance, medical assistance or other sources. Payments made pursuant to this subdivision may only be made if the relative or successor guardian applies to obtain such medical coverage for the child from all available sources, unless the social services official determines that the relative guardian has good cause for not applying for such coverage, which include that appropriate coverage is not available or affordable.

Subdivisions (a) and (b) of Section 436.10 are amended to read as follows:
(a) Any person aggrieved by the decision of a social services official not to make a payment or payments for kinship guardianship assistance, non-recurring guardianship expenses, the State's medical assistance program in accordance with section 436.8 of this Part or medical subsidy pursuant to title 10 of article 6 of the Social Services Law or this Part, or to make such payment or payments in an inadequate or inappropriate amount, or the failure by a social services official to determine an application under this Part within 30 days after filing, or the failure of a social services district to agree to a prospective successor guardian being named in an agreement or to approve a prospective successor guardian pursuant to section 436.5 (a)(1) of this Part, or the decision of a social services district to terminate an agreement pursuant to section 436.4(i) of this Part, may appeal to the office, which must review the case and give such person an opportunity for a fair hearing thereon and render its decision within 30 days of the completion of the fair hearing. All decisions of the office are binding upon the social services district involved and must be complied with by the social services official thereof.
 (b) The only issues which may be raised in a fair hearing under this section are:
(1) whether the social services official has improperly denied an application for payments under title 10 of article 6 of the Social Services Law or this Part;
(2) whether the social services official has improperly discontinued payments under this Part;
(3) whether the social services official has determined the amount of the payments made or to be made in violation of the provisions of title 10 of article 6 of the Social Services Law or this Part; [or]
(4) whether the social services official has failed to determine an application under this Part within 30 days of receipt of a completed application;
(5) whether the social services official has improperly denied an application to name a prospective successor guardian in the original kinship guardianship assistance agreement for payments pursuant to this title or any amendments thereto;
(6) whether a social services official has inappropriately failed to approve a prospective successor guardian; or
(7) whether a social services official has inappropriately terminated an agreement for payments under this title.
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