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This assessment responds to the comments received on the Proposed Regulations for Parts 413, 416, and 417 of Title 18 of the New York State Code of Rules and Regulations. The Notice of Proposed Rule Making was contained in the State Register issued on June 26, 2013.
The Office of Children and Family Services (OCFS) received three-hundred-fifty- seven (357) responses during the public comment period. Responses were received from Child Care Resource & Referral Agencies, health care consultants, parents, child care providers, family-based unions, licensors, contract agencies, and others.  Most responses included comments on more than one provision of the proposed regulations. Comments collected through the website allowed responders to leave text and/or a check mark to agree or disagree.  OCFS counted each text and check mark as a comment. From the 357 responses received, there were a total of 3,223 comments.  Every comment was processed and considered by OCFS in this assessment. The overall number of comments in support of the proposed revisions far exceeded the number of comments received in opposition thereto.
In this assessment, OCFS combined similar comments from numerous commenters leaving written opinion for the purpose of the assessment and response thereto. The consolidated comments taken from text and OCFS responses are grouped in categories below.
In undertaking this effort, OCFS recognized the need to make minor clarifications to afford clarity to its intent and corrected punctuation where needed.  No substantive changes have been made in the process. 
416/417.2 Procedures for Applying and Renewing licenses and registrations:
There were two comments submitted opposing the requirement to prove residency in the child care home and the requirement for initial inspections, noting cost.  Proof of residence can be as simple as producing a driver’s license, or combination of other documents. OCFS inspections are free and all other inspections for well water and heating devices are preventative safety measures. Based on a review of comment, no changes will be made.
416/417.3 Building and Equipment:
Eleven responders supported the change requiring that providers update the Office when making changes to the space used for program activities. Seven responders thought the language was vague. After review, OCFS determined that the language is clear; therefore, no changes will be made to the proposed regulations.
Three comments stated that it is difficult to comply with regulations when they point to requirements set by a governmental agency other than OCFS.  OCFS plans to assist providers by posting the final regulations to its website and hyperlink to the requirements in external regulations. No changes to the proposed regulations are required based on these comments.
416/417 .4 Fire Protection
Twelve responders supported the need for a smoke detector within rooms used for napping.  Eight responders opposed the additional requirement.  OCFS reviewed this comment and determined that this inexpensive requirement adds a needed layer of protection and believes the language is clear. No changes will be made to proposed regulation based on this comment.  
Five responders supported language requiring that alternate fire drills use the secondary egress, one responder opposed. OCFS reviewed this issue and will not change proposed regulation based on this comment. 
416/417.5 Safety
Twenty- two responders opposed “shelter in place” regulatory language as being too vague.  One group suggested that protocols should be developed in collaboration with unions.  Others thought two drills a year resulted in too much paperwork.  OCFS will develop guidance on this important safety protocol and will provide a short form for use during a drill. OCFS’s review of comment on this issue resulted in no changes being made.
Thirty-seven responders opposed the requirement to leave a note on the door for parents when a change in evacuation site is needed.  The regulation clearly states that this is not required if an immediate threat precludes the program from compliance. No changes will be made.
Six responders were opposed to allowing day care children to use residential pools. Six responders suggested that pool alarms be mandatory.  OCFS has in place safety measures for pool use and alarm requirements are covered in NYS code; therefore no changes are indicated.
Twenty responders opposed language permitting cell phone use as the primary home phone.  OCFS researched this issue and learned that most landline phones lose service during power outages. This negates the reason to require landline phones, and as a result no changes are indicated.
Nine responders opposed the requirement to have a cushioned surface under play equipment, citing expensive and need. Research on this matter from the CPSC indicates that injuries can be prevented by installing cushioned surfacing. No changes are indicated as a result of comment.
 Thirteen responders opposed the ban on trampoline use.  Based on research that shows the number of injuries to young children using trampolines, OCFS will retain this prohibition and will make no changes.
There were forty-seven comments received concerning the home-based child care provision regarding firearms.     Of the thirteen responders who supported the provision, seven supported it as written. Six responders supported the provision but suggested additional restrictions, such as banning all firearms in child care homes, requiring that OCFS approve written firearm safety plans and requiring that the provider notify OCFS whenever a firearm is accessed during day care hours. Four responders wanted to know if the provision restricted a parent’s possession of firearms in the day care home. Eight responders suggested that OCFS define what types of emergencies would permit a provider to access a firearm. Four responders opposed the language allowing a provider to access a firearm in an emergency. Of the eighteen responders who opposed the provision, fifteen wrote that gun ownership is neither the state’s nor the parent’s business to know, and three wrote that the provision violated their constitutional rights. OCFS reviewed the comments received on this important safety issue and will make no changes to regulatory language.
416/417.6 Transportation
Five responders opposed changes citing that the Department of Motor Vehicles should be the regulatory body.  No change to proposed regulation is indicated based on comment.
416/417.7 Program Requirements
OCFS received support of its efforts to curb childhood obesity from the NYS Department of Health and thirty-seven other responders. This included an endorsement for required physical activity, reduction in screen time and healthy beverages.  Seven responders were opposed to additional mandates. No changes will be made based on this comment.
Twenty-eight responders oppose regulations prohibiting children from sleeping in car seats and other like devices. Eight responders were in support of the changes.  Based on a review of comment, OCFS will not change its “safe sleep” measures.
Several responders opposed restrictions on stacking mats and cots. The proposed regulation allows these items to be stacked. OCFS will add the word “stacked” to indicate that stacking is permitted.  While offering clarity, this is not a substantive change. 
Fifty-two responders supported regulation limiting the use of electronic media while children nap, while fifty- three opposed the prohibition.  OCFS’s review of these comments indicates that its intent was unclear and will adjust the language while making no substantive language changes. 
416/417.8 Supervision
Nineteen responders supported the change in definition of competent supervision, while fourteen opposed it.  OCFS reviewed comment and believes that the definition is clear and is based on the realities of the work.  Based on a review of this comment, no changes will be made to proposed regulation.
Nine responders opposed limits on the number of absences providers may have. One responder asked that the word “assistant” be removed. OCFS defines short and long term absences so that the provider remains the primary caregiver at the program.   OCFS will remove the word “assistant” from the requirement, as it may confuse the main objective, which is to have the owner/provider as the main caregiver onsite.
Seven responders opposed the maximum capacity language, stating it was confusing.  A review of statute and comment indicated that the removal of one sentence will clear up any misunderstandings and align the two bodies (Statute and Regulation) containing the mandate.
Fifty-six responders opposed regulation restricting the use of cell phones and other activities that distract attention from supervision of children.    OCFS is revising the wording in this section but will make no substantive change to the intent of this rule.
416/417.9 Behavior Management
Three responders opposed the ban on physical restraint. OCFS’s goal is to have children with special needs receive early intervention services. Restraint strategies are far too likely to harm small children. No change is indicated based on comment received.
416/417.10 Child Abuse and Maltreatment
Emergency regulations posted in the State Register impact day care regulations by mandating certain database checks against the Justice Center’s Staff exclusion list. This requirement has been added. Based on past precedent, however, this is not considered a substantive change.
 416/417.11 Health and Infection Control
Thirty responders oppose the length of this section. Three responders opposed the reading level needed to understand regulations.  Health and infection control can be a complex responsibility.  The regulations seek to cover what issues are relevant.   Reading level associated with this section is somewhat skewed by the inclusion of medical terms. OCFS reviewed this comment and no changes will be made. 
While three responders opposed regulation that would end subsequent and routine medical exams and TB testing, eighteen responders endorsed their termination. OCFSs’ research on the matter determined the direction taken in this matter. No changes will be made based on comment received.
Thirty responders opposed mandating that substitutes complete medical exams and TB tests; eighteen were in favor.   Those opposed cited cost and lack of medical necessity.  These medical attestations are an important clearance tool; therefore no changes will be made based on comment.
Three responders opposed the use of the terms “sanitize” or “disinfect”.  OCFS included both terms to cover all necessities. Requiring that providers use only Environmental Protection Agency (EPA) registered products assists providers in choosing appropriate products. 
Five responders opposed the limited use of hand sanitizers and wanted hand sanitizers to replace soap and water.  OCFS’s research on this issue does not support a change based on comment received.
416/417.12 Nutrition
Ten responders supported healthy beverage regulations and sixteen opposed the requirements.  OCFS reviewed all comments and no changes are indicated.  
Fourteen providers opposed the requirement to share healthy food/beverage information with parents. Six responders were in support. OCFS and DOH are producing a brochure for dissemination; however, no changes will be made to the requirement.
416/417.13 Staff Qualifications
Twenty-six responders were opposed to requiring substitute caregivers to have reference checks and experience.  Because of the important role substitutes play, OCFS stands by its proposal; therefore no changes will be made based on comment.
416/417.14 Training 
Three responders incorrectly read that health and safety training would be required every two years.  OCFS will clarify its intent but make no substantive changes to this citation.
Ten responders supported the elaboration of topic areas. Eleven others noted that training is too expensive and topics too limited.   A statutory change would be needed; therefore no changes will be made in regulation.
Five responders supported the change allowing some training hours to count in a cross-over period between licensing/registration periods.
416/417.15 Management and Administration
Nine responders supported the bar against one provider operating multiple family programs.  Forty responders objected to the regulation.  OCFS researched this matter and no changes are indicated.
Four responders opposed the time frame set to begin the clearance process for new household members. OCFS is making no change based on this comment.
Four responders supported the regulations against physical violence to Office representatives, one opposed.  OCFS reviewed those comments and no changes are indicated.  
Thirty-six responders opposed recording arrival/departure times of children and staff because of the paperwork this incurs.  OCFS will accept attendance sheets used by other agencies, as long as it depicts accurate times. No changes will be made based on comment. 
413 Definitions, Enforcement and Hearings
Six responders supported the changes to role definitions; two opposed. The Office reviewed those comments and no changes are indicated.  
Eight responders supported the clearer language in 413, increases in fines, and ability of OCFS to suspend. Seven opposed the ability of OCFS to fine.  OCFS reviewed all comments and no changes are indicated.
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