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This assessment responds to the comments received on the Proposed Regulations for Parts 413 and 414, and Sub-parts 418-1, and 418-2, of Title 18 of the New York State Code of Rules and Regulations. The Notice of Proposed Rule Making was contained in the State Register issued on January 29, 2014.
The Office of Children and Family Services (OCFS) received one thousand nine-hundred and sixty-five (1,965) comments from two hundred and fifty-five responders during the public comment period. Responses were received from Child Care Resource & Referral Agencies, child care program directors, registration staff, program employees, public citizens, program owners, site supervisors, administrators, focus group leaders, a school-age network, a city health agency, a youth and community organization, credential advisors, policy chair for a health network, parents, scientific research organization, trainers, a capacity builder, a child care council, community based organizations, city school district, children’s institute, child advocacy group, licensing staff, and others who chose not to identify themselves.  Most responders included comments on more than one provision of the proposed regulations. The assessment below is divided into four sections: Assessment of Public Comment Relative to Day Care Centers, Assessment of Public Comment Relative to School Age Child Care, Assessment of Public Comment Relative to Small Day Care Centers and Assessment of Public Comment Relative to Child Day Care Definitions, Enforcement and Hearings.  Every comment was processed and considered by OCFS in this assessment. 
Assessment of Public Comment Relative to Day Care Centers 
The Office of Children and Family Services received nine-hundred comments from one hundred and fifty-three responders. Of the one-hundred and fifty-three responders: sixty-one are center directors, thirteen are program staff, ten are Child Care Resource and Referral employees, three are health care consultants, nine center owners, three are licensing/registration staff, two are parents, four identified as public, two identified as administration,  two are directors of health agencies, one from a scientific research organization, two trainers, one capacity builder, forty chose not to specify a role and the last identified as coming from the Early Care and Learning Center. Some of the individual responders above noted that they were sending comment on behalf of focus groups. 
In the report below, OCFS combined similar comments from numerous responders for the purpose of assessing & responding to the comments. The consolidated text comments and OCFS responses are grouped in categories based on the comment returned during the public comment period.  The following is an assessment of the comment received organized by the section of regulation for which the comment pertains.  Every comment was processed and considered by OCFS in the assessment.
Section 418-1.1 Definitions, Enforcement and Hearings
No comments received.
Section 418-1.2 Procedures for applying for and renewing a license
The Office of Children and Family Services (OCFS) received a total of six comments concerning this section of proposed regulation.   The following describes those comments:
One of the six responders requested that training topics be moved to this section of regulations. Training requirements are cited under sections 418-1.11 & 418-1.14. OCFS asserts that this meets the needs of those seeking information regarding requirements on training.  OCFS reviewed this comment and will make no changes based on its review.
One of the six responders asked how close to a program does an environmental hazard have to be in order that it be reported to OCFS.  OCFS offers direction and explanation on environmental issues in its guidance documents and forms used for this purpose.  OCFS reviewed this comment and will make no changes based on its review.  
A third responder shared the belief that all child care programs should be licensed with no exception for nursery programs. The definition of child day care is set in statute and may not be changed by regulation. OCFS reviewed this comment and will make no changes based on its review.
One of the six responders disagreed with the statutory requirement for staff to be checked against the Justice Center’s staff exclusion list. This requirement is set in statute and may not be changed by regulation. OCFS reviewed this comment and will make no changes based on its review.
One of the six responders noted that he/she appreciated the clarifications made in regulation and the extended licensing period for day care centers. OCFS reviewed this comment and will make no changes based on its review.
The sixth responder shared the belief that the regulations in general set too high expectations for children and staff, however, no specifics were shared.    OCFS asserts that its regulations set expectations that meet the health and safety needs of children in care. OCFS reviewed this comment and will make no changes based on its review.
Section 418-1.3 Building and Equipment
OCFS received a total of forty comments concerning this section of proposed regulation. The following describes those comments:
Nine of the forty responders made comments concerning proposed regulations that will require all newly licensed centers to install two sinks in the infant rooms. 
Four of the nine responders commenting on the requirement for new programs to have two sinks in the infant room, proposed grandfathering existing programs with fewer sinks and two of the nine responders asked for “clearer language” concerning the start date of this requirement. Existing programs are not required in proposed regulation to add sinks in infant rooms.   OCFS reviewed the comments and will make no changes based on its review.
One of the nine responders commenting on sinks suggested changing the wording concerning the purpose of sinks. OCFS asserts that its language explains that one of the required sinks will serve as a washbasin for bottles and dishes the other for diaper changing needs and hand washing. OCFS reviewed this comment and will make no changes based on its review.
Another one of the nine responders commenting on sinks asked that OCFS allow portable sinks as an alternative.  OCFS’ opinion is that installing a permanent sink serves the health and safety needs of children far better than a portable sink.  OCFS reviewed this comment and will make no changes based on its review.
The final comment on this topic of sinks suggests that two citations, 418-1.3(l)(5) and (6), be combined.  OCFS asserts that the two citations are clear and should remain as written. It was one of OCFS’ goals in writing the proposed regulations to split up long citations that contained multiple requirements. This was done to provide clarity so that programs were cited for a specific deficiency. OCFS reviewed this comment and will make no changes based on its review.
Ten of the forty responders commented on proposed language concerning square footage requirements for classroom space and the requirement to notify and receive approval for the reassignment of classroom space to a different age group of children. 
Three of the ten responders commenting on the square footage proposed regulation questioned the need for such requirements for centers. Square footage is assessed in determining the amount of children that may be safely cared for in any individual space. Space and square footage must be assessed and approved as it directly affects the licensing capacities of centers.  This prevents overcrowded areas and allows children to comfortably walk, sit, crawl and play. OCFS reviewed these comments and will make no changes based on its review.
One of the ten responders commenting on square footage requirements requested that OCFS define the extra square footage needs for the napping and sleeping needs of infants and toddlers.  The regulatory citation requires that the space used for sleeping be such that it accommodates a crib for each child in care. OCFS reviewed this comment and will make no changes based on its review.
Another one of the ten responders on the topic of square footage requirements requested that square footage include a gross motor room outside the classroom. Adding this space to the calculation reduces the space where children spend most of their day and reduces needed space for walking, sitting, crawling and playing.  This reduction would compromise safety. OCFS reviewed this comment and will make no changes based on its review.
Three of the ten responders commenting on square footage needs and classroom space opposed the requirement to have OCFS’ approval when reassigning classroom space, claiming it was unnecessary.  OCFS has inspected programs that were approved to use a classroom for one age group and the program subsequently reassigned the classroom to serve a different age group. Room requirements differ by age group making approval before reassigning classroom space to a different age group. OCFS these comments and will make no changes based on its review.
Two of the ten responders commenting on square footage and classroom space objected to approving movement of children to different classrooms based on expecting delays in the approval process.   OCFS does not expect delays that would interfere with a program’s operation. OCFS reviewed these comments and will make no changes based on its review.
Six of the forty comments received concerned proposed language requiring that the building number of the day care program be conspicuously displayed and visible from the street. 
Four of the six responders commenting on the requirement to post building numbers  questioned whether all day care programs were included in this requirement; noting that some are in schools and others are on property far from a nearby street. This is a requirement that has been supported by emergency services and 911 responders.  The majority of child care programs are in compliance with this proposed requirement. OCFS reviewed these comments and will make no changes based on its review.
One of the six responders commenting on building numbers questioned how large the address numerals will have to be.  The numbers must be visible from the street. In some situations the numbers may have to be larger to be seen from the street, as such a definitive size cannot be added to the regulation.  OCFS reviewed this comment and will make no changes based on its review.
Yet another one of the six responders commenting on building numbers noted that visible numbers on buildings is a reasonable request.  OCFS reviewed this comment and will make no changes based on its review.
Two of the forty responders asked if a form will be developed to address documenting safe travel to and from an off campus playground. On the same topic, another responder asked that the wording “diagram outlining safe travel” be changed to “plan outlining safe travel.” OCFS will assess the need for a form to outline safe travel.  A diagram is required and a plan would be in addition to a diagram.  OCFS reviewed these comments and will make no changes based on its review.
One of the forty responders requested that OCFS provide a list of appropriate floor coverings for concrete surfaces within a building. OCFS will not be providing a list of appropriate floor coverings as a list may change in time. The intent of the regulation is to require that concrete floors be covered. Concrete is not acceptable flooring for young children.  OCFS reviewed this comment and will make no changes based on its review.
Two of the forty responders asked if children who become ill can be cared for in classrooms or must be cared for outside the classroom.  The regulatory language states that a separate, quiet area must be available for children who become ill. The area must also be supervised. This can be space within the classroom or outside the classroom as long as it is separate, quiet and supervised.   OCFS reviewed these comments and will make no changes based on its review.
Three of the forty responders inquired as to whether space for children’s belongings must be a “cubby.” Centers may choose how and what they will use to store children’s personal items separately. One way to do this is to use “cubby” spaces, but there are other ways.  OCFS reviewed these comments and will make no changes based on its review.
Three of the forty responders made comment on the room temperature requirement in centers. Two of the three responders asked if the regulation can be changed to allow for a range in temperature between 65° and 72°; the other responder questioned whether there is a maximum temperature permitted in regulation. OCFS believes its regulation is reasonable as it is written because The American Academy of Pediatrics and Public Health Association recommended a temperature of 68°. OCFS has not set a maximum temperature but requires that centers be well ventilated and that children be offered hydration. OCFS reviewed these comments and will make no changes based on its review.
One of the forty responders asked for a definition of “age groups.”  OCFS addresses the age of children who may be cared for at a program in Section 413.2(b), and the appropriate supervision ratios in 418-1.8.   OCFS reviewed this comment and will make no changes based on its review.
One of the forty responder requested that tepid, not hot, water be permitted. Tepid water will not sanitize dishes or bottles used in day care. OCFS reviewed this comment and will make no changes based on its review.
One of the forty responders disagreed with removing the regulation which prohibits children’s coats and outer garment from touching. While keeping children’s coats and outer garments from touching was once thought to keep lice and other parasites from spreading, children are touching each other and staff during the day making the practice ineffectual. OCFS reviewed this comment and will make no changes based on its review.

Section 418-1.4 Fire Protection
A total of fourteen comments were received on this section of regulation. The following describes those comments:
Two of the fourteen responders disagree that staff should be trained in fire equipment functions and instead noted that the staff should be getting children out of the building only. OCFS would agree that the primary role of staff in an emergency is to keep children safe and remove them from harm and yet many circumstances can occur during an emergency and training in safety equipment can be beneficial to the safety of those involved. OCFS reviewed these comments and will make no changes based on its review.
One of the fourteen responders agreed with the need to instruct all staff in using fire suppression equipment and systems. OCFS reviewed this comment and will make no changes based on its review.
Another one of the fourteen responders questioned whether staff needed instruction in using a fire extinguisher.    The proposed regulation would require that staff be instructed in the use of fire extinguishers. OCFS reviewed this comment and will make no changes based on its review.
One of the fourteen responders noted that the inspection of fire alarms and suppression systems in school buildings is included in the certificate of occupancy.  OCFS recognizes and allows for this in its proposed regulation. OCFS reviewed this comment and will make no changes based on its review.
Another one of the fourteen responders made the point that fire equipment used in schools may differ from other buildings. OCFS does exempt programs located in public schools from certain requirements.  OCFS recognizes those exemptions and lists them in 418-1.2. OCFS reviewed this comment and will make no changes based on its review.
Two of the fourteen responders questioned the proposed regulation regarding rooms containing boilers, fuel burning furnaces or other fuel burning heating equipment being constructed using a minimum of one-hour fire resistant materials claiming that the regulation was not current and inconsistent with fire code.  This standard must only be met when required by Fire Code and Building Code of New York State, or other applicable fire and building codes when the Fire Code and Building Code of New York State are not applicable. OCFS reviewed these comments and will make no changes based on its review.
One of the fourteen responders commented on the proposed regulation that would require centers to practice primary and secondary paths of egress by asking how this is done. The proposed regulations require that programs teach children two paths out of the building in emergencies. Emergency drills must alternate using the primary and then secondary routes. OCFS reviewed this comment and will make no changes based on its review.
One of the fourteen responders agreed that alternating the routes out of the building during drills will increase safety.  OCFS reviewed this comment and will make no changes based on its review.
One of the fourteen responders disagreed with the regularity of fire drills and suggests the requirement be eight times a year rather than 12 (monthly). OCFS maintains that these requirements are needed for day care center program as they register children new to the program on a continuous basis and practice supports readiness. OCFS reviewed this comment and will make no changes based on its review.
One of the fourteen responders criticized the proposed regulations for not including children with special needs in its regulation for fire safety.    This requirement is included in section 418-1.5: Safety, and states the following: The evacuation plan must account for the variety of needs of children, including those with disabilities.  OCFS reviewed this comment and will make no changes based on its review.
One of the fourteen responders noted that the OCFS regulation concerning combustible material not being stored in furnace rooms should also include the NYS Fire Code language which includes banning combustible material in boiler rooms, mechanical rooms or electrical equipment rooms. OCFS maintains that the proposed language is sufficient; since the proposed regulation requires compliance with all NYS Fire Code and could not possibly include all Code language in its regulation. OCFS reviewed this comment and will make no changes based on its review.
One of the fourteen responders noted that requiring fire inspections by OCFS fire safety representatives, local fire code personnel and a fire alarm company is redundant and expensive. OCFS asserts that while several authorities may inspect a fire system, each has a different role and focus.  Local code officials check the fire alarm system (some do charge a nominal fee, others by square footage) as part of their responsibilities in inspecting the entire building for code compliance.  The state-licensed fire alarm specialist inspects the equipment installed for performance reasons (a fee is charged). OCFS has a regulatory responsibility to make sure that these functions have been performed by local code inspectors and the fire alarm company (no cost to the program) but OCFS fire safety representatives are not qualified to inspect the performance of the system nor are they necessarily code certified.  Fire safety representatives are there to verify compliance with inspection requirements. OCFS reviewed this comment and will make no changes based on its review.
Section 418-1.5 Safety
A total of one-hundred and seven comments were received concerning this section.  The following describes those comments:
Of the one-hundred and seven comments received, twenty-eight comments concerned the proposed addition of firearm safety language. The following summarizes those comments:
Of the twenty-eight comments, sixteen of the responders commenting on firearm safety disagreed with the requirement to post a sign in the building banning any firearms.  The reasons noted by responders were that the sign would in effect announce that the program is unarmed; the signs will cause stress and fear in parents and will not deter a person from entering the program with a gun.  OCFS believes the posted sign is needed to alert parents and others that firearms are generally not permitted in the day care center. OCFS reviewed these comments and will make no changes based on its review.
Four of the twenty-eight responders commenting on firearms claim the ban is unconstitutional as it bans firearms in a private facility. Excluding firearms from day care centers is a health and safety decision on the part of OCFS. OCFS has as its core objective the protection, safety and well-being of children in care.  OCFS reviewed these comments and will make no changes based on its review.
Two of the twenty-eight responders commenting on firearms noted that day care staff will be unable to enforce the ban because they will not know if a parent is armed. OCFS is not requiring that staff assess whether parents are carrying arms. The regulations ban all unauthorized persons from carrying firearms and require that a sign is posted to notify of the ban.  OCFS reviewed these comments and will make no changes based on its review.
One of the twenty-eight responders commenting on firearm safety questioned whether police and other law enforcement personnel could pick up his/her child carrying a service revolver.  Four of the twenty-eight responders commenting on firearms agreed with the ban on firearms but two of the four suggested allowing police officers in the program with firearms.  Police and other law enforcement groups are permitted to possess a firearm in accordance with federal and state law. This regulation would not ban firearms from those groups. OCFS reviewed this comment and will make no changes based on its review.
One final responder on the topic of firearms claimed that criminal procedure law Section 1.20(34) addresses the right of peace officers to carry firearms in child care centers. Police and other law enforcement groups are permitted to possess a firearm in accordance with federal and state law; this regulation would not ban firearms from those groups. OCFS reviewed this comment and will make no changes based on its review.
Twenty-nine of the one-hundred and seven comments received addressed the proposed ban on reptiles and amphibians in centers.
Twenty-one of the twenty-nine responders commenting on a proposed ban for reptiles and amphibians disagreed with the ban. One of the twenty-one responders (a day care center employee) mailed to OCFS, hard copy of 1,500 signatures opposing the proposed regulation banning reptiles and amphibians. Reasons for the disagreement included the notion that children can learn responsibility and life lessons from the task of caring for pets.  OCFS reviewed this matter and based on the high risk of transmission of salmonella and its potential to affect the health of children, the proposed ban shall remain in its proposed regulation.  OCFS reviewed these comments and will make no changes based on its review.
One of the twenty-nine responders commenting on the proposed ban of reptiles and amphibians is a health alliance group that wrote supporting the ban and claimed that reptiles and amphibians cause a high risk of salmonella especially to children under five years old and those who are immune compromised. Given the severity of the potential health risks that reptiles and amphibians may cause to very young children, OCFS has reviewed the comment and will make no changes to the proposed language.
Seven of the twenty-nine responders commenting on the ban of reptiles and amphibians questioned whether the ban would affect participation in activities with petting zoos. OCFS proposed regulation bans reptiles and amphibians in centers; it does not ban programs from field trips to petting zoos.  OCFS has reviewed the comments and will make no changes to the proposed language.
The following seven comments of the one-hundred and seven received supported proposed regulations on the following changes in regulation:
One person agreed with the need for a flashlight in all classrooms.   Another person wrote to agree with the requirement that field trips located far from emergency services should include a staff trained in CPR and first aid.  Another responder liked the change to radiator cover requirements. Yet another responder agreed that programs should have an extra supply of food for emergencies. Another wrote to support the requirement of carbon monoxide alarms. One of the seven wrote in support of the ban on large trampolines, while the last responder wrote in agreement with using EPA approved cleaning materials. OCFS has reviewed the comments and will make no changes to the proposed language.
Of the one-hundred and seven comments received three responders each asked for one of the following terms to be defined. The three terms are: communicable illness, one-person trampoline, and aquatic activity.  OCFS believes these terms are clear and explained in separate trainings and communications. OCFS has reviewed the comments and will make no changes to the proposed language.
Of the one-hundred and seven comments received, eleven responders commented in the form of a question. The following summarizes those questions:
One responder asked if the center may use a phone with battery back-up. The OCFS proposed regulations do not prohibit this. OCFS reviewed this comment and will make no changes based on its review.
Another question was: What is a safety plan? OCFS has guidance and an on-line training to help programs develop a safety plan for use in emergencies. OCFS reviewed this comment and will make no changes based on its review.
One of the eleven responders asked which animals need licenses.  Owners of dogs over the age of four months must apply for a dog license in NYS.  NYS Agriculture & Markets can offer additional technical support. OCFS reviewed this comment and will make no changes based on its review.
One of the eleven responders asked: May a program use a bag that seals instead of bags that tie? Yes, bags that seal may be used in place of bags that tie. OCFS reviewed this comment and will make no changes based on its review.
Another one of the eleven responders asked:  how does OCFS count the number of steps on a stair case in determining when a railing is needed? A simple way to measure steps is to start at the top, walk down the stairs and start counting as your foot hits the step below the top platform counting every stair, plus the flat bottom part. This is consistent with code. OCFS reviewed this comment and will make no changes based on its review.
Another one of the eleven responders asked: Is a stroller an evacuation device? Evacuation must happen quickly in an emergency situation.  The time needed to strap children into a stroller would take considerable time and would prevent the program from moving children out in a quick and organized manner. If there is a stroller designed for this purpose, OCFS will review on a case-by-case basis.  OCFS reviewed this comment and will make no changes based on its review.
Another one of the eleven responders asking questions asked: What can infants sit in? There are many safe devices on the market made for infants.  Technical assistance is available to programs that may need suggestions on this matter. OCFS reviewed this comment and will make no changes based on its review.
Two responders asked where carbon monoxide detectors should be installed. Carbon monoxide detector placement is addressed in NYS Fire and Building Code. OCFS employs fire safety representatives who can offer guidance on specific plans to install them. OCFS reviewed these comments and will make no changes based on its review.
Another one of the eleven responders asked: Who is the agency that inspects for the Consumer Product Safety Commission (CPSC) standards on playgrounds?  The Consumer Product Safety Commission (CPSC) has inspectors who have the authority to inspect.  OCFS reviewed this comment and will make no changes based on its review.
One final responder asked: Can you explain what bodies of water necessitate supervision by a lifeguard?  Whenever children are swimming a lifeguard that has a certification for the body of water being used for swimming must be on duty.   OCFS reviewed this comment and will make no changes based on its review.
Of the one-hundred and seven comments received, twenty comments concerned the topic of emergency preparedness. A breakdown of those comments follows:
Eight of the twenty responders commenting on emergency preparedness disagreed with a shelter-in-place drills claiming drills may frighten children. OCFS has provided training for day care programs concerning how to instruct children on these matters in a non-frightening manner.  OCFS’ position is that prepared children will respond in an organized manner, should a real emergency call for such action. If children are preparing routinely, they will not be frightened should they need to use this training.  OCFS has reviewed the comments and will make no changes to the proposed language.
Four of the twenty responders commenting on emergency preparedness noted that parents should not be told where emergency relocation sites are until the program is relocated and safe. Parents must be told where their children will be taken in an emergency. Research shows that parents will dismiss danger to retrieve their child from harm even when cautioned not to go to the location.  If a parent is informed where their children will be taken in an emergency, they can be directed to the relocation site. OCFS has reviewed the comments and will make no changes to the proposed language.
Five of the twenty responders commenting on emergency preparedness wanted to know how to document that a shelter-in-place drill was conducted and whether OCFS would create a form.  OCFS has created a form for this purpose. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the twenty responders commenting on emergency preparedness asked if OCFS would train on emergency preparedness. An on-line training is available, at no cost to the program, on the OCFS website. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the twenty responders commenting on emergency preparedness suggested that OCFS change shelter-in-place drills to once a year instead of two times a year. OCFS believes very young day care children are better prepared when practice occurs more frequently. OCFS’ position is that practicing twice a year is needed. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the twenty responders commenting on emergency preparedness agreed with the need for shelter-in place-food supplies.  OCFS has reviewed the comment and will make no changes to the proposed language.
Four of the one-hundred and seven responders disagreed with regulation banning the use of child protective covers on exit doors.  The four responders noted that children with special needs may attempt to leave a program if the doors are opened. Using protective covers on exit doors blocks egress. As such, it would also keep a child from exiting the building if an emergency occurred and an adult was not near enough or was unable to open the door.  Vigilant supervision is required of all children so that no child leaves unnoticed. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the one-hundred and seven responders asked that the language relative to pets be changed so that it protects children (not adults) from animals that pose a threat.   OCFS believes that an animal that poses a threat to anyone, including adults, may be a threat to children as well.  OCFS has reviewed the comment and will make no changes to the proposed language.
One of the one-hundred and seven responders commented that the regulation requiring that strangulation hazards such as ropes, window and door blind cords, and wires must be inaccessible and secured from children is too subjective.  OCFS believes the language and its intent is clear in prohibiting the accessibility of such items, which could strangle a child in care. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the one-hundred and seven responders disagreed with regulation requiring glass doors be marked to avoid impact. Glass doors present a hazard for young children. Marking the door alerts that there is a barrier that must be avoided OCFS has reviewed the comment and will make no changes to the proposed language.
One of the one-hundred and seven responders commented that additional language is needed to specify that phones should be able to make “outside” calls.  OCFS believes the intent of the regulation language is clear in requiring the phone be available for general use and emergencies: as such, the phone must be able to be used to reach persons outside the building. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the one-hundred and seven responders thought that the regulation calling for barriers around pools and ditches was duplicative of regulation requiring a one-hour fire resistant material around boilers and furnaces. These two citations are separate and distinct because one is a fire code requirement (cited in 418-1.4) and the others are grouped together as physical hazards. OCFS maintains that these two citations are distinct. OCFS has reviewed the comment and will make no changes to the proposed language.
Section 418-1.6 Transportation
OCFS received a total of fourteen comments relative to this section of proposed regulation. The following describes those comments:
Four of the fourteen responders asked for additional regulatory language to clarify requirements of posting a transportation schedule for field trips.  An additional four of the fourteen responders asked what they would need to include on a daily transportation schedule and three responders asked if they were obligated to add children’s school bus schedules to the posting.  The regulations require that daily transportation services be posted.  If a field trip will require a form of transportation, the program must post that where a parent will see it.  In order to clarify that school bus services are not under the authority of OCFS or the program, OCFS will clarify the requirement to post transportation schedules. OCFS has reviewed the comments and will make only the change indicated above.
One of the fourteen responders disagreed with the proposed language requiring that the program’s driver pull over to a legally permitted parking area to make any calls from within the vehicle.  The responder claimed that congested urban traffic prevents this from being practical.  OCFS believes that if it is necessary to make or receive a phone call while transporting children, such phone calls should be made from a safe, legally parked location. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the fourteen responders asked if a radio device could be used when driving.  OCFS believes the language banning all electronic communication devices includes radios. In order to use the radio, the driver must pull off the roadway to a legally permitted parked position. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the fourteen responders questioned if child to staff ratios are required on buses. Child-to-staff ratio is addressed in statute. The regulations regarding appropriate ratios cannot be revised without a statutory revision. Supervision ratios are required when a program is transporting children in care. OCFS has reviewed the comments and will make no changes to the proposed language.
Section 418-1.7 Program Requirements
OCFS received a total of one-hundred and sixty-eight comments on this section of regulation.  The following describes those comments:
Thirteen of the one- hundred and sixty-eight responders pointed out that 418-1.7(w) and 418-1.7(z) contained the same language. OCFS has reviewed the comments and will correct this duplication.
Of the one hundred and sixty-eight comments received fifty concerned naptime issues.  The following describes those comments:
Ten of the fifty responders commenting on naptime issues disagreed with the prohibition from confining children who no longer nap to a sleeping surface during nap time periods. The responders added that these children should be confined to the cot and given toys to play with while others napped. One of the ten responders also asked that OCFS add language that would allow programs to work with parents on an agreement allowing the center to place a child who appears tired on a sleeping surface for a period of time to see if the fall asleep. OCFS does not agree with the practice of requiring children to stay in a confined space such as a cot for hours at a time. Certainly OCFS would expect that parents and staff discuss the needs of a particular child and whether they are at a point in their development that naps are no longer needed.  This would not require a change in language to the proposed regulations. OCFS has reviewed the comments and will make no changes to the proposed language.
Three of the fifty responders commenting on naptime issues agreed with the proposed language prohibiting the confining of children to a sleep surface when they have stopped napping. Children should not be confined to a space for this long period of time.  OCFS has reviewed the comments and will make no changes to the proposed language.
Eighteen of the fifty responders commenting on naptime issues asked how the program would know which children no longer take naps. Children are typically between the age of two and three when their needs for an afternoon nap changes. Knowing the individual child and speaking with the parent is useful in developing a plan. OCFS has reviewed the comments and will make no changes to the proposed language.
Seven of the fifty responders commenting on naptime issues asked if a program’s written policy agreements could count as napping agreements.  Yes, a written policy could work, as long as it includes the requirements of regulation such as where and on what children will sleep and what supervision is provided. OCFS has reviewed the comments and will make no changes to the proposed language.
Six of the of the fifty responders commenting on naptime issues  disagreed with written napping agreements, claiming they would vary too much from child to child. Another of the fifty responders commenting on naptime issues asked that napping agreement be defined. An agreement includes: the area where children will nap, the sleeping surface (cot, mat, bed or crib) to be used and the supervision made available for napping.  OCFS believes this requirement prompts discussion between the parent and program and is not onerous. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the fifty responders commenting on naptime issues, agreed with napping agreements between parents and the program. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the fifty responders commenting on naptime issues asked what would be considered an appropriate rest period. Children generally fall to sleep when tired and wake when they are rested.  What is appropriate for one child may differ from another. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the fifty responders commenting on naptime issues asked if children no longer nap is an agreement needed. An agreement between the program and the parent is required, however the agreement can just state that the child in question no longer naps. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the fifty responders commenting on naptime issues asked if music could be played during nap time.   OCFS has not proposed any prohibition on music at any time, including nap time. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the fifty responders commenting on naptime issues asked how often these nap agreements are updated. As with all agreements, they should be updated as circumstances change. OCFS has reviewed the comment and will make no changes to the proposed language.
Of the one hundred and sixty-eight comments received, the proposed restrictions on the use of electronic devices including cell phones, hand held media devices and television use resulted in twenty-eight comments. The following describes those comments:
Eight of the twenty-eight responders commenting on media devices agreed with changes in regulation to reduce media reduction and obesity prevention. OCFS has reviewed the comments and will make no changes to the proposed language.
Three of the twenty-eight responders commenting on media devices asked that language be changed to allow children who do not nap to watch visual media devices during this time period.  Television and other electronic visual media must be turned off while children are sleeping, and during established nap times. If television or other electronic visual media is used, it must be part of a planned developmentally appropriate program with an educational, social, physical or other learning objective that includes identified goals and objectives.  Television and other electronic visual media must not be used solely to occupy time. OCFS has reviewed the comments and will make no changes to the proposed language.
Two of the twenty-eight responders commenting on media devices asked that the regulations include clarification on what the term “learning objective” means.  The common understanding of learning objective applies here. A learning objective is having an educational, social, or physical learning or achievement goal. OCFS has reviewed the comments and will make no changes to the proposed language.
Four of the twenty-eight responders commenting on media devices asked if staff were permitted to use an electronic device during nap time for lesson planning. The proposed regulations allow their use for business purposes. OCFS has reviewed the comments and will make no changes to the proposed language.
Four of the twenty-eight responders commenting on media devices asked if school age children can watch movies and another asked if school age children are in the program all day, do restrictions still apply.  School-aged children attending a child care center are considered in the regulations and there are no exemptions written in regulation that would allow them to watch movies or use media devices unless the use of those media devices has a learning objective. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the twenty-eight responders commenting on media devices agreed with prohibiting all visual media for infants, another disagreed.  OCFS consulted with the federal Office of Child Care and the New York State Department of Health to draft regulatory language that best meets the recommended allowances for media devices for young children. OCFS’ position is that the regulations meet this minimal standard. OCFS has reviewed the comment and will make no changes to the proposed language.
Two of the twenty-eight responders commenting on media devices asked that the proposed regulation set a time limit for television use, rather that limit the materials watched.  OCFS believes that setting a time limit for television does not allow for the use of such devices when they are appropriately used for teaching, instruction and homework use.  OCFS has sought to approach this issue by examining what and how the devices are used rather than how long they are in use. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the twenty-eight responders commenting on media devices disagreed with all limitations of cell phone use by staff.  OCFS believes cell phone use distracts staff from supervising children. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the twenty-eight responders commenting on media devices was received in the form of a question: May a non-verbal child use an electronic device for communication purposes?  Use of this kind is certainly not the standard use and as such, OCFS would work with the program to understand the use of the electronic device and will make individual decisions based on a child’s needs for such equipment.  OCFS has reviewed the comment and will make no changes to the proposed language.
Thirteen of the one hundred and sixty-eight comments received, concerned providing parents and children with guidance on child abuse and maltreatment. The following describes those comments:
Nine of the thirteen responders commenting on providing guidance on child protective issues asked what method can be used to guide parents and children on this topic.  Another responder asked what is appropriate to share on the topic.   OCFS provides information to share with parents on this topic and will continue to do so. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the thirteen responders commenting on providing guidance on child protective issues disagreed with sharing this information with parents. OCFS believes this regulation supports child abuse and maltreatment education to parents on this very important topic and supports the protection of children. OCFS has reviewed the comment and will make no changes to the proposed language.
Two of the thirteen responders commenting on providing guidance on child protective issues asked if parents must agree to allow programs to guide children on protecting themselves from abuse. Parental agreement is not needed. OCFS offers several pamphlets and brochures on this topic that meet the requirement in regulation. OCFS has reviewed the comments and will make no changes to the proposed language.
Of the one hundred and sixty-eight comments received, thirty-one responders commented on the proposed changes relative to safe sleep, bedding hygiene and safety. The following summarizes those comments: 
Two of the thirty-one responders commenting on safe sleep requirements requested that OCFS insert the words “less than 12 months” to the requirements that infants be put to sleep on their backs and other safe sleep measures. Although safe sleep practices do focus on children under twelve months, OCFS defines infants as a child up to 18 months of age.  Generally, classrooms for infants are set up for children 6 months to 18 months of age. It is with this in mind, and to create consistency of practice that OCFS included all infants in this regulation. OCFS has reviewed the comments and will make no changes to the proposed language.
Five of the thirty-one responders commenting on safe sleep requirements asked if the program was required to have bed coverings. The proposed regulations do require bed coverings. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the thirty responders commenting on safe sleep requirements asked if two-year-old children can use a pillow. The regulatory language does not ban pillows for this age group. OCFS has reviewed the comment and will make no changes to the proposed language.
Seven of the thirty-one responders commenting on safe sleep requirements disagreed with a restriction against stacking mats and cots.  OCFS has not banned the stacking of mats or cots.  The proposed regulations state that mats and cots must be stored so that the sleeping surfaces do not touch when stacked. OCFS has reviewed the comments and will make no changes to the proposed language.
Six of the thirty-one responders commenting on safe sleep requirements disagreed with the prohibition of children sleeping in swings, while another responder wanted to know how long a child can sleep in a swing. OCFS has proposed these regulations in line with accepted safe sleep practices that support the health and well-being of children. Children who fall asleep while in a swing should be promptly transferred to a crib. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the thirty-one responders commenting on safe sleep requirements agreed with safe sleep practices. OCFS has reviewed the comment and will make no changes to the proposed language.
Two of the thirty-one responders commenting on safe sleep requirements, wrote to agree that only one child may occupy a crib; two others asked if two children could use the crib on different days. OCFS proposed regulations ban a program from having two children sleep together in a crib. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the thirty-one responders commenting on safe sleep requirements asked if a child falls to sleep on a walk do they have to return to the program immediately. OCFS understands that children fall asleep as needed and not necessarily as planned.  When the program staff return with the group of children to the site the sleeping child would need to be transferred to a crib.  OCFS has reviewed the comment and will make no changes to the proposed language.
One of the thirty-one responders commenting on safe sleep requirements asked that existing programs be grandfathered as it relates to requiring a 2 foot space between each cot.  OCFS set this space as the needed space for a staff person to move between cribs and monitor sleeping children. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the thirty-one responders commenting on safe sleep asked that OCFS add to regulation a number of other infant holding devices in which a child may not be confined for long periods.   OCFS believes the wording is inclusive of all such devices. OCFS has reviewed the comment and will make no changes to the proposed language.
Of the thirty-one responders, one responder asked that OCFS insert the word “child’s” in its language that describes who needs to prescribe a car seat as an appropriate sleeping surface. OCFS asserts that the requirement is clear as written. OCFS has reviewed the comment and will make no changes to the proposed language.
Of the one hundred and sixty-eight comments received, eight comments were received relative to requiring children to have outdoor play every day. The following summarizes those comments:
Two of the eight responders stated that they strongly believe the regulation requiring children to have outdoor play every day should return to the wording in the prior regulations. It should say daily supervised outdoor play is required for children in care.  OCFS reviewed the language and will change the language requiring outdoor play back to the original wording for clarity.
Four of the eight responders commenting on outdoor play disagreed that a parent should be able to request that their child not play outside.  OCFS acknowledges that there may be many reasons for which a parent would ask that their child not go outside on a given day.  The proposed language does not require that the program allow this if they do not have the staff to supervise the child. OCFS has reviewed the comments and will make no changes to the proposed language based on this comment.
Two of the eight responders commenting on outdoor play asked that OCFS define a maximum and minimum temperate to describe extreme weather.  Extreme weather is not solely based on temperature.  Extreme weather conditions can include winds, tornadoes, rain storms, snow storms, etc.  OCFS offers guidance outside the regulations to programs on this topic. OCFS has reviewed the comments and will make no changes to the proposed language based on this comment
Of the one- hundred and sixty-eight comments received, two responders asked if OCFS has regulations on swaddling infants.  The regulations do not address this issue. OCFS has reviewed the comments and will make no changes to the proposed language.
Of the one hundred and sixty-eight comments received, eleven comments were submitted relative to requiring physical activity every day in a program. The following summarizes those comments:
Two of the eleven responders commenting on physical activity requirements agreed with scheduling physical activity, one disagreed. OCFS asserts that that physical activity is in the best interest of the children in care at the program. OCFS has reviewed the comments and will make no changes to the proposed language.
 One of the eleven responders commenting on physical activity requirements identified “tummy time” as a welcomed addition to regulation; yet another asked if tummy time sessions needed to be recorded. The regulations support this concept and do not require that this activity to be documented. OCFS has reviewed the comments and will make no changes to the proposed language.
Four of the eleven responders commenting on physical activity requirements wanted to know if there was a time period (in minutes) required for physical activity. One responder suggested that 60 minutes every day of moderate to vigorous activity is appropriate. The proposed regulation requires that physical activity take place every day; it does not specify a time period or intensity level.  OCFS has reviewed the comments and will make no changes to the proposed language.
One of the eleven responders commenting on physical activity requirements asked if gross motor activity is an outdoor or indoor requirement.   OCFS proposed regulation allows both indoor and outdoor gross motor activity. OCFS has reviewed the comment and will make no changes to the proposed language.
Of the one hundred and sixty-eight comments received, ten responders sent comment on regulatory requirements concerning sharing program information with parents.  The following summarizes those comments:
Of the ten responders commenting on information required to be given by a program to parents, two asked if information can be supplied via a link to their website; eight others asked if information can be contained in a parent handbook. OCFS has not specified how a parent is given information, just that they must receive the information. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the one hundred and sixty-eight responders asked that OCFS write a different set of regulations for programs that operate within schools and those operating in community based programs.  The regulations address both situations where needed. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the one hundred and sixty-eight responders disagreed with regulation requiring that the program refer parents to other community resources as needed.  OCFS believes this requirement is within the scope of the program’s responsibilities. OCFS has reviewed the comment and will make no changes to the proposed language.
Section 418-1.8 Supervision
OCFS received a total of one-hundred and thirty-three comments on this section of proposed regulation. The following describes those comments:
Twenty-five of the one-hundred and thirty-three responders commented on the proposed regulation requiring that group size be maintained in common areas of the building and grounds. 
Seven of the twenty-five responders commenting on maintaining group size asked that OCFS add an exemption for center wide events such as assemblies and festivities.  Research has shown that when teachers have fewer children to supervise and the group size is limited, it reduces the likelihood of injuries and illness in children and increases opportunities for positive interaction with children. Excessive numbers of young children increase the danger of high staff stress and loss of control.  OCFS’ proposed regulation allows multiple groups to use the same area as long as the space provided is large enough to accommodate multiple groups and those groups are kept separate and not comingled.   OCFS has reviewed the comments and will make no changes to the proposed language.
Seven of the twenty-five responders commenting on maintaining group size disagreed with the proposed regulation and preferred to allow groups to mingle when age groups were the same. Group size is important in maintaining the safety of children.  When groups are larger than what is called for in regulation or mingled together, supervision, and as a result, safety becomes compromised. OCFS has reviewed the comments and will make no changes to the proposed language.
Eleven of the twenty-five responders commenting on maintaining group size claimed that instituting the proposed regulation would further limit the time children have to play outside. OCFS understands that this proposed regulation could cause some scheduling issues but may be mitigated by using the outdoor space in creative and new ways, while keeping groups of children in separate space outdoors. OCFS has reviewed the comments and will make no changes to the proposed language.
Twenty-two of the one-hundred and thirty-three responders offered comment on the proposed regulations concerning the use of electronics by staff who are responsible to supervise children.  
Seven of the twenty-two responders commenting on the proposed ban on using electronic devices agreed with the proposed ban on using cell phones and other electronic devices while supervising children; eight responders disagreed with this proposed change. Supervising young children is an interactive responsive activity that, to be done well, cannot include outside distractions such as a phone call.  OCFS has reviewed the comments and will make no changes to the proposed language.
Two of the twenty-two responders commenting on the proposed ban on using electronic devices requested that the word “texting” be added to the prohibition of using any personal electronic media device. The regulatory provision contains the wording “included but not limited to” so other scenarios not specifically listed will also be included.    OCFS has reviewed the comments and will make no changes to the proposed language.
Two of the twenty-two responders commenting on the proposed ban on using electronic devices asked if they could communicate by cell phone with parents and another wanted the regulations to ban parents from texting teachers. The regulations require that parents have on-demand access to information on their children; however, this can be accomplished by contacting the program director.  OCFS encourages programs to require that all telephone/electronic communication between staff & parents, regarding the child care program, be done on program telephones/devices, rather than the employees personal telephone/device.  OCFS has reviewed the comments and will make no changes to the proposed language.
Two of the twenty-two responders commenting on the proposed ban on using electronic devices asked if teachers could take on-line courses while children nap.   The proposed language allows these devices to be used for business purposes; training would be considered a business purpose. OCFS has reviewed the comments and will make no changes to the proposed language.
Of the one-hundred and thirty-three comments, eighteen comments were received regarding the approval of centers use of a “continuity of care” model. 
One of the eighteen responders commenting on continuity of care asked what was meant by the concept of “continuity of care.”  Continuity of care is defined in section 418-1.8(r) as a model that requires the center makes every effort to establish and maintain a primary relationship between teachers and children and their respective families over a period of years.    In the continuity of care model, infants/toddlers and their teachers stay together until the children in the group are thirty-six (36) months of age.  The core concept in continuity of care is the practice that assigns a child to one teacher who becomes responsible for the child and for communication with the child’s parents. OCFS has reviewed the comment and will make no changes to the proposed language.
Seven of the eighteen responders commenting on continuity of care responders agreed with the addition of continuity of care to the proposed regulations; another disagreed. Five responders asked that all the different models of continuity of care be added to regulation.  OCFS allows for the concept of continuity of care to be used in day care programs based on research showing its advantages to children in child care.  Individual models are available in outside guidance.  OCFS has reviewed the comments and will make no changes to the proposed language.
One of the eighteen responders commenting on continuity of care disagreed that teachers assigned to classrooms using the continuity of care model should be limited to one classroom.  Pairing children and parents with one teacher dedicated to the needs of assigned children is the core of the continuity of care model. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the eighteen responders commenting on continuity of care  asked if a day care center would need parent approval to place their child if the center has all its classrooms set up as continuity of care models. If parents are informed and agree in writing at the time of enrollment of their child into the program, a separate agreement is not needed. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the eighteen responders commenting on continuity of care asked if the continuity of care model is required of all centers. OCFS has not made this model a requirement, it is an option. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the eighteen responders commenting on continuity of care suggested that an infant toddler specialist be used to approve continuity of care models. Infant toddler specialists will be used to offer training and technical assistance but OCFS will be approving a program plan that includes this model. OCFS has reviewed the comment and will make no changes to the proposed language.
Two of the one-hundred and thirty-three comments received asked why OCFS included a ratio chart in addition to wording describing the ratio chart. Responders asked that the wording section be eliminated and the chart kept.   OCFS included both a chart and separate citations in order to provide easy reading (chart) and the ability to cite a specific requirement with the language that follows the chart. OCFS has reviewed the comments and will make no changes to the proposed language.
Thirteen of the one-hundred and thirty-three comments were received relative to proposed regulation requiring that parents be informed when teachers will be out for long absences. The following summarizes those comments:
Five of the thirteen responders commenting on absences of teachers disagreed that parents should be informed. Six responders asked that long-term absence be defined. One responder agreed with the notification requirement and another asked if the notification had to be in writing as it concerns long-term absences of teachers. OCFS believes that parents should know who will be caring for their children and if the assigned teacher will be out long term.  OCFS would consider long-term absences to include absences of three consecutive days away from the program.  Absences such as known medical leaves, vacations, reoccurring classes, maternity leave etc. The regulations do not specify that this notification be in writing, it may be a verbal notification. OCFS has reviewed the comments and will make no changes to the proposed language.
Five of the one-hundred and thirty-three comments received are relative to proposed regulation concerning the movement of children to the next classroom assignment based on their age. The following summarizes those comments:
Two of the five responders commenting on classroom assignments agreed with the proposed language.  One of the five responders asked that OCFS change the word “retain” to “placement need”, based on the negative connotation of the word retain and two of the five responders believed that the proposed regulations are too restrictive in prescribing movement based on age. With regard to the movement of children to an older group, OCFS does not agree that the word “retain” needs to be replaced with “placement need”; the word retain has been in regulation for over 20 years and programs understand its meaning. Changing this word may confuse program staff.   The restrictions on prescribing movement address the child’s needs which may not always serve the program’s attendance needs at the same time. OCFS has reviewed the comments and will make no changes to the proposed language.
Eight of the one-hundred and thirty-three responders commented on proposed language limiting who may supervise and who may discipline children.  The following summarizes those comments:
Five of the eight responders commenting on who may discipline children disagreed with the proposed language that they believed  restricted an assistant to head of group  from disciplining or independently supervising children.  These responders misunderstood the proposed regulation because the term assistant to head of group was changed in the proposed regulations to assistant teacher.   An assistant teacher will be able to both supervise and discipline children. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the eight responders commenting on who may supervise, asked about coverage in a director’s absence and another two of the eight responders  requested that OCFS allow a teacher’s assistant to cover for a teacher for up to three weeks.   A director’s absence must be covered by a staff who is knowledgeable about the program’s operation and policies. A staff person filling in for a group teacher must have a group teacher’s qualifications as specified in regulation.  OCFS has reviewed the comment and will make no changes to the proposed language.
One of the one-hundred and thirty-three responders disagreed with statute allowing schools to operate child care programs without an OCFS license. Making changes to this language would require a statutory change.  OCFS has reviewed the comment and will make no changes to the proposed language.
Twenty of the one-hundred and thirty-three responders made comments on regulatory language that sets ratios for supervision and the mixing of age groups in care.  The following summarizes those comments:
One of the twenty responders agreed with proposed ratios; another disagreed. Group ratios are set by OCFS as a means of maintaining a safe, healthy environment.  Research has shown that when staff have fewer children to supervise and the group size is limited, it reduces the likelihood of injuries and illness in children and increases opportunities for positive interaction with children. Excessive numbers of young children increase the danger of high staff stress and loss of control. OCFS has reviewed the comment and will make no changes to the proposed language.
Two of the twenty responders commenting on ratios disagreed with the cut-off date added in regulation to allow children who are not yet three years of age to enroll in the day care center environment with their cohort age group. One responder agreed with the cut-off date. OCFS worked with Head Start and regional office managers to set a start date for which children could enroll in programs that do not under normal circumstances enroll children of their age.  This exception is proposed to allow children to remain with their cohort groups. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the twenty responders commenting on ratios agreed with limitations on mixing age groups together and ten responders disagreed asking for the flexibility to mix school-age children with younger children. OCFS believes that very young children and school-age children are best served in separate groups for safety reasons. OCFS has reviewed the comment and will make no changes to the proposed language.
Three of the twenty responders commenting on ratios asked that ratios set for day care centers be equal to those set in home-based programs. Ratios are established in Social Services Law and may not be changed absent a statutory change.  OCFS has reviewed the comments and will make no changes to the proposed language.
Since older children may be mixed with younger children at drop off and pick up times, one of the twenty responders commenting on ratios asked OCFS to define the time of day that citation would apply. OCFS has not set hours for the beginning and end of day because those hours may be different for programs. OCFS has reviewed the comment and will make no changes to the proposed language.
Ten of the one-hundred and thirty-three responders commented on the proposed definition of competent supervision. The following summarizes those comments:
One of the ten responders commenting on the definition of supervision disagreed with using the term “range of vision;” another asked that this term be defined in regulation. Two of the ten wrote to support the new definition of supervision. Six responders commented that they would like to have more clarification on the use of the word "proximity." OCFS proposed this language to make the provisions of supervision of children clearer. The proposed regulations include the responsibility to be aware of each child’s activity, be near enough to intervene if needed, and to have all children in their visual range. OCFS has reviewed the comments and will make no changes to the proposed language.
Three of the one-hundred and thirty-three responders commented on the proposed language concerning requirement to make sure someone is home to receive a child being dropped off by the program. The following summarizes those comments:
One of the three responders commenting on verifying someone is home to accept a child asked if there was a requirement to call parents prior to releasing children; another one of the three disagreed with allowing children to walk home; and one responder agreed with the new restrictions. The proposed regulation refers to making sure a parent or responsible party is home when the program is providing transportation. This does not require a phone call.  Children may only walk home under certain conditions (maturity, proximity, safety, parent permission) and the program must agree with the plan.  OCFS has reviewed the comments and will make no changes to the proposed language.
One of the one-hundred and thirty-three responders agreed with the proposed chart listing qualifications needed for directors and teachers.  OCFS has reviewed the comment and will make no changes to the proposed language.
One of the one-hundred and thirty-three responders asked that language be added requiring that all visitors be introduced to the children if they are in the classroom longer than five minutes.    OCFS agrees that this would be a polite thing to do but is not an issue for inclusion in regulation. OCFS has reviewed the comment and will make no changes to the proposed language.
Two of the one-hundred and thirty-three responders questioned the use of cameras in child care. OCFS regulations do allow the use of cameras in child care centers.  In addition, the regulations limit their use and protect the privacy of children. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the one-hundred and thirty-three responders asked that OCFS define the phrase “knowledgeable about operation and policies.” This term is used in describing which staff members may fill in for an absent director. Its meaning relates to training and instruction in all operational procedures and having a working knowledge of the program’s policies; the ability to act in the role of a director in an emergency and to make decisions needed to avert an emergency.  OCFS has reviewed the comment and will make no changes to the proposed language.
One of the one-hundred and thirty-three responders asked that OCFS allow preschoolers to use the bathroom independently. OCFS believes that safety has at its core, competent supervision. A child who is able to toilet by themselves may be offered a measure of personal privacy while still being near enough and present to provide that supervision. Technical assistance is offered in these areas. OCFS has reviewed the comment and will make no changes to the proposed language.
Section 418-1.9  Behavior Management
OCFS received a total of forty-three comments on this section of proposed regulation. The following describes those comments:
Fourteen of the forty-three responders commented on the restriction placed on physical intervention and restraint. 
Three of the fourteen responders commenting on the restriction placed on physical intervention and restraint disagreed with prohibiting restraint claiming it may prompt litigation from parents against programs and would result in the dismissal of children with disabilities.  Children with disabilities may benefit from an evaluation for services; restraint is not to be used as an alternative to addressing the needs of a child.  OCFS has reviewed the comments and will make no changes to the proposed language.
One of the fourteen responders commenting on the restriction placed on physical intervention and restraint claimed that OCFS regulations do not address Individual Educational Plans (IEP). OCFS researched IEP plans and restraints with State Education during the writing of the proposed regulation and learned that IEPs should not contain the instructions to perform restraints as behavior management plans. OCFS has reviewed the comment and will make no changes to the proposed language.
Four of the fourteen responders commenting on the restriction placed on physical intervention and restraint agreed with the definition of restraint and intervention and the limitation set on restraining children.  OCFS has reviewed the comments and will make no changes to the proposed language.
Two of the fourteen responders commenting on the restriction placed on physical intervention and restraint asked that OCFS allow restraint if the child doesn’t regain control and if another staff member is present.  Having another staff person present does not mitigate the fact that restraint can be harmful to a very young child.  OCFS has reviewed the comments and will make no changes to the proposed language.
One of the fourteen responders commented on the restriction placed on physical intervention and restraint wanted OCFS to add an amount in minutes that after which a hold on a child would be considered a restraint. The amount of time a child is held does not affect this definition; it is the manner in which the child is held and restrained from moving that is important.  OCFS has reviewed the comment and will make no changes to the proposed language
Two of the fourteen responders commenting on the restriction placed on physical intervention and restraint questioned how restraint would affect IEP’s. OCFS researched IEP plans and restraints with State Education during the writing of the proposed regulation and learned that IEPs should not contain the instructions to perform restraints as behavior management plans. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the fourteen responders commenting on physical restraint disagreed with the regulation claiming that physical restraint is appropriate in certain circumstances. Children with disabilities or special needs should be evaluated for services; restraint is not an alternative for needed services.  OCFS has reviewed the comment and will make no changes to the proposed language.  
Twelve of the forty-three responders requested that OCFS allow additional staff persons to discipline a child. OCFS allows the director, group teacher and the assistant teacher to discipline children.  These are the staff in care who work with and know the individual child. OCFS has reviewed the comments and will make no changes to the proposed language.
Four of the forty-three responders asked that the word discipline be defined. OCFS does not believe that this word needs a definition. Training and technical assistance will be offered on this topic. OCFS has reviewed the comments and will make no changes to the proposed language.
Four responders asked that the term “discipline” be changed to behavior management actions; and another four responders agree with the change from the term discipline to behavior management. Discipline is a form of behavior management.  Discipline would be considered actions such as removing a child from an activity until they gain control; behavior management is the program’s overall plan to manage each child’s behavior. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the forty-three responders asked that OCFS describe in regulation, acceptable techniques for resolving problems. OCFS offers training and technical assistance on this topic. OCFS has reviewed the comment and no changes are warranted as a result of these comments.
One of the forty-three responders wrote in support of the proposed regulation that restricts a program from disciplining children using food to punish.  OCFS has reviewed the comment and will make no changes to the proposed language.
One of the forty-three responders disagreed with the requirement to write a behavior management plan.  OCFS believes a plan that is shared with staff supports the how, when and by what method children in care will be managed and disciplined. OCFS has reviewed the comment and will make no changes to the proposed language.  
Two of the forty-three responders supported the clarity OCFS brought to the permitted technique of separating children from the group for short periods of time. OCFS has reviewed the comments and will make no changes to the proposed language.
Section 418-1.10 Child Abuse and Maltreatment  
OCFS received a total of five comments relative to this section of regulation.  The following describes those comments:
One of the five responders had a general question as to who was required to be screened through the Statewide Child Abuse and Maltreatment Register. The regulations require that the following persons undergo a data base check with the Statewide Child Abuse and Maltreatment Register: any person who is actively being considered for employment, and any individual or any person who is employed by an individual, corporation, partnership or association which provides goods or services to the center, and who will have the potential for regular and substantial contact with the children who are cared for by the center.  In addition, a program may complete a data base check on any current staff person, or any person who is being considered for use as a volunteer or for hiring as a consultant and who has or will have the potential for regular and substantial contact with children being cared for by the center.  Training and technical support are available if questions arise. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the five responders commenting on child abuse and maltreatment issues asked that directors be approved to receive information on which children in care are involved in child protective cases. Social Services laws address who is permitted to receive information on children who have been named in child abuse and maltreatment reports. The statute would need to change to allow this information sharing with directors. OCFS has reviewed the comment and will make no changes to the proposed language.
Another one of the five responders commenting on child abuse and maltreatment issues agreed with the change in law requiring that staff be responsible for registering child protective reports. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the five responders commenting on child abuse and maltreatment issues disagreed with the wording “cause a report to be made,” claiming this contradicts the message that a person make the call themselves. OCFS does not recognize this as a contradiction. This language is set in statute and would require a statutory change.  OCFS has reviewed the comment and will make no changes to the proposed language.
The final responder to this section pointed out that 418-1.10(b)(3)(ii)(a) contains the wording “school-age child care program” and should be replaced with “day care center.” OCFS has reviewed the comment and this  change will be made. 
Section 418-1.11 Health and Infection Control  
OCFS received a total of one-hundred and fifty-nine comments relative to this section of regulation.  The following describes those comments:
Forty of the one-hundred and fifty-nine responders commented on the proposed regulations ending the requirement for continuous medical exams required of staff.  The following summarizes those comments:
Of the forty responders commenting on ending the requirement for continuous medical exams, eighteen supported the termination of the requirement for continuous tuberculin (TB) testing and medical exams.  OCFS has reviewed the comments and will make no changes to the proposed language.
Eight of the forty responders commenting on ending the requirement for continuous medical exams disagreed with the termination of the requirement, and two of the forty responders disagreed with ending the requirement for continuous TB testing. OCFS researched the practice of requiring continuous medical exams and discovered that it is not supported by the American Academy of Pediatrics, the American Public Health Association, the US Department of Health and Human Services or the NYS Department of Health as a method to keep children in child care safe from disease.  As a result OCFS, saw no need to require this expensive and time-consuming practice.  OCFS has reviewed the comments and will make no changes to the proposed language.
Six of the forty persons commenting on ending the requirement for continuous medical exams asked if medical exams for staff were still required. They are no longer required except as a condition of new employment.  OCFS has reviewed the comments and will make no changes to the proposed language.
One of the forty responders commenting on ending the requirement for continuous medical exams asked that multiple testing not be required of a person working at multiple sites.  OCFS proposed regulation requires one medical exam per person.  The exam can count to meet the requirement at multiple sites. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the forty responders commenting on ending the requirement for continuous medical exams asked if a person’s employment changed within 12 months, would new testing be required.  OCFS proposed regulation allows medical exams performed within twelve months of the hiring date to count as meeting this requirement.  OCFS has reviewed the comment and will make no changes to the proposed language.
Two of the forty responders commenting on ending the requirement for continuous medical exams disagreed with the requirement that persons would need medical exams prior to contact with children.  OCFS researched the practice of requiring medical exams prior to first contact with children and discovered that is supported by the American Academy of Pediatrics, the American Public Health Association, the US Department of Health and Human Services and the NYS Department of Health.  OCFS has reviewed the comments and will make no changes to the proposed language.
The final two of the forty responders commenting on ending the requirement for continuous medical exams supported the ability to require a medical exam or TB test of program staff when indicated. In ending the continuous requirement for medical exams, when an event or condition reasonably calls into question the ability of the staff person or volunteers to provide safe care, the program or OCFS may require a new medical statement to confirm the individual’s ability to provide safe and suitable care.  OCFS reviewed these comments and finds that no changes are warranted as a result.  
Six of the one-hundred and fifty-nine responders commented on the proposed regulation allowing the use of hand sanitizers for children over two years of age. The following summarizes those comments:
Of the six who responded to proposed regulation allowing the use of hand sanitizers for children over two years of age, one responder agreed with the use of hand sanitizers, another asked that sanitizers be approved for additional purposes.  Yet another disagreed with the use of any hand sanitizer. Hand sanitizers are not taking the place of hand washing. OCFS requires that soap and water be used when available. Soap and water according to the American Academy of Pediatrics is the better method to kill germs. There are times when soap and water is not available, it is at those times that hand sanitizers are permitted and will help to sanitize children’s hands and stop the spread of germs.   OCFS has reviewed the comments and will make no changes to the proposed language.
One of the six responders commenting on proposed regulation allowing the use of hand sanitizers for children over two years of age commented that sanitizers should be alcohol free.  Alcohol is the ingredient in many hand sanitizers that kills germs.  Children over two must be supervised when using the product so that they are not ingesting the product. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the six responders commenting on proposed regulation allowing the use of hand sanitizers for children over two years of age asked if the proposed changes replaced all hand washing with hand sanitizers.  Hand sanitizers may only be used when soap and water are unavailable. OCFS has reviewed the comment and will make no changes to the proposed language.
The final of the six responders commenting on proposed regulation allowing the use of hand sanitizers for children over two years of age believes that parents should have to approve the use of hand sanitizers.   OCFS does not see a need to request permission from parents to use this product. OCFS reviewed the comment and finds that no changes are warranted as a result.
Twenty-seven of the one-hundred and fifty-nine responders commented on issues relative to the association of health care consultants with day care centers.  The following summarizes those comments
Of these twenty-seven responders commenting on issues relative to the association of health care consultants with day care centers, thirteen pointed out that the OCFS excluded its former language requiring that a health care consultant be retained for all programs caring for infants and toddlers.  Six of these twenty-seven responders commenting on issues relative to the association of health care consultants with day care centers suggested that all programs be required to use only those health care consultants employed by the Child Care and Resource Referral network. OCFS recognizes that the requirement to have a Health Care Consultants of record for programs caring for infants, toddlers and mildly ill children was excluded from the proposed regulation.  OCFS asserts that, currently 85% of DCCs already have a health care consultant of record for programs administering medication.  Mildly ill children are more likely to be on a regime of medications and therefore would be part of this high percentage. However, OCFS will continue to research this matter while advising programs to contact a health care consultant when needed.   OCFS monetarily supports the availability of health care providers in the Child Care Resource and Referral agencies so that programs (especially family-based programs) can afford to comply with this requirement and to establish a main agency where nurses can be located.  OCFS does not wish to interfere in the business relationship should a center wish to hire a privately obtained professional for this important work. OCFS reviewed these comments and finds that no changes are warranted as a result.
One of the twenty-seven responders commenting on issues relative to the association of health care consultants with day care centers suggested that all individual health care plans be approved by a health care consultant. Not all programs with individual health care plans for children are required to have a health care consultant of record. Some programs merely agree to administer topical ointments, creams, sprays or emergency medications. OCFS believes that programs not opting to provide medications generally do not need the services of a health care consultant.  OCFS reviewed the comment and finds that no changes are warranted as a result.
Two of the twenty-seven responders commenting on issues relative to the association of health care consultants with day care centers supported the requirement to notify parents when a health care consultant revokes their approval of the health care plan. OCFS reviewed these comments and finds that no changes are warranted as a result.
Two of the twenty-seven responders commenting on issues relative to the association of health care consultants with day care centers suggested that all programs administering emergency medications employ a health care consultant of record.  As these medications require the instruction by a parent, health care provider or a health care consultant, OCFS does not see the need for additional oversight. OCFS reviewed these comments and finds that no changes are warranted as a result.
One of the twenty-seven responders commenting on issues relative to the association of health care consultants with day care centers agreed with the proposed language allowing a grace period for programs changing their health care consultant. OCFS reviewed the comment and finds that no changes are warranted as a result.
One of the twenty-seven responders commenting on issues relative to the association of health care consultants with day care centers suggested that programs be required to report that their health care consultant has ended their affiliation. The proposed regulations do require this notification within 24 hours of the termination of the health care consultant. OCFS reviewed the comment and finds that no changes are warranted as a result.
The final responder of the twenty-seven commenting on issues relative to the association of health care consultants with day care centers suggested that OCFS require that there be a visit by a health care consultant within three months, when there is a change in the assigned health care consultant.   OCFS does not see the need to require this action in its regulation since any new health care consultants can require it as part of their relationship with the program. OCFS reviewed the comment and finds that no changes are warranted as a result.
Seven of the one-hundred and fifty-nine responders commented on revisions made to sanitization and disinfection in day care centers. The following summarizes those comments:
Of the seven responders commenting on revisions made to sanitization and disinfection in day care centers, three asked if any product with an EPA number assigned to it could be used for sanitizing. There are two specifications in the regulations a program must follow: the product must be EPA approved and the program must follow the instructions on the product for use. If both requirements are met, then the product meets the regulatory requirement. OCFS reviewed these comments and finds that no changes are warranted as a result.
One of the seven responders commenting on revisions made to sanitization and disinfection in day care centers asked if bleach is still permitted.  Many bleach products are EPA approved. A product must be used as instructed on the product and prepared as directed for the purpose intended. OCFS reviewed the comment and finds that no changes are warranted as a result.
One of the seven responders commenting on revisions made to sanitization and disinfection in day care centers asked that the names of all EPA-registered products approved for use in day care centers be added to the regulations.  The list of EPA products may be revised many times as new products are approved, making this an inefficient method to share this information.  EPA numbers showing its approval are listed on every product it approves. Technical assistance will be offered to programs. OCFS reviewed the comment and finds that no changes are warranted as a result.
One of the seven responders commenting on revisions made to sanitization and disinfection in day care centers commented that EPA-approved products are too expensive to use. EPA-approved products are available at similar prices to non EPA-approved products and have been tested for safety for use by children and adults. OCFS reviewed the comment and finds that no changes are warranted as a result.
For sanitization purposes, one of the seven responders commenting on revisions made to sanitization and disinfection in day care centers asked if soiled cloth diapers could be put in sealable bags rather than tied bags.  OCFS would allow this as an alternative since the intent is to seal the bag. OCFS reviewed the comment and finds that no changes are warranted as a result.
One of the one-hundred and fifty-nine responders suggested that in situations in which day care centers are located in schools, the school be responsible for notification of pesticide use. The center and school may certainly work together to decide who posts a sign of pesticide application, but the center is responsible for notifying parents in writing of this situation. OCFS reviewed the comment and finds that no changes are warranted as a result.
Forty-seven of the one-hundred and fifty-nine responders commented on proposed regulations relative to the administration of medications.  The following summarizes those comments:
Of the forty-seven responders commenting on proposed changes to the administration of medications, three responders asked whether the proposed regulations require that all day care centers administer medications. OCFS did not propose that all centers would be required to administer medications. OCFS reviewed the comments and no changes will be made as a result of the review.
Six of the forty-seven responders commenting on changes to the administration of medications suggested that all centers be required to administer medications to children. OCFS recognizes that a majority of the licensed centers are authorized to administer medications.  For the others that are not yet authorized to administer medications, the proposed regulations would require the center to take the necessary steps to become authorized to administer medications if a child with a need covered by the American’s with Disabilities Act was enrolled or wished to enroll. OCFS believes this is sufficient without requiring all centers to administer medications.  OCFS reviewed the comments and no changes will be made as a result of the review.
Two of the forty-seven responders commenting on changes to the administration of medications requested that those persons administering emergency medications be added to the list of trained medical administrants.  OCFS proposed language that allows centers, without authorized medical administrants (trained in MAT), to use auto injectors (in combination with diphenhydramine) and asthma inhalers in emergency situations. These are considered by OCFS to be “emergency medications.”  Staff designated to use these in an emergency receive instruction from the parent, health care provider or health care consultant. An individual health care plan is written for these situations. OCFS believes this is sufficient to meet the health and safety needs of children in care.  OCFS reviewed the comments and no changes will be made as a result of the review.
One of the forty-seven responders commenting on changes to the administration of medications requested that OCFS add instructions to the regulations requiring that parents be notified when medications will not be given. Proposed regulations include the requirement to contact a parent immediately of any medication errors, which would include if a medication is not administered. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the forty-seven responders commenting on the administration of medication asked for a change in wording from “must administer medication as follows” to “must do so as follows.” OCFS believes the wording is sufficient. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the forty-seven responders commenting on the administration of medication requested that the regulations require program permission for a child to carry an inhaler or auto injector. The proposed regulations require that the program secures written permission for such use by a duly authorized health care provider, has parental consent, and completes a special health care plan for the child.  It is OCFS’ position that this is sufficient. Programs are required to supervise the child at all times.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the forty-seven responders commenting on the administration of medication asked that OCFS add a requirement to call 911 after all administration of epinephrine auto injectors. The requirement to call 911 after administering an auto injector is contained in the proposed regulations in section 418-1.11(h)(5)(vii). OCFS reviewed this comment and no changes will be made as a result of the review.
Two of the forty-seven responders commenting on the administration of medication asked that OCFS add ear and eyes as routes for medications. OCFS has both listed as routes. OCFS reviewed the comments and no changes will be made as a result of the review.
One of the forty-seven responders commenting on the administration of medication asked if children can administer their own medications if they wear an insulin pump. OCFS understands that diabetes is a complicated disease, requiring that supervising staff recognize what is needed and be ready to help a child if a situation with an insulin pump arises. OCFS believes its requirement that a staff person be trained to administer medications is appropriate. OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the forty-seven responders commenting on the administration of medication requested that regulation require that parents provide all directions for administering medication in English. OCFS has included in proposed regulation the requirement that a staff person being trained to administer medication must be literate in the language in which health care instructions from parents or a health care provider is received. If the staff person is unable to read the instructions, he or she may not administer the medication.  OCFS reviewed this comment and no changes will be made as a result of the review
One of the forty-seven responders commenting on the administration of medication shared the opinion that  staff who learn to use an auto injector should be able to use it thereafter without any additional instruction. OCFS recognizes that auto injector devices are changed as new methods are developed and staff who have not used those auto injectors with regularity may need further instruction from a parent or health care provider. OCFS reviewed this comment and no changes will be made as a result of the review
One of the forty-seven responders commenting on the administration of medication asked if a staff person who has not been trained can administer emergency medications. OCFS distinguished in the proposed language the concept of trained versus instructed.  Emergency medication may be administered with instruction (not training) from a parent, a health care provider or a health care consultant when an individual plan has been made for the child. OCFS reviewed this comment and no changes will be made as a result of the review
Seven of the forty-seven responders commenting on the administration of medication disagreed with proposed regulation which would allow those instructed to administer emergency medications to do so (without medication administration training).  OCFS proposed changes to this regulation to meet the needs of children entering programs that were not yet authorized to administer medications.  The current regulations prohibit a program from administering lifesaving medications to a child in care before the program is authorized to administer medications (the program has received Medication Administration Training, developed a health care plan, hired a health care consultant and received approval from OCFS). In this situation, the child could be at risk, should he or she develop symptoms and emergency services are not readily available.  The proposed regulations address this issue. OCFS reviewed the comments and no changes will be made as a result of the review
Two of the forty-seven responders commenting on the administration of medication disagree with proposed language that would allow school-age children to carry emergency medication if they receive a physician's and parent's permission; another indicated that this would be better if it was done only in MAT certified programs. The proposed regulations require that the program secures written permission for such use by a duly authorized health care provider, has parental consent, and completes a special health care plan for the child.    It is OCFS’ position that this is sufficient. OCFS believes these put in place the necessary precautions. OCFS reviewed the comments and no changes will be made as a result of the review.
One of the forty-seven responders commenting on the administration of medication agreed with proposed regulation that requires sharing program policies concerning administering medications with parents. OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the forty-seven responders commenting on the administration of medication asked that a section called medication permissions be added to the regulation.  The proposed regulation at 418-1.11(f)(7) has the label or heading of: Permissions needed from a parent and/or health care provider in order to administer medications. OCFS’ position is that this heading is sufficient.  OCFS reviewed this comment and no changes will be made as a result of the review.
Yet another one of the forty-seven responders commenting on the administration of medication asked that the term “verbal” replace the word “oral” when referencing permissions. OCFS believes the words are interchangeable and the message is understood.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the forty-seven responders commenting on the administration of medication pointed out that 418-1.11(f)(7)(ii) and 418-1.11(f)(11) contradicted each other. OCFS reviewed the comments above and concludes that the two citations are not contradictory. 418-1.11(f)(7)(ii) allows a program to provide medication for one day only based on the verbal approval of the parent, and 418-1.11(f)(11) requires the program to document the administration of such medication.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the forty-seven responders commenting on the administration of medication shared the view that administering medication carries too much liability. There is no mandate in the proposed regulation that a program administers medication, except to the extent that the medication is required under the provisions of the Americans with Disabilities Act.    OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the forty-seven responders commenting on the administration of medication asked if testing blood and giving juice to a diabetic child is considered administration of medication. Testing blood and supplying juice to a child is not the administration of medication.  This would require that an individual health care plan be developed with the health care provider and parent.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the forty-seven responders commenting on the administration of medication questioned the circumstances under which a program could refuse to administer medications. OCFS includes in its proposed regulation the circumstances under which a program may refuse to administer a medication and what steps to take after making that decision.  OCFS reviewed this comment and no changes will be made as a result of the review.
Three of the forty-seven responders commenting on the administration of medication supported the change in proposed regulation that extended the period of time in which medication have to be reauthorized. OCFS reviewed the comments and no changes will be made as a result of the review.
Two of the forty-seven responders commenting on the administration of medication asked how a staff person would “demonstrate” the administration of medication techniques. The health care consultant may have the staff person show him/her the steps the staff person intends to take to administer medications. OCFS reviewed the comments and no changes will be made as a result of the review.
Another one of the forty-seven responders commenting on the administration of medication disagreed with allowing “standing orders” from physicians. OCFS believes that this decision is best made by a child’s health care provider.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the forty-seven responders commenting on the administration of medication disagreed with documenting the application of diaper cream and sun screen. OCFS believes that all medication administration must be documented so that an assessment can be made if child develops symptoms. OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the forty-seven responders commenting on the administration of medication asked that sunscreen be declassified as a medication so that older children could carry it around and use as needed.  Sunscreen contains ingredients considered to be medications. OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the forty-seven responders asked if those administering medication must be CPR and first aid certified. All persons administering medications must be trained in CPR and first aid. OCFS reviewed this comment and no changes will be made as a result of the review.
Eleven of the one-hundred and fifty-nine responders commented on immunization requirements for children in day care centers. The following summarizes those comments:
One of the eleven responders commenting on immunization requirements requested a change in language from “keeping records of immunizations the child has received to date” to “keeping records up to date.”  The suggested revision does not change the intent of the proposed regulation. OCFS reviewed this comment and no changes will be made as a result of the review.
Three of the eleven responders commenting on immunization requirements requested that the words “sincere and genuine” be added before the exemption for religious beliefs.  OCFS does not have the ability to determine if a parent is sincere or has religious beliefs that prevent them from immunizing their children.  OCFS reviewed the comments and no changes will be made as a result of the review.
One of the eleven responders commenting on immunization requirements asked that OCFS add back in the exemption for immunizations based on if it is "detrimental to the child's health" and "the date of exemption will end (if applicable)" (taken from the Public Health Medical exemption form).  OCFS has in its proposed regulations citations allowing a child to attend child care if immunizations are considered detrimental to a child’s health. In addition, programs must meet the requirements of the NYS Public Health Law.  OCFS reviewed this comment and no changes will be made as a result of the review.
Two of the eleven responders commenting on immunization requirements agreed with the requirement to keep immunization records.  OCFS reviewed the comments and no changes will be made as a result of the review.
One of the eleven responders commenting on immunization requirements asked who would be monitoring immunization records. Programs are charged with this responsibility in proposed regulation and OCFS as the regulatory agency is required to monitor program records for compliance.  OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the eleven responders commenting on immunization requirements asked if homeless children could be enrolled without immunization records.  Children may be admitted if a child’s immunizations are in process.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the eleven responders commenting on immunization requirements asked if TB testing was required for children. TB testing is not a requirement for enrollment into child care. OCFS reviewed this comment and no changes will be made as a result of the review.
The last of the eleven responders commenting on immunization requirements disagreed with specific dates for immunization schedules. OCFS understands that the schedule for immunizations may need to be adjusted depending on the child’s health and other factors; however, it maintains that a schedule is needed to begin a plan toward compliance.  OCFS reviewed the comments and no changes will be made as a result of the review.
Twenty of the one-hundred and fifty-nine comments contained miscellaneous comments. They are summarizes below: 
Three of the twenty responders disagreed with proposed regulation requiring teachers to be knowledgeable about children’s medical records. Three additional responders supported the requirement.  OCFS believes that teachers who have the responsibility for the care and safety of children on a regular basis need to be apprised of all health issues the child may have.  OCFS reviewed the comments and no changes will be made as a result of the review.
Four of the twenty responders disagreed with the proposed regulation requiring the use of the OCFS form to develop health care plans. OCFS is requiring use of its form to cut down on the time that an approved equivalent takes to review, compare and evaluate. The Health Care Plan can be lengthy and this review is labor intensive.  OCFS will allow the plan to be modified and for additions to be added but the overall outline must be used. OCFS reviewed the comments and no changes will be made as a result of the review.
One of the twenty responders questioned the meaning of the term “approved equivalent.” A form that is an approved equivalent is a form produced in the field that requires the same information as the OCFS form without necessarily looking like or following the OCFS outline. OCFS reviewed this comment and no changes will be made as a result of the review. 
One of the twenty responders suggested that OCFS require that all health care plans be renewed on a yearly basis. The health care plan is a “living” document. It is changed as required and set up so that pages of the plan can be revised without rewriting the entire Health Care Plan.  As such, it is unnecessary to require that a plan be renewed every year. OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the twenty responders asked if the daily health care check of children in care could be added to a form called “daily attendance.” This is part of an attendance form used by family-based providers and can certainly be used by day care centers. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty responders asked if the regulations address poisonous plants. All safety issues like poisonous plants are included under the general safety requirements. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty responders suggested that OCFS add a requirement that breast milk be heated separately from formula. OCFS sees no health reason to add this requirement to regulation. OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the twenty responders supported the changes in proposed regulation concerning controlled substances prescribed by a health care provider to a staff person in employment at the center.  OCFS reviewed this comment and no changes will be made as a result of the review.
Two of the twenty responders asked that OCFS add language requiring that medication administrants wash their hands after the administration of medication.  This health practice is covered in the MAT training given to all those who will administer medication. OCFS reviewed the comments and no changes will be made as a result of the review.
One of the twenty responders asked that OCFS add a few words to the prohibition against drinking alcohol.  The additional words are "while on duty.”  OCFS will keep the language as written and act in cases when the conduct affects the child care program. Whether or not the person is “on duty” while drinking alcohol is not relevant.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty responders supported the new organization of this section of regulation. OCFS reviewed this comment and no changes will be made as a result of the review.
Section 418-1.12 Nutrition
There were a total of forty-four responders to this section of regulation.  The majority of the responders to this section of regulation focused on changes in proposed regulation concerning compliance with the Child and Adult Food Program (CACFP) standards and healthy beverage compliance. 
Thirty of the forty-four responders commented on the CACFP meal standards. The following summarizes those comments:
Of those thirty responders commenting on CACFP standards, five disagreed with the requirement to be in compliance with the CACFP meal standards and four approve of the proposed standards. OCFS has proposed compliance with these standards to support anti-obesity and healthy living practices for children.  OCFS reviewed the comments and no changes will be made as a result of the review.
One of the thirty responders commenting on CACFP meal standards asked that the standards be in line with those of the school districts.  CACFP standards are developed by the federal and state government for the age group of children in child care. OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the thirty responders commenting on CACFP meal standards requested that the CACFP meal patterns be added to the regulation. OCFS did not add the meal standard because it is available through the Department of Health and could change slightly over time.  OCFS reviewed this comment and no changes will be made as a result of the review.
Five of the thirty responders commenting on CACFP standards questioned whether cupcakes and parties were now banned. OCFS understands the importance of celebrating different events in child care programs. There is a provision in the proposed regulations that food provided by parents do not have to meet the CACFP standard.  OCFS reviewed the comments and no changes will be made as a result of the review.
One of the thirty responders suggested that programs that are enrolled in CACFP not be required to have their menus approved. If a program is CACFP enrolled, the menu receives approval from the Department of Health and does not need additional approval. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the thirty responders commenting on CACFP standards asked if parents could provide lunches that were not in compliance with the meal standard.  The regulations do provide for parent choice.  Parents may provide meals that are not consistent with the CACFP meal standard. Programs are, however, obligated in regulation to provide supplemental food if the meal provided by the parent is of inadequate nutritional value. OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the thirty responders commenting on CACFP standards agreed with proposed regulation that would continue to allow parents the option to provide food for their child. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the thirty responders commenting on CACFP standards supported OCFS recognizing religious and medical needs as exemptions in food served in child care settings. OCFS reviewed this comment and no changes will be made as a result of the review.
Yet another one of the thirty responders commenting on CACFP standards offered the opinion that parents should not be permitted to provide food in the day care center.  OCFS believes it has reached a balance in proposed regulation between program responsibilities and parent choice. OCFS reviewed this comment and no changes will be made as a result of the review.
In response to healthy beverages, one of the thirty responders commenting on CACFP standards asked that OCFS address portion size for milk and juice. OCFS decided that it was more important to place restrictions on unhealthy beverages and name healthy drink options than to minimize portions.  OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the thirty responders commenting on CACFP standards asked that juice be banned and only milk and water be offered to children.  OCFS worked with the NYS Department of Health to balance the need to provide healthy beverages with the need to offer a variety of choices to children in care. OCFS believes it has proposed appropriate health beverages in its regulations. OCFS reviewed this comment and no changes will be made as a result of the review.
Three of the thirty responders commenting on CACFP standards disagreed with the healthy beverage requirements. Childhood obesity is a growing health issue in New York State.  The proposed regulations seek to work on the issue by requiring that children are served healthy beverages, have physical activity every day and that programs reduce children’s screen-time. OCFS believes it has proposed appropriate measures in this regard.  OCFS reviewed the comments and no changes will be made as a result of the review.
One of the thirty responders commenting on CACFP standards suggested that beverage standards only apply to those beverages offered at meal time. It is OCFS’ position that healthy beverages should be offered to children throughout the day not just at meal time.  If children were to have unhealthy beverages throughout the day the objective (obesity prevention) would not be met.  OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the thirty responders commenting on CACFP standards disagreed with the CACFP meal standards because inspectors are not nutritionists and would be unable to enforce the standard.  OCFS has been working with the Department of Health in developing training for licensors on these standards.  The Department of Health and their enrollment agencies will be available for technical support.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the thirty responders commenting on CACFP standards inquired as to whether allowing children with religious or medical needs to be exempt from the meal standard also requires that when the resultant meal does not meet the child’s nutritional need, a medical statement would be required.  The proposed regulation contain the following: Where meals are furnished by the program, food preferences for personal, religious or medical reasons may be accommodated. If resultant meal patterns or serving sizes will not meet the child's nutritional needs, a medical statement must be obtained documenting the appropriateness of the variation. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the thirty responders commenting on CACFP standards asked if soy milk and almond milk were permitted.   OCFS has proposed regulation that requires milk to be fluid and be low-fat or fat free milk (1% fat or less).  If the almond milk or soy milk fits this definition, it may be served.  OCFS reviewed this comment and no changes will be made as a result of the review.
Of the forty-four responders, eight offered comments on infant feeding. The following summarizes those comments. 
One of the eight responders offering comment on infant feeding asked if a restaurant license was required in order to prepare formula.   With the permission of a parent, a staff person may prepare formula for a child in care.  OCFS reviewed this comment and no changes will be made as a result of the review.
Two of the eight responders offering comment on infant feeding asked who was qualified to prepare formula.  A staff person is qualified to prepare formula after being instructed by the parent in doing so.  OCFS reviewed the comments and no changes will be made as a result of the review.
Another one of the eight responders offering comment on infant feeding asked what chair could be used to feed children. It depends on the age of the child.  Infants six months or younger must be held while being bottle fed. An appropriate chair for older children is one that holds the child upright so that they may swallow their food, such as a high chair. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the eight responders offering comment on infant feeding disagreed with the temperature set for heating milk, another claimed it conflicted with the American Academy of Pediatrics recommendation.  OCFS uses the temperature suggested by the American Academy of Pediatrics for the regulation.   OCFS reviewed this comment and no changes will be made as a result of the review.
Two of the eight responders commenting on infant feeding disagreed with the proposed restriction from holding an infant while retrieving a hot bottle from a warmer. This measure will protect children from burns suffered when a staff person picks the bottle from the warmer.  OCFS reviewed the comments and no changes will be made as a result of the review.
Six of the forty-four responders commented on broad issues unrelated to the categories above. The following is a summary of those comments:
Of those six responders, one responder disagreed with proposed regulation requiring that children who are in care for more than ten hours must be served two meals. OCFS maintains that children in care for that length of time need additional nutrition. OCFS reviewed this comment and no changes will be made as a result of the review.
Two of the six responders asked if OCFS will be supplying guidance documents to parents regarding healthy food choices. OCFS worked with the Department of Health to produce appropriate brochures to be shared with parents. OCFS reviewed the comments and no changes will be made as a result of the review.
One of the six responders suggested adding “family style” meal service and staff role modeling to the regulations. OCFS believes this is a training issue. OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the six responders suggested that the regulation require that staff sit with children at meal time.  While this is certainly a good practice, it can often be impractical.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the six responders suggested the term “sufficient snack” be defined for clarity. This is not a new concept or change to OCFS regulations.  Training will be made available through the Department of Health prior to implementation of the regulations. OCFS reviewed this comment and no changes will be made as a result of the review.
Section 418-1.13 Staff Qualifications
OCFS received a total of twenty-eight comments on this section of regulation. The following describes those comments:
There were nineteen comments received in response to proposed changes made to the minimal qualifications needed to fill group teacher and teacher assistant positions. The following summarizes those comments:
Three of the nineteen responders commenting on minimal qualifications asked if a Child Development Associate Credential (CDA) qualified a person to work in the infant/toddler classroom.  A CDA meets the educational component needed to care for infants; in addition, the proposed regulation also requires two years of experience caring for children.  OCFS reviewed the comments and no changes will be made as a result of the review.
One of the nineteen responders commenting on minimal qualifications supported all changes in section 418-1.13.  OCFS reviewed this comment and no changes will be made as a result of the review.
Two of the nineteen responders commenting on minimal qualifications asked if waivers were permitted for teacher’s qualifications. A written waiver of one or more non-statutory requirements contained in the child care regulations may be issued by the Office.  Teacher qualifications may be waived under certain conditions. OCFS reviewed the comments and no changes will be made as a result of the review.
One of the nineteen responders commenting on minimal qualifications asked OCFS to define the term “office recognized” credential.  OCFS understands that with time there may be other training opportunities that meet or exceed a CDA.   Given this, OCFS left open its ability to recognize these opportunities.  OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the nineteen responders commenting on minimal qualifications requested that OCFS add the NYS teaching assistant license as a qualification for group teacher.  The regulations list the minimum qualifications needed to fill the group teacher position. If a higher education is obtained by a candidate for employment, it will be accepted as meeting the regulation.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the nineteen responders commenting on minimal qualifications asked about the change in role names from “assistant to head of group” to “assistant teacher”.  OCFS changed the names in current regulation to match the names that are used in the field.  OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the nineteen responders commenting on minimal qualifications asked why a General Education Development (GED) in not mandatory for the assistant teacher position. The proposed regulations did not make the qualifications for teacher’s assistant any higher than it has been in current regulations.  Teacher’s assistant’s work is one of support to the group teacher.  He/she is not programming or leading activities in a classroom.  Changing the qualifications for this position would have resulted in loss of jobs. OCFS reviewed this comment and no changes will be made as a result of the review.
One responder asked if an assistant teacher had to be at least eighteen years of age. The minimum age is sixteen; however in order to independently supervise children an assistant teacher must be eighteen.  OCFS reviewed this comment and no changes will be made as a result of the review.
Three of the nineteen responders commenting on minimal qualifications remarked that the qualification language and chart is difficult to follow and another responder added that the language that follows the chart is a waste of paper.  OCFS included a chart showing the minimal qualifications and then followed the chart with language explaining the qualifications for those who find this easier to use.  The language section will also be used to cite violations correctly, as it would be confusing to cite a violation using an entire chart.  OCFS reviewed the comments and no changes will be made as a result of the review.
Another one of the nineteen responders commenting on minimal qualifications disagreed with the concept of setting qualifications for teachers. OCFS sets qualifications for teachers in an effort to set a basic standard for quality in day care settings. OCFS reviewed this comment and no changes will be made as a result of the review.
One final responder commenting on minimal qualifications made three comments.  They were: add one year of additional teaching experience for directors; add proof of 80 hours of teaching practicum to group teacher experience level; and add a requirement for a CDA in a state or nationally accredited child care setting to the experience level needed of group teachers.  OCFS asserts that the minimal qualifications set by in the proposed regulations are appropriate. OCFS reviewed the comments and no changes will be made as a result of the review.
Three of the twenty-eight comments collected concerned the requirement to register plans of study (approved through a waiver request) into the NYS training registry. The following summarizes those three comments: 
Two of the three responders commenting on the requirement to register plans of study into the NYS training registry asked if there was a start date for compliance; and the third responder asked if progress toward the training goal needed to be updated in the registry.   OCFS would not expect compliance with proposed regulations until they are made effective. Updating plans of study in the register is expected as progress is made toward the training goal. OCFS reviewed the comments and no changes will be made as a result of the review.  
One of the twenty-eight responders disagreed with the change in proposed regulation that limits classroom teachers from also acting as the director when the “licensed capacity” for the program exceeds forty-five children.  The responder asked that the wording be changed to when “daily average attendance” is more than forty-five children. A day care center’s daily attendance can change from day to day depending on enrollment, illness and vacations. Licensing capacity is the total number the program can enroll; which is a constant.  It is OCFS’ position that a day care center should make a plan for the program based on the licensing capacity because this number is a constant. OCFS reviewed this comment and no changes will be made as a result of the review.
Five of the twenty- eight questions submitted for this section of regulation do not fit into the categories above. The following summarizes those comments:
The first of the five responders asked: Is a director a certified teacher? The qualifications for director do not require certification as a teacher. Teacher certification for Birth through grade 12 is handled by the New York State Education Department. A Director may hold certification as a teacher in New York or other states, but being a certified teacher is not a requirement for the role of director. The minimum qualifications for director exceed those required for teaching positions in a day care center; therefore a director could fulfil the role of teacher as allowed under regulation.   OCFS reviewed this comment and no changes will be made as a result of the review.
The second responder asked: What does regular and substantial contact mean?  Training is offered by OCFS on this topic and its meaning is contained in OCFS Division of Child Care Services’ policy statements.  In addition, OCFS will provide technical assistance to those who request further clarification. OCFS reviewed this comment and no changes will be made as a result of the review.
The third of the five responders asked: What does supervisory capacity mean?  This term is not used in the proposed regulations. OCFS reviewed this comment and no changes will be made as a result of the review.
The fourth of the five responders asked: Who can substitute for a director? The proposed regulation states that a person who is knowledgeable about the policies and operation of the program may substitute in the absence of a director. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the five responders in this section asked if leniency can be allowed for substitutes, if they do not supervise children independently. OCFS does not completely understand the question concerning leniency.  The term substitute is used for family day care and group family day care.  Persons filling in for absent teachers and others in day care centers are called staff.    OCFS reviewed this comment and no changes will be made as a result of the review.
Section 418-1.14 Training
A total of seventy-two comments were received relative to this section of proposed regulation. The following describes those comments: 
The majority of comments (forty-eight) focused on the proposed regulation that requires that all training taken to satisfy the 30 hours of mandatory training every two years be approved by OCFS as per OCFS policy.  The following summarizes those comments:
Of the forty-eight comments commenting on the proposed regulation to limit training hours to those trainings approved by OCFS, five responders disagreed that training should be preapproved by the Office.  Another six responders disagreed with the concept of OCFS approving any training and suggested that center directors approve all training hours. Currently, OCFS allows all classroom training to count toward the 30 hours of required training; there are no set standards in regulation for accepting training except that its topic area must be one of the statutory/regulatory topic areas.  This is problematic because any persons can then hold themselves out to be a trainer, when in fact they lack the qualifications or experience in the field to train on child care topics.  OCFS reviewed the comments and no changes will be made as a result of the review.
Ten of the forty-eight responders commenting on the proposed regulation to limit training hours to those trainings approved by OCFS claimed that proposed language in regulation points to standards set outside the regulation and as such keep them from being able to comment on its content. OCFS intends to review training policies and practices through an open and transparent approach using comment from the field and training experts. OCFS reviewed the comments and no changes will be made as a result of the review.
Fifteen of the forty-eight responders commenting on the proposed regulation to limit training hours to those trainings approved by OCFS asked that the Office define the preapproval process. OCFS does not require preapproval in the proposed regulation.  The regulation states that: All training that counts toward the required thirty hours of training must be approved by the Office of Children and Family Services as per office policies regarding training and trainers.   OCFS has historically approved which on-line training would be counted toward the requirement and has recently stipulated that classroom training for which a staff person is seeking OCFS reimbursement would need to be taken from a “credentialed” trainer. OCFS intends to update its training guidance documents to include the many methods by which a staff person can take training and receive credit.  OCFS reviewed the comments and no changes will be made as a result of the review.
  	Nine of the forty-eight responders commenting on the proposed regulation to limit training hours to those trainings approved by OCFS asked if the director’s could continue to train their employees. Yes, a director may train their staff and receive training credit. OCFS recognizes that directors have experience in operating day care centers and may be excellent trainers.  OCFS is in the process of reviewing its training policies and will do so in an open, collaborative manner. A director can train staff and those staff can receive credit toward the regulatory requirement. OCFS has been working with an on-line registry to compile a listing of persons who have certain qualifications to train day care providers, staff and caregivers. Once the registry verifies that the qualifications have been met, the person is considered to be a credentialed trainer. If a director has taken the opportunity to apply to be a “credentialed” trainer with the NYS training registry and their qualifications met the standard, they are considered to be a credentialed trainer.  Being a credentialed trainer is required if those being trained are applying for Educational Incentive Program (EIP) funds.  OCFS reviewed the comments and no changes will be made as a result of the review.
One of the forty-eight responders commenting on the proposed regulation to limit training hours to those trainings approved by OCFS asked that OCFS define the word “approved trainer.”  This term is not used in the proposed regulations, but OCFS understands this to mean that the writer is asking OCFS to clarify the qualifications needed to train staff. OCFS has only set qualifications for trainers who are seeking to train staff and be reimbursed with Educational Incentive Program funds. Going forward, OCFS will review its plans for approving training in an open and transparent manner.   OCFS reviewed this comment and no changes will be made as a result of the review.
Two of the forty-eight responders commenting on the proposed regulation to limit training hours to those trainings approved by OCFS asked if all approved training would be by credentialed trainers. OCFS has not made changes to who may train staff in classroom settings.  OCFS has set qualifications for trainers who are seeking to train staff and be reimbursed with Educational Incentive Program funds.  OCFS reviewed the comments and no changes will be made as a result of the review.
Six of the seventy-two comments addressed the training requirements in general. Those comments are summarized below: 
One of the six responders commenting on training requirements thought training was a waste of money, two who think that requiring thirty hours of training, every two years is too much.  Another stated that volunteers should not be required to take any training, one responder added that OCFS should pay the cost of all mandated training, and a final responder commented that training parents is a better idea.  Training requirements are set in Social Services Law and may not be changed without a statutory change.  OCFS assists programs in meeting training hours by producing video conferences, on-line training sessions and supporting a scholarship program for income eligible persons called the Educational Incentive Program. OCFS reviewed this comment and no changes will be made as a result of the review.
Eighteen of the seventy-two responders provided comments that did not fit into larger categories. They are summarized below:
Two of the eighteen responders, objected to a requirement that directors take an orientation program.  Directors of operating programs are not obligated by regulation to take an orientation course. Orientation is required of applicants who wish to open a new day care center.   OCFS reviewed the comments and no changes will be made as a result of the review.
One of the eighteen responders supported the clarity of the regulatory language in this section of regulation.   OCFS reviewed this comment and no changes will be made as a result of the review.
Two of the eighteen responders supported the proposed allowance to carry over training hours to the next licensing period under certain conditions.   OCFS reviewed the comments and no changes will be made as a result of the review.
Regarding the proposed descriptive sub-topics (added for clarity) and listed under the required nine statutory topics, three of the eighteen responders approved the addition, one disapproved. These sub-topics will clarify for staff the sort of training that meets the statutory intent of these required topic areas.   OCFS reviewed the comments and no changes will be made as a result of the review.
One of the eighteen responders requested that longevity incentives be reinstituted to improve retention rates of staff. Longevity incentives were once granted based on funds approved by the legislature.  This funding is no longer available.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the eighteen responders asked if all staff are required to take CPR and first aid courses. The regulations do not require that all staff be trained in CPR and first aid.  OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the eighteen responders suggested that one staff person per classroom be trained in CPR and first aid. The requirement established in regulation is that at least one employee who holds a valid certification in first aid knowledge and skills and cardiopulmonary resuscitation be on the premises during the operating hours. This is a minimum threshold requirement, child care programs are not prohibited from training more than one person. OCFS reviewed this comment and no changes will be made as a result of the review.
Two responders commenting on this section of regulation asked that OCFS define the terms “regular” and “substantial”. Training is offered by OCFS on this topic and the meanings have been added to OCFS Division of Child Care Services policy. In addition, OCFS will provide technical assistance to those who request further clarification. OCFS reviewed the comments and no changes will be made as a result of the review.
One of the eighteen responders suggested that regulations dictate how training files need to be set up for review. OCFS leaves how files are organized to the center director. OCFS reviewed this comment and no changes will be made as a result of the review.
Three of the eighteen responders asked if training could be prorated based on hours worked in a year of employment.  Pro-rating training hours is covered in OCFS policy.  OCFS reviewed the comments and no changes will be made as a result of the review.
Section 418-1.15 Management and Administration 
OCFS received a total of sixty-seven comments on this section of regulation. The following describes those comments:
Twenty-eight of the total sixty-seven responders commented on regulation that was construed as meaning that OCFS would take over the responsibility of storing and evaluating background information on new employees. The following summarizes those comments:
Of the twenty-eight responders commenting on evaluating background checks, thirteen responders disagreed with this perceived change. Five responders asked if paperwork could be sent by email. One responder asked where records would be stored. Another responder asked how the program would be notified of approval.  Three responders claimed this change would be a financial burden because it would result in delaying staff approvals and increase overtime expenditures needed to supervise unapproved staff. Two responders noted the cost of postage to send these documents to OCFS. Two responders expressed the concern that OCFS could not be timely in responses. One final responder noted privacy issues.   OCFS has reviewed these comments and will change the wording in section 418-1.15(b)(11) from staff and volunteers to director. This change will clarify that it is the director’s background information that is evaluated by OCFS.
Seven of the sixty-seven responders commented on proposed regulation that requires that the program take attendance of children and staff.  The following summarizes those comments:
Of the seven responders commenting on the requirement to document attendance, one responder disagreed with documenting children’s attendance calling the practice distracting to staff. OCFS asserts that attendance records will document the coming and goings of children and support child safety. Knowing how many and who is in attendance helps staff to reconcile where each child is at any time.   OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the seven responders commenting on the requirement to document attendance asked if attendance can be done electronically, and yet another asked if parents could sign children in.  OCFS does not prescribe in regulation how the program must document attendance. If parents do sign children in and out, the program would be responsible to insure that the record is accurate. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the seven responders commenting on the requirement to document attendance asked if a schedule for staff was sufficient or are “in” and “out” times required.  The proposed regulations do require documentation of in and out times of all staff and volunteers.  OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the seven responders commenting on the requirement to document child attendance asked if the intent of the requirement was to document time in care, or movement in and out of a classroom.  The intent of this regulation is to document the length of time a child is in care, not movement from one space to another within the course of a program day. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the seven responders commenting on the requirement to document attendance asked if OCFS could supply an attendance form for this purpose; another responder asked if records could be kept at their main office. OCFS has developed a form for this purpose. Attendance records may be filed at the program’s main office if they are made available to OCFS when requested. OCFS reviewed this comment and no changes will be made as a result of the review.
Three of the sixty-seven responders commented on the requirement that parents have on-demand access to staff and their children in care. The following summarizes those comments:
One of the three responders commenting on access to children and staff disagreed that parents should have access to staff on demand because it interferes with supervision ratios.  Federal regulations provide that parents should have unlimited access to their children and the program staff during the hours of operation and whenever in care at the program.  OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the three responders commenting on access to children and staff suggested that the regulatory language include exemptions, such as when there are court orders.  OCFS recognizes that there are sometimes court orders of protection limiting parental access to children.  Court orders should be followed.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the three responders commenting on access to children and staff disagreed that OCFS licensors should have unlimited access to day care program space; this responder suggested that access be limited to classrooms.  OCFS has the responsibility to conduct safety inspections of the premises.  This proposed regulation allows licensors and fire safety representatives to conduct inspections for heaters, kitchens, fire alarm equipment, etc. that keep children safe while in care.  OCFS reviewed this comment and no changes will be made as a result of the review.
Twenty-nine of the sixty-seven comments received did not fit within any of the categories above. The following summarizes those comments:
Three of the twenty- nine responders supported all changes to this section of regulation. OCFS reviewed this comment and no changes will be made as a result of the review.
Another three of the twenty-nine responders asked that OCFS define the term “shift of care.” OCFS defines the term “shift” in Section 413.2.  A shift means an eight to ten hour period during which care is provided to a group of enrolled children. Since the responder has asked about the definition of “shift of care”, the term is used in regulation only in connection with when certain routine activities must take place, such as evacuation drills and shelter in place drills.  Each of these activities would require that one drill be conducted for each shift of care; children who attend a full day would need to practice, children cared for in the evening or overnight in the same program would also need to practice.  OCFS reviewed the comments and no changes will be made as a result of the review.
Three of the twenty-nine responders asked that OCFS define the term “communicable disease.”  OCFS believes this term to be commonly understood. It may be that the question concerns which of the communicable diseases must be reported to the Department of Health. If so, the list of which communicable diseases need to be reported appear on the Department of Health reporting form. OCFS reviewed the comments and no changes will be made as a result of the review.
One of the twenty-nine responders asked that the term “acceptable reference” be defined. A reference that indicates that a person is appropriate for a position in child care is “acceptable.” OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the twenty-nine responders asked for a definition of “serious injury.” Serious injury is addressed in OCFS Division of Child Care Services policy. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-nine responders asked that OCFS create a form to capture information from a daily health care check. OCFS has developed this form.  OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the twenty-nine responders disagreed that centers should have to post all restrictions, waivers and limitations set on their license set by OCFS. Parents should know what restrictions, limitations and waivers are in effect for a program that their child attends.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-nine responders asked if the approval of snacks and meals has to be documented. The regulations do not require this documentation. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-nine responders asked why bullying isn’t mentioned in regulation. OCFS offers technical assistance, video conferencing and on-line training on the topic of bullying. Proposed regulation requires that programs have a behavior management plan. The concept of bullying may be included there. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-nine responders asked if a director must be onsite during all operating hours. The proposed regulations require that a director develop, direct and supervise the daily activity of the program.  In order to supervise daily activities which extend throughout the day, the director must be employed on a full-time basis.  In addition, the proposed regulations require that when a director is away from the premises, a staff person with knowledge of the program’s operations and policies be left in charge.  OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the twenty-nine responders asked if a fiscal manager was also required to be on site at all times. OCFS does not require a fiscal manager to be on-site during all hours of operation. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-nine responders disagreed with maintaining napping agreements. OCFS’ position is that parents should be informed about where their children sleep and on what they sleep. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-nine responders suggested that instead of supplying parents with program information, they be directed to the program’s website. OCFS requires that information be shared with parents. How the program does this is up to the program as long as parents are provided the information required. OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the twenty-nine responders suggested allowing siblings to meet during program time.  While OCFS would like to support the intent of this request, this is an issue that can be discussed on a case-by-case basis, doing so must not jeopardize the safety and health of children in care. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-nine responders disagreed with the idea that regulation was needed to ban center staff from threatening OCFS staff or their representatives with physical injury. OCFS staff have been threatened and physically harmed on site at centers. OCFS reviewed this comment and no changes will be made as a result of the review.
Two of the twenty-nine responders suggested that OCFS add a regulation that bans OCFS licensors from threatening center staff.  OCFS has employment rules that address this prohibited behavior. OCFS reviewed the comments and no changes will be made as a result of the review.
One of the twenty-nine responders submitted comment stating that keeping children safe from child abuse and maltreatment is out of the scope of their responsibilities. Social Services Law 390 stipulates that there must be a procedure to assure the safety of a  child who is reported to the Statewide Central Register of Child  Abuse  and  Maltreatment  as  well  as  other  children provided care by such homes,  centers or programs, immediately upon notification  that  a  report  has  been  made  with respect to a child named in such report while the child  was in attendance at such homes, centers or programs. A change to this regulation would require a statutory change. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-nine responders disagreed with all regulations that result in inequities between family-based care and centers.  The perceived inequities between different modalities are based in Social Services law and may not be changed without a change in statute. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-nine responders asked that OCFS bold the regulatory text for easier reading. OCFS will post its regulations to its website so that programs may download and bold text if needed. OCFS reviewed this comment and no changes will be made as a result of the review.
Another one of the twenty-nine responders asked to let directors condense the wording of the regulations. OCFS is responsible for the regulatory language and its meaning and may not allow a private entity to alter the adopted version of the regulations. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-nine responders to this section remarked that 418-1.15(b)(21)(v) is duplicative of 418-1.15(b)(21)(xvi).   OCFS reviewed the comments concerning this section of regulation and will remove the behavior policy requirement.
A responder posted a message stating that laws are so voluminous that they cannot be read, and so incoherent that they cannot be understood. The message goes on to state that a rule isn’t a rule if it isn’t known or understood.  OCFS has not undertaken the task of rewriting the entire child care regulations in approximately twenty years. OCFS does not believe the sections of regulations to be so voluminous that they cannot be read and believes they offer clarity. OCFS reviewed this comment and no changes will be made as a result of the review.
Assessment of Public Comment Relative to School Age Child Care
The Office of Children and Family Services (OCFS) received one thousand and thirty-nine comments from ninety-seven responders. Of the ninety-seven responders: thirty identified themselves as school age child care program directors, nine as registration staff, four as program employees, one as public citizen, three as owners of school age child care programs, one as a site supervisor, one as an administrator, one as a focus group leader, one as a school age child care program administrator, one school-age network, one city health agency, one as a youth and community organization, one as a credential advisor, one as the policy chair for a health network, one as a multi-site organization administrator, one as a NYS school administrator, one as an intermediary organization, one as a day care center and school age child care program director’s group, one as an early childhood council  member, one as a director of a partnering agency, one as a community based organization, one as a member of a city school district, one from a children’s institute and  resource group, one as a member of a child care council , one from a child care advocacy group commenting with representatives of a six week summer program, one as an administrator, one as a licensing staff, two as Child Care Resource and Referral agencies, one as a child care advocacy group, and twenty-five chose not to identify a their role. Some of the individual responders above noted that they were sending comment on behalf of focus groups. OCFS combined similar comments from numerous responders for the purpose of assessing & responding to the comments. The consolidated text comments and OCFS responses are grouped in categories below.  The following is an assessment of the comment received organized by the section of regulation for which the comment pertains.  Every comment was processed and considered by OCFS in the assessment.
Section 414.1 Definitions, Enforcement and Hearings

No comments received.

Section 414.2 Procedures for Applying for and Renewing a Registration 

OCFS received a total of thirty-six comments concerning this section of proposed regulation.   The following describes those comments:
One of the thirty-six responders suggested that programs closing and reapplying for a registration within the same calendar year be treated as a renewal and not a new application.  OCFS allows programs the option of becoming inactive for a period of time which serves this purpose.  If the program chooses to close, a new application is required and a registration must be issued before providing child care. OCFS has reviewed these comments and will make no changes as a result.
Two of the thirty-six responders requested that OCFS develop an online application process. OCFS is working toward this goal. OCFS has reviewed these comments and will make no changes as a result.
Two of the thirty-six responders asked if charter schools can be exempt from regulation.  Social Services Law (SSL) dictates when a program must be registered by OCFS and when a program is exempt.  This revision would require a statutory change. OCFS has reviewed this comment and will make no changes as a result.
In addition, six of the thirty-six responders questioned oversight when a school age child care program is operating in a school. The following summarizes those comments:
Of the six, one responder asked that OCFS coordinate their programs with the State Education Department.   OCFS works in cooperation with State Education on many issues; however SSL provides that OCFS is the regulatory agency for child day care programs. OCFS has reviewed this comment and will make no changes as a result.
Another one of the six responders asked that OCFS use the State Education Department standards as proof of compliance for all physical plant issues. When a room used for a school age child care program is used for a different purpose or use than it was during school class time, the room standards may change for health and safety reasons. OCFS has reviewed this comment and will make no changes as a result.
One of the six responders asked if OCFS could help in obtaining Certificate of Occupancies.  OCFS often provides assistance and technical support in these matters. OCFS has reviewed this comment and will make no changes as a result.
The final three of the six responders asked if a Certificate of Occupancy would cover fire alarm maintenance requirements.  In programs located in schools, the Certificate of Occupancy does include the fire alarm maintenance requirements.  In other public buildings, a Certificate of Occupancy would not include this inspection as the local building inspectors do not perform this evaluation. OCFS has reviewed these comments and will make no changes as a result.
One of the thirty-six responders asked if OCFS would provide forms to develop emergency plans and health care plans.  OCFS will be providing forms and guidance on these important issues. OCFS has reviewed this comment and will make no changes as a result.
Four of the thirty-six responders commented on requirements for healthy food standards. The following summarizes those comments:
Three of the four responders asked if the Education Department requirements for snacks and meals will satisfy the healthy food standards for menus in regulation. United States Department of Agriculture (USDA) regulations do allow school breakfast and lunch meals to meet Child and Adult Care Food Program (CACFP) requirements. School age child care programs generally would only need to supply a snack after school and that snack would need to comply with CACFP standards. Meals served during school vacations would need to be in compliance with CACFP. OCFS has reviewed these comments and will make no changes as a result.
The last of the four responders on this topic disagreed with the requirement to provide meals equivalent to the Child and Adult Food Program standards, claiming it would be too costly. Feeding children healthy foods is essential to their well-being and worth the cost.  Programs eligible for CACFP will actually save money on food if they enroll with CACFP. OCFS has reviewed this comment and will make no changes as a result.
Six of the thirty-six responders made comments concerning a program’s ability to keep safe a child who has been reported as being abused or maltreated.  Four of the six asked how a program would know if a child was in a report of abuse or maltreatment and two asked what would be acceptable as documentation to satisfy this regulation.  Social Services Law and the proposed regulation, require that the school age child care program submit for review procedures the program will take for the safety and protection of any child named in a report of child abuse or maltreatment involving a situation which occurs while the child is in attendance at the program, as well as other children in attendance at the program. Appropriate documentation would include providing the procedures the program would take to keep the children safe.   OCFS has reviewed these comments and will make no changes as a result.
Four of the thirty-six responders commented on the requirement for OCFS inspection prior to receiving a registration. Two of the four responders requested that the inspection be scheduled within 30 days of all completed paperwork being submitted to OCFS.  The other two responders requested that an OCFS inspection be completed within two weeks of receiving all documentation.  OCFS is evaluating its inspection and application processes to streamline the application process without compromising health and safety. OCFS has reviewed these comments and will make no changes as a result.
Two of the thirty-six responders asked for clarity concerning written policies and procedures on supervision of children.  Appropriate and vigilant supervision keeps children safe.  The regulation requires that the program design a procedure and policies that address how supervision will be maintained. Supervision policies and procedures must ensure that children are supervised at all times, by the appropriate numbers of staff, that attendance is taken throughout the day and that there be procedures in place to maintain staffing levels should absentees occur.  OCFS has reviewed these comments and will make no changes as a result.
One of the thirty-six responders agreed that not all training for staff should be in-service training. OCFS proposed regulations have not limited the amount of training that can be taken as part of an in-service program.  OCFS has reviewed this comment and will make no changes as a result.
Four of the thirty-six responders asked why there is statute mandating that they fill out a child support statement.  This requirement comes from section 3-503 of the General Obligations Law. This statute is not specific to day care providers; the statute requires that all applicants for a NYS registration or license complete a child support statement. In order to change this requirement, statute would need to change. OCFS has reviewed these comments and will make no changes as a result.
One of the thirty-six responders asked what type of documentation is needed to show that a test of the fire suppression system was completed and approved. A licensed service personnel will hand the program a copy of a report after the inspection is performed which will indicate that he/she tested the system and it is approved or needs maintenance. OCFS has reviewed this comment and will make no changes as a result.
One of the thirty-six responders asked if programs are closed for the summer how will the renewal inspection be scheduled.  OCFS encourages programs to contact their assigned licensor/registrar to schedule an inspection prior to their anticipated opening. OCFS has reviewed this comment and will make no changes as a result.
The final responder of the thirty-six responders asked whether waivers or exceptions will be allowed for any regulations.  OCFS may waive regulations that are not statutory requirements.  The waiver process is in Part 413. OCFS has reviewed this comment and will make no changes as a result.
414.3 Building and Equipment 

OCFS received one-hundred and forty-two responses concerning this section of regulation. The following describes those comments:

Two of the one-hundred and forty-two responders suggested tepid water, not hot water, was sufficient.  Tepid water will not sanitize dishes or other equipment used by the program. OCFS reviewed these comments and will make no changes based on its review.
One of the one-hundred and forty-two responders was unclear about how many toilets were necessary for school age child care programs.   The proposed regulation requires that: One sanitary toilet and one wash basin must be available for every group of 20 children, or part thereof. OCFS reviewed this comment and will make no changes based on its review.
Six of the one-hundred and forty-two responders stated that one toilet/one basin for every 20 children is excessive and should be changed to be consistent with State Education Department requirements in order to increase capacity.  OCFS asserts that this is not excessive and meets the health and sanitary needs of children in care. OCFS reviewed these comments and will make no changes based on its review.
One of the one-hundred and forty-two responders wanted clarification on grandfathering in the number of toilets and basins for programs that are currently operating.  As there are no changes in the proposed regulation in numbers of toilets per children attending, no grandfathering is warranted. OCFS reviewed this comment and will make no changes based on its review.
Two of the one-hundred and forty-two responders suggested that summer camps be held to the same criteria as school age child care programs. Statute allows camps with permits to operate from the Department of Health to be exempt from day care regulation.  Requiring that each operate under the same criteria would require a statutory change. OCFS reviewed these comments and will make no changes based on its review.
Forty-five of the one-hundred and forty-two responders commented on the proposed regulation requiring that programs contact the OCFS to get approval for moving children to different spaces within the building. The following summarizes those comments:
Sixteen of the forty-five responders disagreed with re-inspecting classrooms prior to making changes to classroom assignments, claiming it was unnecessary as the State Education Department is already ensuring classroom safety, including relocation due to natural disasters, i.e. flooding.  The school district evaluates the use of the room for classroom activities, OCFS evaluates for the activities and use of space after school has ended.  State Education is not responsible for the school age child care program. OCFS reviewed these comments and will make no changes based on its review.
Four of the forty-five responders requested having dual-use classrooms approved at the time of initial inspection, so the program can make changes without notifying OCFS. OCFS will review plans that meet the intent of the regulation. OCFS reviewed these comments and will make no changes based on its review.
One of the forty-five responders agreed with the requirement in proposed regulation to submit all plans to change classroom assignments to different ages/group to OCFS for approval. OCFS must be notified and must approve the re-designation of a classroom to a different age group of children, before the change is made. OCFS reviewed this comment and will make no changes based on its review.
Nine of the forty-five responders wanted clarification on age groups and how to determine space according to age group. There must be 35 square feet available per child; age is not considered. OCFS offers technical assistance on these matters. OCFS reviewed these comments and will make no changes based on its review.
Five of the forty-five responders wanted clarification on the definition of age groups. As it pertains to this section of regulation, age does not impact the number of toilets, square footage, sinks or building standards. OCFS reviewed these comments and will make no changes based on its review.
Four of the forty-five responders wanted to know if this affects switching rooms throughout the day. All space used as program space must be identified and approved for use by OCFS. Once a room is approved for a particular use and as program space, the program may use it at any time during program hours for those uses. OCFS reviewed these comments and will make no changes based on its review.
Four of the forty-five responders commented that they want added to the regulations a requirement that OCFS conducts an inspection and approval within five days for a change in program space. OCFS is not requiring that an inspection be performed with every approval.  Program space diagrams are on file with the OCFS and can be accessed to review.  OCFS will be timely in its response. OCFS reviewed thee comments and will make no changes based on its review.
One of the forty-five responders requested an appeal process if denied classroom changes.  OCFS already has a procedure in place to resolve this type of issue.  Issues not resolved at the local level are forwarded to OCFS home office for resolution. OCFS reviewed this comment and will make no changes based on its review.
The last of the forty-five responders wanted to know if programs need to actually post the age groups in the spaces/classrooms.  The proposed regulations do not require that programs post age groups served in each classroom. OCFS reviewed this comment and will make no changes based on its review.
Sixteen of the one-hundred and forty-two responders suggested that OCFS and the State Education Department integrate rules/policies to be consistent with one another regarding all aspects of the regulations concerning building and equipment.  OCFS recognizes that there are many school age child care program in school settings, however, not all programs are located in schools.   OCFS considered school standards in its development of the proposed regulations. OCFS reviewed these comments and will make no changes based on its review.
One of the one-hundred and forty-two responders shared the belief that the State Education Department requirements should prevail over OCFS requirements. Social Services Law names OCFS as the agency authorized to promulgate regulations for school age child care programs and inspect such programs for compliance. OCFS reviewed this comment and will make no changes based on its review.
Nineteen of the one-hundred and forty-two responders to this section commented on issues related to required square footage needs for children in school age child care programs. The following summarizes those comments:
Five of the nineteen responders agreed to the proposed regulation allowing 20 square feet per child for sedentary (seated) activities. OCFS reviewed these comments and will make no changes based on its review.
Four of the nineteen responders wanted clarification (definition) of a seated activity. OCFS will use the common understanding of a seated activity; it is sedentary activities such as homework, computer use, tutoring etc. OCFS reviewed these comments and will make no changes based on its review.
Two of the nineteen responders disagreed with the proposed change in square footage required for seated activities that allows a smaller space per child.  It is OCFS’ position that 20 square feet per child for seated activities is ample room and meets safety concerns. OCFS reviewed these comments and will make no changes based on its review.
Two of the nineteen responders wanted further clarification on how square footage impacts capacity. Available space is a measure of how many children can actually be safely accommodated in a school age child care program.   Square footage requirements for school age child care programs has not changed in the proposed regulations from current regulations except to allow less square footage for activities that are sedentary. OCFS reviewed these comments and will make no changes based on its review.
Four of the nineteen responders suggested being allowed to include kitchen and gymnasium space in square footage calculations to increase their capacity.  Allowing those measurements into the formula could drastically increase the number of children in a program and work against health and safety standards. OCFS reviewed these comments and will make no changes based on its review.
One of the nineteen responders agreed with proposed regulation allowing large motor areas to be included in calculating capacity.  This is permitted only if this space is dedicated to the sole use of the school age child care program during program hours.  OCFS reviewed this comment and will make no changes based on its review  
One of the nineteen responders wanted OCFS to measure rooms around the perimeter when calculating square footage.  This would not measure the actual space available for children to move within; therefore OCFS does not endorse this idea. OCFS reviewed this comment and will make no changes based on its review.
Three of the one-hundred and forty-two responders asked for forms/guidelines/samples for programs to use when developing policies for traveling to play areas that are not on the premises of the programs. Technical assistance will be provided by OCFS on this issue. OCFS reviewed these comments and will make no changes based on its review.
Two of the one-hundred and forty-two responders wanted to know if field trips were included in policies/plans.  As it pertains to this section of regulation, the plan the program uses to access outside play space not located on program property does not include field trips.  OCFS reviewed these comments and will make no changes based on its review.
Forty of the one-hundred and forty-two responders submitted comments related to issues concerning who is responsible for building changes when a program is co-located in a school. The following summarizes those comments:
Eleven of the forty responders wanted more clarification on how/where to post address numbers on buildings they do not own, i.e. school buildings.  Public school buildings should have already complied with emergency responder requirements for posting address numbers. Those few buildings that have not, may work with OCFS to problem solve the issue.  OCFS reviewed this comment and will make no changes based on its review.
Twenty-five of the forty responders were against holding any program responsible for building issues that put the program out of compliance if they do not own the buildings. OCFS works with programs to point out issues that may be problematic in selecting a site as program space. The regulations set health and safety standards for all programs, not just the programs that actually own their own space. OCFS reviewed these comments and will make no changes based on its review.
Four of the forty responders suggested creating criteria (plans) by which OCFS would not hold programs responsible if they can show proof they are attempting to have landlords or school districts make necessary changes (even if unsuccessful).  Minimizing standards is not in the best interest of children in care. The regulations are set for all programs, not just the programs that actually own their own space. OCFS reviewed these comments and will make no changes based on its review.
Four of the one-hundred and forty-two responders asked what the word “equipment” meant.  The term “equipment” as it is used in this section of the regulation  refers to the many components of a building that make it habitable space, such as lighting, ventilation, heating, flooring, toilets, sinks and kitchen instruments. OCFS reviewed these comments and will make no changes based on its review.  
414.4 Fire Protection 

OCFS received a total of thirty-six responses concerning this section of proposed regulation.  The following describes those comments:
Ten of thirty-six responders requested that programs in school buildings be exempt from fire alarm and fire suppression requirements. As it concerns programs operating in schools, school age child care programs are exempt from these requirements as long as a valid Certificate of Occupancy is submitted to OCFS. This exemption is in proposed regulatory language.  OCFS reviewed these comments and will make no changes based on its review.
Seven of the thirty-six responders wanted a definition of “fire-fighting equipment” and “remote” as it relates to egress. Fire-fighting equipment pertains to any instruments the program has on site that would be used in the event of a fire, such as a fire extinguisher. The term remote is explained in OCFS guidance documents. OCFS reviewed these comments and will make no changes based on its review.
Four of the thirty-six responders wanted clarification on the definition of “all inspections”.  The term “all inspections” used in this section of the regulation concerns the requirement to have fire suppression equipment and fire alarm and detection systems inspected as per NYS Fire and building code time lines. OCFS reviewed these comments and will make no changes based on its review.
Three of the thirty-six responders want clarification of the term “adequate means of egress.”  OCFS’ expectation is that the school age child care programs have alternate means of egress that are remote from each other with an unobstructed pathway out of the facility. OCFS reviewed these comments and will make no changes based on its review.
Three of the thirty-six responders wanted the local fire inspection approval to be enough of a requirement when speaking of adequate egress; they feel that an additional OCFS requirement is unnecessary.  OCFS, as the regulatory agency, has an essential role in examining egress for the safety and wellbeing of children. OCFS reviewed these comments and will make no changes based on its review.
Two of the thirty-six responders agree with having fire drill requirements for each shift of care.  OCFS reviewed these comments and will make no changes based on its review.
One of the thirty-six responders does not agree with having fire drill requirements for each shift of care, because children have fire drills during school hours too.  Children participating in school age child care programs may be located in areas of the school building with which they are not familiar. In addition, not all school age child care programs are located in schools.   OCFS reviewed this comment and will make no changes based on its review.
Three of the thirty-six responders want clarification on how frequently to vary the route of emergency egress. OCFS did not specify how often to change the route.  This was left to the director’s discretion. OCFS reviewed these comments and will make no changes based on its review.
One of the thirty-six responders wanted to follow the school’s example for the total number of emergency evacuation drills, rather than monthly drills. A once-a-month drill supports children’s readiness and knowledge of egress paths out of the building.  OCFS reviewed these comments and will make no changes based on its review.
Two of the thirty-six responders wanted to know if OCFS will supply a form for fire safety checklists.  OCFS can provide guidance on how a director can conduct an inspection of the program looking for fire hazards.  OCFS reviewed these comments and will make no changes based on its review.
414.5 Safety 

OCFS received one-hundred and sixty-eight comments on this section of regulation.  The following summarizes those comments:

Four of the one-hundred and sixty-eight responders asked that OCFS define the term “disability” and would prefer to only include children with disabilities in their plans if and when a child is enrolled.   OCFS will use the term disability as defined by the Federal Department of Justice. A plan can include procedures to update as needed.  OCFS reviewed these comments and will make no changes based on its review.
Three of the one-hundred and sixty-eight responders asked how they would notify parents of emergency plans.  OCFS does not dictate how the program shares information with parents. The program can share information as it sees fit. OCFS reviewed these comments and will make no changes based on its review.
One of the one-hundred and sixty-eight responders asks what the program should do if a parent is the threat.  OCFS does recognize that this may be the case. This issue should be included in the program’s plans.  A program should immediately contact law enforcement, when deemed necessary for safety. OCFS reviewed this comment and will make no changes based on its review.
One of the one-hundred and sixty-eight responders asked if a diagram is required in every room used for child care.  Every room used by the program must have an evacuation diagram posted. OCFS reviewed this comment and will make no changes based on its review.
Eight of the one-hundred and sixty-eight responders asked how a program meets the emotional needs of a child during a shelter-in-place drill.  OCFS offers training and technical assistance on shelter-in-place. OCFS reviewed these comments and will make no changes based on its review.
Six of the one-hundred and sixty-eight responders asked who would evaluate the emergency evacuation plan they make. OCFS will review the plan to make sure it addresses the items required in regulation. OCFS reviewed these comments and will make no changes based on its review.
Six of the one-hundred and sixty-eight responders asked if children must be separated by age or gender in making emergency plans.  OCFS proposed regulations do not require that children be separated by age or gender in determining emergency relocation sites. OCFS reviewed these comments and will make no changes based on its review.
Six of the one-hundred and sixty-eight responders asked if a bathroom is required in determining a shelter-in-place location. OCFS proposed regulations do not require that a bathroom be located in or near the safest shelter-in-place area, although in accessing the plan it seems that location near a toilet facility would be a factor for the program to consider.   OCFS reviewed these comments and will make no changes based on its review.
Four of the one-hundred and sixty-eight responders asked if one plan could be developed for different shifts of care. OCFS does not require separate plans as long as the one plan meets the needs of children in all shifts of care and staff are included in training.  OCFS reviewed these comments and will make no changes based on its review.
One of the one-hundred and sixty-eight responders asked that OCFS clarify the difference between relocation sites and shelter-in-place sites. The proposed regulations differentiated between evacuations which are commonly understood as leaving the facility for a safer location, and shelter-in-place which is when the program remains at the facility. OCFS offers training on these topics. OCFS reviewed this comment and will make no changes based on its review.
Sixteen of the one-hundred and sixty-eight responders asked OCFS to explain what “shelter-in-place” meant. An additional eight asked how a shelter-in-place drill is conducted. OCFS has developed an on-line training on this topic. OCFS reviewed these comments and will make no changes based on its review.
Four of the one-hundred and sixty-eight responders commented that requiring two shelter-in-place drills a year is excessive.  The number of shelter in place drills is appropriate according to Child Care Aware and the Save the Children, Domestic Emergencies Unit. OCFS reviewed these comments and will make no changes based on its review.

Three of the one-hundred and sixty-eight responders asked if OCFS could include the drills in a monthly checklist.  OCFS will add this to the fire evacuation form. OCFS reviewed these comments and will make no changes based on its review.
One of the one-hundred and sixty-eight responders asked if drills can include staff and not children.  This responder believes drills may scare children.  In order to prepare for an event in a safe and orderly fashion, children must be part of the drills. Non-frightening techniques should be used.  OCFS reviewed this comment and will make no changes based on its review.
Six of the one-hundred and sixty-eight responders asked if a program only operates in the summer months are they required to conduct two drills.   OCFS can assess this need with individual programs that operate only in the summer months.  OCFS reviewed these comments and will make no changes based on its review.
Four of the one-hundred and sixty-eight responders asked if two drills are required if the program relocates for the summer months and could they request waivers.  Two drills annually is the requirement in proposed regulation. Moving to a different location would not exempt the program. OCFS will review waiver requests pursuant to Part 413.  OCFS reviewed these comments and will make no changes based on its review.
Five of the one-hundred and sixty-eight responders asked if two drills are required of a program that operates two shifts of care.  When there are two shifts of care, there are children who attend one and not the other.  All children need to practice shelter-in-place drills. OCFS would require that two annual shelter-in-place drills be performed during each shift of care. OCFS reviewed these comments and will make no changes based on its review.
Ten of the one-hundred and sixty-eight responders commented that schools do not allow school age child care programs to use their kitchen areas; making it difficult to store supplies of food for the program in emergencies.  OCFS confirmed with the State Education Department that USDA food for schools that participate in the federal food program could be authorized for release in the event of a federally declared disaster or State declared situation of distress. Schools often have other food inventories which could be utilized if prior agreements are made. Programs would be required to work with the school to establish agreements on how to access these supplies. OCFS reviewed these comments and will make no changes based on its review.
Twelve of the one-hundred and sixty-eight responders ask that OCFS define what a “sufficient” quantity, type and storage of food for an emergency might mean.   The quantity, type and storage of food for an emergency will vary depending on the numbers, ages and needs of the children in care.  Each program should consider the needs of their population and make use of the training OCFS offers on these topics.   OCFS reviewed these comments and will make no changes based on its review.
Two responder groups asked that the requirement to store food, first aid and water be removed from regulation.  Programs caring for children may, at some point, need to care for them beyond the normal hours of operation (i.e. due to a declared emergency) and should be ready to do so.  OCFS reviewed these comments and will make no changes based on its review.
Four of the one-hundred and sixty-eight responders commented that all radiators in school age child care program should be covered.  The requirement to keep children safe from hot radiators remains in regulation. The change is relative to requiring this happen only during the heating season and allowing barriers to take the place of radiator covers.  This proposed regulation meets the safety needs of children in care. OCFS reviewed these comments and will make no changes based on its review.
One of the one-hundred and sixty-eight responders asks that OCFS include examples of what a barrier to a radiator might be.  The language of the proposed language allows a program to problem solve the issue taking into consideration the many layouts of classrooms used for school age child care programs.  OCFS reviewed this comment and will make no changes based on its review.
Seven of the one-hundred and sixty-eight responders asked for guidance on what would be in a swimming safety plan and asked if forms would be available.  Programs that include swimming activities must have a plan that ensures that a certified lifeguard is present, develop a method to keep track of children who are swimming and include how a “lost” swimmer will be located. OCFS will provide technical assistance where needed.   OCFS reviewed these comments and will make no changes based on its review.
Two of the one-hundred and sixty-eight responders asked about the program’s general liability as it concerns swimming.  OCFS does not require that swimming be an activity offered by a program. Programs that offer this physical activity, must be prepared before the activity happens which will increase safety in the long run.  OCFS reviewed these comments and will make no changes based on its review.
One responder submitted the following four comment areas as it pertains to this section of regulation:
The first of the four comments concerned the recommendation that OCFS modify the proposed regulations regarding field trips and water activities to include the written safety plan requirements detailed in New York State Sanitary Code, Chapter 1, and subpart 7-2.  This would minimally mean that school age child care programs would need to retain an aquatics director, a progressive swimming instructor and a qualified lifeguard.  These additional staff would be a financial burden to school age child care programs. In addition, OCFS has made it mandatory in proposed regulation that programs may only use facilities for swimming that are already operating according to sanitary code standards and have a local Health Department permit to operate. School age child care programs may only use public swimming pools operating within the sanitary code and overseen by the Department of Health. OCFS reviewed this comment and will make no changes based on its review.
The second of the four comments recommends that OCFS add to its regulations the supervision and safety requirements of Chapter 1, sub-part 7, of the NYS Sanitary Code related to swimming and also recommend that written safety plans for field trip events, aquatics activity and transportation be consistent with DOH sanitary code. The regulations address safety on field trips and at water activities. OCFS reviewed this comment and will make no changes based on its review.
The third of the four comments requests that OCFS add what type of cardio-pulmonary resuscitation (CPR) is acceptable as meeting the proposed regulation. While OCFS recognizes that there are advanced lifesaving CPR courses available, basic CPR will meet the requirement in the proposed regulation.  OCFS reviewed this comment and will make no changes based on its review.
The last of the four comments suggests that the regulations include that the program operator review the written safety plan annually, update the plan as required to maintain compliance with current standards, and submit it to the Office for approval upon updating the plan.  An annual update is not needed.  A safety plan can be broad enough to meet the needs of a program from year to year. OCFS reviewed this comment and will make no changes based on its review.
Two of the one-hundred and sixty-eight responders noted that school age child care programs operating in space used by other programs, such as schools, will have no control over amphibians or reptiles in classrooms. OCFS proposed regulations do not ban amphibians or reptiles from school age child care programs.  OCFS reviewed these comments and will make no changes based on its review.
Nine of the one-hundred and sixty-eight responders replied that accessing a landline in a school poses a challenge after hours as most are in offices with locked doors.  This issue could be resolved with schools when safety issues are addressed. School age child care programs have the responsibility to care for large numbers of children and as such, safety concerns dictate that, should an emergency be declared, a land line phone be available to increase the program’s chances that help can be obtained, if needed. OCFS reviewed these comments and will make no changes based on its review.
One of the one-hundred and sixty-eight responders asks which agency inspects for compliance with US Product Safety guidelines.  It’s the responsibility of the school age child care program to be aware of the Consumer Product Safety Commission (CPSC) Guidelines.  OCFS has shared with programs the many ways that the CPSC makes it easy to keep abreast of product safety issues. OCFS reviewed this comment and will make no changes based on its review.
One of the one-hundred and sixty-eight responders asked if glass doors in schools are required to be marked.  Yes, clear interior and exterior glass doors in schools must be marked for safety.   OCFS reviewed this comment and will make no changes based on its review.
One of the one-hundred and sixty-eight responders asked that OCFS revise its proposed language that requires that all bathroom doors be designed to permit opening from the outside in an emergency, and that the key be accessible to staff.  OCFS is committed to safety; this requirement is a basic standard that keeps children safe. Should a child become ill or unresponsive in a locked bathroom, staff need a method by which to get to the child immediately.  A key easily answers this need.  OCFS reviewed this comment and will make no changes based on its review.
Twenty-two of the one-hundred and sixty-eight responders commented on firearm proposed regulation.  The following summarizes those comments:
Three of the twenty-two responders on the topic of firearms questioned whether or not peace officers and security guards could carry firearms into a school age child care program. Police and other law enforcement groups are permitted to possess a firearm consistent with state and federal law; Otherwise firearms, shotguns and rifles are prohibited at a child care program, except for the protection of the child care program.    OCFS reviewed these comments and will make no changes based on its review. 
One of the twenty-two responders claims that Criminal Procedure Law (CPL) Section 1.20(34) addresses the right of peace officers to carry firearms in child care centers. CPL Section 1.20(33) defines “peace officer” and CPL Section 1.20(34) defines “police officer.” Police and other law enforcement groups are permitted to possess a firearm consistent with state and federal law, this regulation would not ban firearms from those groups. OCFS reviewed this comment and will make no changes based on its review. 
Eighteen of the twenty-two responders were opposed to posting signs banning firearms on the entrance doors of school age child care program programs.  The reasons shared for the opposition were that the schools would not allow the postings and that the postings would frighten children. OCFS maintains that a posting is in the best interest of safety. Schools are already a safe zone from firearms, posting is just giving notice to that effect. OCFS has reviewed these comments and will make no changes to the proposed language.
OCFS received three miscellaneous comments on its proposed regulations pertaining to this section of regulation. The following summarizes three of the one-hundred and sixty comments:
One on the responders stated that they appreciated that programs could continue to rely on lifeguards at a venue rather than hiring one for the program.  OCFS has reviewed the comment and will make no changes to the proposed language.
Another responder liked that OCFS rewrote regulations concerning radiators.  OCFS has reviewed the comment and will make no changes to the proposed language.
The last liked that OCFS offered a standard for playground equipment.  OCFS has reviewed the comment and will make no changes to the proposed language.
414.6 Transportation
OCFS received twenty-six comments on this section of regulation.  The following summarizes those comments:
Twelve of the twenty-six responders commented on transportation services as it applies to contracted services, including school districts that provide transportation services. Responders believed that they cannot be held accountable for the level of supervision or qualifications of drivers not directly under their employment.  Service contracts between a program and a vendor must include regulatory safety measures.  School bus services operated by or for the school district that transport children from school to the school age child care program are not school age child care program contracted services and are therefore exempt from this regulation.    OCFS has reviewed the comments and will make no changes to the proposed language.
Eight of the twenty-six responders asked for guidance in developing a transportation plan, including a form for a program’s use.  OCFS can provide technical assistance and will develop a form if needed. OCFS has reviewed the comments and will make no changes to the proposed language.
Four of the twenty-six responders approved of the additional supervisory standards that require that the driver ensure that all children have departed the vehicle. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the twenty-six responders asked if the use of a bus radio was prohibited.  OCFS does not prohibit the use of a radio on a vehicle used by a school age child care program; however, the driver may not use the radio while driving.  All communication on any electronic device must be done from a legally permitted parked position off the road.  OCFS has reviewed the comment and will make no changes to the proposed language.
One of the twenty-six responders asked if the driver was included in ratio.  School age child care proposed regulations allow the driver to count in ratio if the driver is a person who has been approved and undergone background checks. OCFS has reviewed the comment and will make no changes to the proposed language.
414.7 Program Requirements
OCFS received fifty-eight comments on this section of regulations.  The following summarizes those comments:
Forty- two of the fifty-eight comments received from responders focused on requirements for physical activity.  The following breaks those comments down:
Nine of the forty-two responders asked if there was a minimal amount of time per day for physical activity. The proposed regulation does not include a specific time required for physical activity just that there be physical activity every day. OCFS has reviewed the comments and will make no changes to the proposed language.
Seven of the forty-two responders asked that OCFS define “physical activity”.   The proposed regulation uses the common understanding of physical activity, movement of the body using energy that enhances or maintains physical fitness and overall health and wellness.  OCFS has reviewed the comments and will make no changes to the proposed language.
Eleven of the forty-two responders asked how the program could provide physical activity if they had limited access to usable space.  OCFS understands that some programs will need to be creative in programing for physical activity, but a school age child care program must get children physically moving after a day of sedate educational activities.  OCFS has been working with NYS Department of Health on these issues and will offer technical assistance. OCFS has reviewed the comments and will make no changes to the proposed language.
Four of the forty-two responders asked that physical activity be made optional.  The proposed regulation is not onerous in requiring some physical activity every day. The requirement to have physical activity every day benefits and is important to the health of children in care.  OCFS has reviewed the comments and will make no changes to the proposed language.
Two of the forty-two responders commented that the requirement to have physical activity every day is too difficult to manage.  OCFS and its Child Care Resource and Referral agencies, along with the Department of Health can offer technical assistance on programing for physical activity. OCFS has reviewed the comments and will make no changes to the proposed language. 
Two of the forty-two responders commented that physical activity would take time away from homework. It is OCFS’ position that school age child care programs should not be focused entirely on academics.  Children need variety in their activities and for health reasons they need physical pursuits. OCFS has reviewed the comments and will make no changes to the proposed language.
One responder makes the following recommendation: “Children and adolescents do 60 minutes or more of physical activity each day, and that this activity contain a mix of moderate-intensity and vigorous-intensity aerobic activity, muscle strengthening, and bone strengthening activity.”  The responder asks that the regulations for school age child care programs include guidance for a recommended, not obligatory, minimum number of minutes. He/she suggests programs aim to provide 30 minutes of moderate to vigorous activity for each 3-hour block that the children are present at the program. The physical activity may occur during one continuous session or during several sessions, each at least 10 minutes in duration. The physical activity may occur in an outdoor play space or, if necessary, in an indoor play space using curriculum designed for programs with space limitations.  Recommendations and technical assistance can be done outside the regulations. OCFS has reviewed the comment and will make no changes to the proposed language.
One responder group commented that additional clarification is needed around the requirement for physical activity, including what constitutes physical activity and how long the activity needs to be. The commenter recommended flexibility and a maximum requirement of 15 minutes to accommodate different program models. The responder also asked if every child must participate in physical activities or can it be optional.   The proposed regulation uses the common understanding of physical activity, movement of the body using energy that enhances or maintains physical fitness and overall health and wellness.  OCFS is not in favor of stating a time period or an intensity level for such activities. OCFS’ position is that programs should have the opportunity to establish physical activities that work for the space that is available, the particular needs of the children in care and the time periods that fit into their busy schedule.  OCFS has reviewed the comment and will make no changes to the proposed language.
One responder recommended that OCFS remove the proposed regulation that children may not spend the majority of their program time in rooms used solely for activities where they will be seated while working on a particular activity or skill.  The responder states that this regulation will require a complete re-thinking of many programs, especially those that are academically focused. It is OCFS’ position that school age child care programs should not be focused entirely on academics.  Children need variety in their activities and for health reasons they need physical pursuits. OCFS has reviewed the comment and will make no changes to the proposed language.
Four of the forty-two responders wrote in support of required physical activity. OCFS has reviewed the responses and will make no changes to the proposed language.
Three of the fifty-eight responders commented on the proposed regulation that requires programs to furnish children with instruction on techniques and procedures that will protect them from abuse and maltreatment. The following summarizes those comments:
One of the three responders asked if OCFS would provide them with a curriculum on abuse and maltreatment.  OCFS can provide guidance on instructional materials. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the three asked how programs can meet this requirement. This is not a new regulation and many programs are already meeting this requirement through individual or group discussion. OCFS can offer guidance on these matters. OCFS has reviewed the comment and will make no changes to the proposed language. 
The third responder asked if OCFS would pay for the materials and trainers needed to fulfill this requirement.  OCFS does offer brochures and materials for use by programs.  School age child care programs can also reach out to Child Care Resource and Referral agencies for support and assistance in programming for this important topic. OCFS has reviewed the comment and will make no changes to the proposed language. 
Thirteen of the fifty-eight responders commented on giving children programmatic choices for activities.  The following summarizes those comments:
Five of the thirteen responders commented on activity choices stated that the proposed regulations were not realistic and children should not be expected to always make good, balanced choices.  Program staff must assist children in making better choices. OCFS has reviewed the comments and will make no changes to the proposed language.
Seven of the thirteen responders commented that children would favor only the “fun” activities rather than choosing more important activities, such as homework.  OCFS is in favor of children having fun in a school age child care program.  Fun is essential for a child’s health and wellness.  OCFS does understand that programs get pressure from parents to make sure that children complete their homework during program hours.  However, completion of homework should not be the fundamental programming objective of school age child care programs.  OCFS has reviewed the comments and will make no changes to the proposed language.
The last of the thirteen responders asked that OCFS reword the regulation giving children less choice in activities.  It is OCFS’ position that children benefit from making choices and staff can assist them in making good choices. OCFS has reviewed the comments and will make no changes to the proposed language.
414.8 Supervision
OCFS received one-hundred and ninety-one comments on this section of regulation.  The following summarizes those comments:
Twenty-nine of the one-hundred and ninety-one responders commented on the proposed definition of competent supervision.
Six of the twenty-nine responders commented on the definition of supervision asked what is meant by “near enough” to respond when intervention is needed.  OCFS expects staff to be within a child’s proximity so that if they are needed they are close enough to help. If children are out on a playground, OCFS would expect staff to be among the children and not so far away that they cannot hear or see what is happening.   OCFS has reviewed the comments and will make no changes to the proposed language.
Seven of the twenty-nine responders asked OCFS to define the term “range of vision”. Every child should be visible if the staff turns around 360°.  That is a person’s range of vision.  OCFS has reviewed the comments and will make no changes to the proposed language.
Four of the twenty-nine responders asked that OCFS amend the language to include within sight or sound rather than within a staff’s range of vision. OCFS asserts that its requirement to have children within a staff person’s range of vision and near enough to respond when redirection or intervention strategies are needed is a higher standard than being able to see or hear children. This higher standard will keep children safe and may decrease injuries to children.  OCFS has reviewed the comments and will make no changes to the proposed language.

Five of the twenty-nine responders asked that OCFS differentiate supervision regulations for ages 10 and up.  The proposed regulations are consistent with supervision needs of all school-age children in programs. Supervision standards in school age child care programs must take into account the safety of children being cared for in a facility type building that is used by outside groups and where persons may have contact with children who are not cleared for such interaction. OCFS has reviewed the comments and will make no changes to the proposed language.

Three of the twenty-nine responders asked about supervision needs between program spaces for older youth.  The level of supervision would not change. Program staff should be able to account for a child’s whereabouts at all times.  OCFS has reviewed the comments and will make no changes to the proposed language.

One of the twenty-nine responders asks why supervision requirements are more stringent for school age child care programs than for family day care.  OCFS proposed the exact definition of supervision for both modalities of care. The one difference is the exception that school-age children in a family day care may be unsupervised for 15 minute intervals.  This exception recognizes that family day care capacities are smaller and there are basic differences in the program sites. Supervision standards in school age child care programs must take into account the safety of children being cared for in a facility type building that is used by outside groups and where persons may have contact with children who are not cleared for such interaction. As such, school age child care program regulations require a higher level of supervision for children in this type care than what would occur in a family setting.    OCFS has reviewed the comment and will make no changes to the proposed language. 
One of the twenty-nine responders commented that the definition of supervision does not take into account that rooms are not squares boxes with clear lines of supervision.  Staff should position themselves in places in the room where they can see and should rearrange the room’s space if needed. Vigilant supervision keeps children safe. OCFS has reviewed the comment and will make no changes to the proposed language.
Two of the twenty-nine responders commented that supervision should be dependent on age and developmental level of child.  The proposed regulation concerning supervision for school-age children is responsive to school-age children’s supervision needs. In developing the supervision standard for school age programs OCFS considered the building environment that programs are set in rather than children’s developmental level.  School buildings and other commercial settings generally serve more clients than the school age child care program, making it likely that there are persons present who have not been cleared and may have unsupervised contact with children in care.  This concern drove OCFS’ decision to keep supervision levels at a higher standard. OCFS has reviewed the comments and will make no changes to the proposed language.
Sixty-five of the one-hundred and ninety-one responders sent comments relative to notifying parents of the long term absence of a teacher assigned to the supervision of their child. The following summarizes those comments.
Eight of the sixty-five responders to this requirement for notification asked if they were required to keep a teacher on staff for two weeks before firing them to meet this requirement.  The proposed regulation requires parents be notified in writing two weeks in advance of a long term absence of a teacher.  Termination of a staff person is not a leave of absence that requires two week advance notice to parents. OCFS has reviewed the comments and will make no changes to the proposed language.
Five of the sixty-five responders asked how they could comply if a teacher quit the position.  OCFS’ position is that this situation is out of the program’s control and would be an emergency situation for which they would not be held responsible.  However, the school age child care program would still be required to have a qualified person available to fill this need.  OCFS has reviewed the responses and will make no changes to the proposed language.
Six of the sixty-five responders asked how to deal with a situation when an end date to a person’s absence is not known. OCFS understands that the specific end date may change, but that the notice should contain an end date, to provide guidance/direction to parents of children in care. OCFS has reviewed the comments and will make no changes to the proposed language.
Seven of the sixty-five responders asked why notification to parents was needed since all staff are cleared by OCFS to work.  In the case of school age child care program programs, the director is responsible to evaluate background check results in employing program staff. Parents should know which staff are assigned to care for their child and when that responsibility changes. OCFS has reviewed the comments and will make no changes to the proposed language.
Four of the sixty-five responders claimed that high turn-over in staff make this requirement unrealistic.  Parents should know when staffing changes.  In emergency cases such as firing or abrupt endings to employment, notification can happen as soon as is possible. OCFS has reviewed the comments and will make no changes to the proposed language.
Two of the sixty-five responders asked if maternity leave could be posted in a newsletter.  OCFS does not require that the reason for absence be shared; just the expected period of time, if known. OCFS has reviewed the comments and will make no changes to the proposed language.
Five of the sixty-five responders commented that staff routinely floats across sites making notification to parents difficult.  Children and parents should know who is available and assigned to supervise. OCFS has reviewed the comments and will make no changes to the proposed language.
Nine of the sixty-five responders asked what would be considered a long-term absence. OCFS believes that parents should know who will be caring for their children and if the assigned teacher will be out long term.  OCFS would consider long term absences to include absences of three consecutive days away from the program.  Absences such as known medical leaves, vacations, reoccurring classes, maternity leave etc. The regulations do not specify that this notification be in writing, it may be a verbal notification. OCFS has reviewed the comments and will make no changes to the proposed language.
Five of the sixty-five responders asked who is considered a teacher.  Part 413 of the proposed regulations defines “Group teacher” and “assistant teacher” as follows: Group teacher means a classroom staff person who, under the supervision of a director, is responsible for planning and supervising age appropriate activities for a given group of children. A group teacher must possess the minimal regulatory qualifications required to oversee the needs and safety of children in a child care center or school age child care group. Assistant teacher means a classroom staff person who assists the group teacher as part of the teaching staff, works under the supervision of the director and group teacher and whose assignment to a group of children may be considered in calculating compliance with required teacher to child ratios.    The assistant teacher must possess the minimal regulatory qualifications required to assist the group teacher in overseeing the needs and safety of children in a day care center or school age child care program group. OCFS has reviewed the comments and will make no changes to the proposed language.
Six of the sixty-five responders asked OCFS to define what it means by “in writing to parents”, i.e.: letter, posting or newsletter, claiming that notification would be an invasion of their privacy. OCFS envisions programs sending home a simple note with a simple message explaining that a teacher would be out and when they are expected to return. Personal information is not required. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the sixty-five responders asked that OCFS explain the term emergency. The program is not required to report on a situation that they did not plan or have knowledge of in advance.  OCFS has reviewed the comment and will make no changes to the proposed language.
Three of the sixty-five responders commented on the change in terms from head of group to group teacher stating that this would be confusing to certified teachers.  OCFS changed the terms to match the terms used in the field.  The qualifications for these positions are included in the child care regulations Section 413.13. OCFS has reviewed the comments and will make no changes to the proposed language.
Three of the sixty-five responders stated that language requiring an additional teacher when numbers of children in the group dictate that a second teacher be present is redundant.  OCFS does not agree that this statement is redundant. This is a single citation that explains that when numbers of children dictate a second teacher must be there to supervise.  OCFS has reviewed the comments and will make no changes to the proposed language.
One of the sixty-five responders asked if a person who fills in for the director’s absences must be qualified as a director to do so; and could they be responsible for multiple sites. The proposed regulations allow a person who is knowledgeable about the program’s operation and policies to fill in for a director’s absence.  OCFS has reviewed the comments and will make no changes to the proposed language.
Thirty-one of the one-hundred and ninety-one responders made comment on group size and ratio. The following summarizes those comments:
Three of the thirty-one responders opposed the ban on mixing age groups together as long as ratio is maintained.  Children who are young are safer in smaller groups and away from older, larger children. However, under certain conditions Section 414.8(l)(4) permits mixing of groups, and provides that: When a school-age child care program cares for children in groups including children both over and under 10 years of age, the teacher/child ratio used must be that ratio applicable to the youngest child in the group.  OCFS has reviewed the comments and will make no changes to the proposed language.

Five of the thirty-one responder oppose the proposed regulation requiring age groups be kept separate in larger areas such as playgrounds and gyms. It is particularly dangerous to mix age groups in larger areas because this type of space lends itself to large motor activities such and running and climbing.  Teachers have a much more difficult time keeping track of the group they are responsible for and younger children, in the way of older children, may be injured.  However, OCFS’ proposed regulation allows multiple groups to use the same area as long as the space provided is large enough to accommodate multiple groups and those groups are kept separate and not co-mingled.  If the space is large enough, the regulation allows the groups to use the space together but in separate areas. OCFS has reviewed the comments and will make no changes to the proposed language. 
Four of the thirty-one responders asked when it is permissible to employ peer mentors, reading buddies, or for plays or sports.  The minimum age of a staff person is 16. No person younger than 18 may be left alone with school age children.  OCFS has reviewed the comments and will make no changes to the proposed language.
Three of the thirty-one responders suggested that multiple groups of the same age groups should be permitted to mix.  Research has shown that when teachers have fewer children to supervise and the group size is limited, it reduces the likelihood of injuries and illness in children and increases opportunities for positive interaction with children. Excessive numbers of young children increase the danger of high staff stress and loss of control.  OCFS has reviewed the comments and will make no changes to the proposed language.
Five of the thirty-one responders asked that OCFS define the term “mixed”.  Its recognized meaning would be when a single classroom containing its maximum number of children is mingled with another classroom of children.  OCFS has reviewed the comments and will make no changes to the proposed language.
Four of the thirty-one responders ask that OCFS define the term “large enough” spaces.  The term “large enough” is used in regulation relative to when it is appropriate to allow two or more groups of children to utilize common day care spaces.  OCFS uses this generic term because day care common spaces vary in size as does the number of children enrolled in classrooms. The term “large enough” is decided using the knowledge of those two factors.  If two classrooms of children are at maximum capacity and are able to use a playground together and can remain as two distinct groups, then the arrangement meets the proposed regulation.  OCFS will offer technical assistance when needed. OCFS has reviewed the comments and will make no changes to the proposed language.
Four of the thirty-one responders commented that it is sometimes developmentally appropriate to mix groups and ask that OCFS allow programs to develop their own supervision plans for these situations.  OCFS’ position is not changed by this comment. It is important to maintain separate size and space for the safety and health of young children. OCFS has reviewed the comments and will make no changes to the proposed language.

One of the thirty-one responders stated that changing group size and not allowing programs to mix age groups will affect their staffing and expenses.  OCFS’ proposed regulations do not change the ratio or group size from what they are currently.  The modification is that group size must be maintained in common areas.  OCFS has reviewed the comment and will make no changes to the proposed language.
One of the thirty-one responders asked that the ratio be based on a person’s qualifications i.e. “certified teachers” should be able to determine ratios based on the activity.  OCFS sets it ratio based on health and safety and the protection of children.  OCFS has reviewed the comment and will make no changes to the proposed language.
One of the thirty-one responders asked about the role of volunteers and could a volunteer be alone with a child.  A volunteer is prohibited from counting in ratio or being alone with children. OCFS has reviewed the comment and will make no changes to the proposed language.
Eleven of the one-hundred and ninety-one responders commented on the regulations relative to the use of electronic devices.  The following summarizes those comments:
One of the eleven responders asked if staff could use computers for work responsibilities such as on-line training during nap time. The regulations do not allow for this. School age child care program staff must be supervising children at all times and not distracted by training.   OCFS has reviewed the comment and will make no changes to the proposed language.
Eight of the eleven responders asked if staff could use computers while kids are using computers in a computer lab.  The intent of the proposed regulation is to maximize supervision of the children in care and avoid distractions.  While staff could assist and instruct children in using the computer and monitor the computer screens of computers used by children, they should not use the computer for personal purposes that will distract them from the task of supervision. OCFS has reviewed the comment and will make no changes to the proposed language.

Two of the eleven responders asked that the proposed regulatory language be updated without a blanket prohibition in using electronic media tools.  The responder claims that computers are used for: Skyping, communicate with other programs, homework help, attendance and online technology.  The prohibition against electronic devises is not a blanket prohibition. While staff could assist and instruct children in using the computer and monitor the computer screens of computers used by children, they should not use the computer for personal purposes that will distract them from the task of supervision. The proposed regulations ban staff’s use of these devises for social or entertainment purposes. OCFS has reviewed the comments and will make no changes to the proposed language.
Two of the one-hundred and ninety comments relative to proposed regulations concerning field trips.  The following is a summary of those comments:
One responder asks that OCFS define a field trip.  A definition is not needed.  Programs understand the term as meaning that children will be leaving the site for other than routine program purposes.  OCFS has reviewed the comments and will make no changes to the proposed language.

One responder recommends increased supervision for field trips pursuant to NYS Sanitary Code. OCFS understands the need for additional staff on some field trips, but perhaps not all field trips.  OCFS’ proposed regulation leaves this decision-making to the director in charge.  OCFS proposes that the director approve all plans for field trips, including the type of activity, development needs of children and whether there is the need for additional staff to provide adequate supervision.  OCFS has reviewed the comments and will make no changes to the proposed language.
Twenty-one of the one-hundred and ninety-one responses commented on the proposed regulation concerning releasing a child to an authorized adult. The following summarizes those comments:
Five of the twenty-one responders commented on releasing a child to an authorized adult asked who is responsible to ensure a designated person is available to receive child.  The program should arrange this with the parent. The intent of this regulation is to end incidents in which a program that transports children drops a child off at a location where no authorized adult is there to receive them.  OCFS has reviewed the comments and will make no changes to the proposed language.
Nine of the twenty-one responders stated that the bus company should be responsible for this because the school age child care program staff may not be on the bus to transport.   OCFS understands that many school age child care program programs contract with bus companies to provide transportation services.  If transportation is done by contract with a vendor, this must be the expectation. OCFS has reviewed the comments and will make no changes to the proposed language.

Two of the twenty-one responders believe that this regulation will prohibit programs from offering transportation.  This is a health and safety standard no child should be released from care without first knowing that an authorized adult is there to take them. OCFS has reviewed the comments and will make no changes to the proposed language.
Two of the twenty-one responders stated that in urban areas children should be escorted to the train for safety.  If a child is going to be released from care unsupervised, including walking to public transportation in order to get home, written permission must be provided by a parent, and agreed to by the school age child care program. Should a school age child care program not agree due to the child’s age, maturity, proximity to the home or safety of the neighborhood, the plan does not have to be approved. OCFS has reviewed the comments and will make no changes to the proposed language.
One of the twenty-one responders asked what would be considered acceptable documentation allowing a child to walk home.  The proposed regulations require the program collect a written permission note from the parent.  What needs to be “acceptable” to the program is the evaluation of the child’s age, maturity, proximity to the home or safety of the neighborhood to take on this responsibility. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the twenty-one responders disagreed with proposed regulations allowing students to leave the program independently with parental permission. The proposed regulations require the program collect a written permission note from the parent.  The permission must be acceptable to the program, considering the child’s age, maturity, and proximity to the home or safety of the neighborhood to take on this responsibility. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the twenty-one responders asks that OCFS define visitor.  This term in defined in Section 413.2(c)(14), Visitor means any person who is not a day care child, staff person, caregiver,  volunteer, household member, employee, parent of a child in care, or person authorized to pick up or drop off a child  to the day care program. OCFS has reviewed the comment and will make no changes to the proposed language.
Nineteen of the one-hundred and ninety-one responders commented on children’s supervision while using bathroom facilities.  The following is a summary of those comments:
Six of the nineteen responders commented on use of toilet facilities ask why children can use bathrooms independently during school hours but not in school age child care programs. While OCFS proposed regulations will allow children to independently use toilet facilities under certain circumstances, generally this is not acceptable for health and safety reasons.  School buildings are used for a variety of reasons and groups after the regular school hours. Halls are no longer monitored for children’s safety and as such it becomes the responsibility of the school age child care program to supervise children more closely than during school hours.   OCFS has reviewed the comments and will make no changes to the proposed language. 
Six of the nineteen responders ask if multiple children can use the toilet facility if there is more than one stall or they are only washing their hands.  OCFS proposed regulations would not allow more than one child at a time to go to the bathroom unescorted, because of supervision concerns.  OCFS has reviewed the comments and will make no changes to the proposed language.
One of the nineteen responders asked what OCFS meant by allowing a child a reasonable amount of time to use the toilet facilities.  OCFS’ intension is to give a child what a reasonable person would estimate that a child needs to use a bathroom and return to the program area. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the nineteen responders states that programs don’t always have exclusive use of the bathroom.  OCFS understands this and in those cases the child must be escorted by staff, as is currently required in school age child care programs. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the nineteen responders states that the program would have to develop two policies; one for the school year and one for the summer months.  OCFS does not prohibit two policies. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the nineteen responders states that the proposed regulations should be broken down differentiating between elementary and middle school children.  OCFS allows programs to develop programming that meets the developmental age of the children in care. OCFS has reviewed the comment and will make no changes to the proposed language. 
Three of the nineteen responders ask that OCFS allow programs to develop their own supervision plan based on age and developmental needs of the children. School age child care proposed regulation Section 414.2 requires that programs develop their own policies for how the program will supervise children. However, space considerations, minimum group size and capacity are set in regulation as a minimal safety requirement set for all programs.  OCFS has reviewed the comments and will make no changes to the proposed language.
Thirteen of the one-hundred and ninety-one responders sent comments on this section of the regulation.  The following summarizes those comments:
Two of the thirteen responders making supportive comment stated that the definition of competent supervision was well written.  OCFS has reviewed the comments and will make no changes to the proposed language.
One of the thirteen responders supported the proposed regulations allowing an assistant teacher to count in ratio.  OCFS has reviewed the comment and will make no changes to the proposed language.
One of the thirteen responders supported having group size defined. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the thirteen responders agreed with the proposed language limiting bathroom use to one child at a time. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the thirteen responders supported the proposed regulatory language allowing children to independently use the bathroom facilities. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the thirteen responder claimed that the program where he/she works already escorts children to the bathroom and do not allow male staff to escort females.  OCFS has reviewed the comment and will make no changes to the proposed language.
Six of the thirteen responders supported the prohibition on using cell phones while supervising children. OCFS has reviewed the comments and will make no changes to the proposed language.
Section 414.9 Behavior Management
OCFS received thirty-one responses concerning this section of proposed regulation.  The following summarizes the comments:
Six of the thirty-one responders supported the change in wording from “discipline” to “behavior management.”  OCFS has reviewed the comments and will make no changes to the proposed language.
An additional six of the thirty-one responders supported the proposed definitions of “physical restraint” and “physical intervention.” OCFS has reviewed the comments and will make no changes to the proposed language.
Two of the thirty-one responders asked for more clarification on the definition of “physical restraint” and “physical intervention.”  The proposed regulation that defines these two practices offers both descriptive language and examples of what is prohibited and what is permitted. Physical restraint entails using force to extremely limit a child’s movement.  This force could actually significantly restrict a child’s breathing.  It is a dangerous form of managing a child’s behavior.  OCFS also explains that it is appropriate to use intervention techniques to keep children safe.  Physical intervention may include: blocking a child’s path, picking them up, holding them, rocking them, holding their arm or hands etc.  These are the techniques that work.  OCFS has reviewed the comments and will make no changes to the proposed language.
Seven of the thirty-one responders wanted more clarification around an IEP plan with potential physical intervention/management as part of that plan that manages the behaviors students with special needs.  OCFS researched IEP plans with State Education during the writing of the proposed regulation and learned that IEPs should not contain the instructions to perform restraints as behavior management plans. OCFS has reviewed the comments and will make no changes to the proposed language.
Four of the thirty-one responders asked why the word “discipline” is used and the words “substitutes, volunteers and teachers aids” are not in this section of the regulations.  The word discipline is used to indicate that a consequence for behavior is implied.  This could be time away from the group, loss of privileges, etc.  The term substitute in Part 413 is relative to family day care and group family day care modalities.  In day care center and school age child care programs that same child care role would be called “staff”.   A staff person filing in for the regularly scheduled teacher would be acting in the role of group teacher or assistant teacher and therefore would be able to discipline a child.  A volunteer may not discipline a child or be counted in ratio.  OCFS has reviewed the comments and will make no changes to the proposed language.
Three of the thirty-one responders asked that OCFS require  programs to contact parents immediately regarding behavior management issues and prohibit programs from expelling children with special-needs who may have challenging behaviors. The proposed regulation requires the program consult with the child’s parent if the child is not receptive to physical intervention strategies to control inappropriate behaviors.  OCFS has reviewed the comments and will make no changes to the proposed language.
Two of the thirty-one responders also wanted to omit the part in Section 414.9(g) whereby “interaction between staff and child must take place immediately following a child’s separation from the group”.  Children learn from a discussion relative to why they were separated from the group and how to reintegrate into the group using acceptable behavior. Having this discussion at the time of the incident is beneficial to learning for the child.  OCFS has reviewed the comments and will make no changes to the proposed language.
One of the thirty-one responders wanted to add to Section 414 .9(k) “withholding or using physical activity, physical education, or recess as a punishment should be prohibited.”  While physical activity is very important to children, programs should not be prohibited from keeping a child from physical activities under all circumstances. OCFS has reviewed the comment and will make no changes to the proposed language.
 Section 414.10 Child Abuse and Maltreatment
OCFS received six comments on this section of proposed regulation.  The following summarizes those comments:
One of the six responders replying to proposed regulation on child abuse and maltreatment asked if the staff person who acts inappropriately with a child is fired, why training is forced on all the remaining staff.    Corrective actions plans vary on a case-by-case basis; additional training on such topics as behavior management may be part of the program’s corrective action plan, but not necessarily in all cases.  OCFS has reviewed the comments and will make no changes to the proposed language.
One of the six responders disagreed with the need to check the Justice Center’s Staff Exclusion List (SEL), claiming it is redundant.  The requirement to check the SEL list is statutory and would require a legislative action to revise this requirement.  OCFS has reviewed the comments and will make no changes to the proposed language.
Two of the six responders wanted to be assured that they, as staff, were required to call in a report of suspected abuse rather than the director.  Changes made to statute now require that direct line staff make the report to the State Central Child Abuse and Maltreatment Register.   OCFS has reviewed the comments and will make no changes to the proposed language.
Two of the six responders asked how the program is to communicate that a report is being made to school administration, personnel, staff, and parents. The proposed regulations require that the program staff immediately notify the director or registrant that a report has been made.  Parents are notified that an incident occurred; there is no requirement to notify school administrant, personnel or other staff. Child protective information is confidential and as such a description of the incident should be shared only with those authorized to receive this information. OCFS has reviewed the comments and will make no changes to the proposed language.
Section 414.11 Health and Infection Control
There were one-hundred and fourteen responders commented on this section of regulation. The following summarizes those comments:
One of the one-hundred and fourteen responders supported all changes made to this section of regulation.  OCFS has reviewed the comment and will make no changes to the proposed language. 
One of the one-hundred and fourteen responders noted that OCFS should allow plastic covers on thermometers rather than washing the thermometer.  Plastic covers could be dangerous if swallowed, therefore OCFS does not support this method.  OCFS has reviewed the comment and will make no changes to the proposed language.
One of the one-hundred and fourteen responders stated that certified teachers should be exempt from OCFS staff requirements as it concerns medication administration.  The proposed regulations exempt certain medical personnel from medication administration training; teachers are not in that group because the certifications teachers receive as part of their profession do not include medication administration. OCFS has reviewed the comment and will make no changes to the proposed language
One of the one-hundred and fourteen responders commented that only nurses should store or administer medications. Training and professional oversight of programs has worked well since 2005 to create a safe administration of medication in child care programs by child care workers.  The expense and availability of registered nurses for administering medications to children in child care was considered prior to seeking the statutory exemption in law that allows child care programs to administer medications under strict standards set by OCFS.  OCFS has reviewed the comment and will make no changes to the proposed language
Five of the one-hundred and fourteen responders asked about the Health Insurance Portability and Accountability Act (HIPPA) and how this law affects children in care. HIPPA allows doctors and other health care professionals to share medical information with someone other than the patient, with the appropriate permissions. If permission is not provided, information cannot be shared, without enough information to provide medical care, a child care program may decide not to administer medications to a child. OCFS has reviewed the comments and will make no changes to the proposed language.
Four of the one-hundred and fourteen responders stated that there should be clarification that the Individualized Health Plan is only for children with special needs.   OCFS has added the definition of a child with special needs to the individual health care plan. The proposed regulation only requires an individual health plan for a child with special needs. OCFS has reviewed the comments and will make no changes to the proposed language.
Three of the one-hundred and fourteen responders questioned whether the Individualized Health Plan will continue as a template. OCFS will continue to provide forms for this purpose or a program may use an approved equivalent. OCFS has reviewed the comments and will make no changes to the proposed language.
Forty-nine of the one-hundred and fourteen responders commented on staff requirements for medical exams and tuberculin (TB) skin testing. The following summaries those comments:
Six of the forty-nine responders disagreed with staff requiring a medical exam before beginning work in the program.  OCFS researched the benefit of medical exams and found that the American Academy of Pediatrics and the US Department of Health and Human Services recommend an initial medical exam for child care staff prior to contact with children. OCFS has reviewed the comments and will make no changes to the proposed language
One of the forty-nine responders asked if there were any communicable diseases that do not pose a threat. OCFS would refer the responder to the Department of Health or Center for Disease Control for more information of this topic.  For purposes of the proposed regulations, OCFS requires that a medical professional  complete a medical exam and answer whether or not an applicant’s health conditions precludes him/her from providing safe care to children.  OCFS has reviewed the comment and will make no changes to the proposed language.
Eighteen of the forty-nine responders supported the proposed regulation ending the need for continuous medical exams and TB testing. OCFS has reviewed the comments and will make no changes to the proposed language.
Five of the forty-nine responders commented that staff who work at multiple sites should not need new TB tests.  OCFS does not require staff who work in multiple sites to receive multiple testing or exams. Results of a single TB test or medical exam can be on file at multiple site locations or at a single central location.  OCFS has reviewed the comments and will make no changes to the proposed language.
Five of the forty-nine responders asked who determines when a medical is needed after new employment, OCFS or the program director.  The regulatory language requires the staff person or volunteer to provide a medical exam, as applicable, at the time of initial school age child care program application or before such person has any involvement in child care work.  OCFS has reviewed the comments and will make no changes to the proposed language.
One of the forty-nine responders asked if the tuberculin test can be used for an employee who moves to another program within 12 months. The regulations require the tuberculin test to have been performed within 12 months, therefore if the person is moving to another program within 12 months of the approved medical, the results of the test could be used at that program. If the move to a location occurs outside of the 12 month date, the results may not be used. The time of the TB test is the relevant factor not when the person switched to another program. OCFS has reviewed the comment and will make no changes to the proposed language.
Six of the forty-nine responders asked for clarification of health plan vs. health records in this section.  OCFS differentiates between a general health care plan written for the program and what may be a child’s specific health records as submitted by the parent or the child’s health care provider at enrollment and thereafter.  OCFS has reviewed the comments and will make no changes to the proposed language
Four of the forty-nine responders asked that only directors be aware of children’s medical needs and then disseminate that information to staff as needed to protect children’s confidentiality.  Both the director and the teachers in a child’s classroom should have knowledge of a child’s health and emergency information.  The director is not always as available as front line teachers and may need to act quickly. OCFS has reviewed the comments and will make no changes to the proposed language.
Three of the forty-nine responders generally agreed with all requirements of staff set in this proposed section of regulation.  OCFS has reviewed the comments and will make no changes to the proposed language.
Seven of the one-hundred and fourteen responders commented on the program’s required health care plan. The following summarizes those comments:
One of the seven responders commented on the program’s health care plan asked if the child’s attendance can be combined with the daily health check. This is permitted and OCFS has developed a form that would capture this information on a single form. OCFS has reviewed the comment and will make no changes to the proposed language.
Five of the seven responders expressed the opinion that documentation of healthy children takes away from supervision and program development. OCFS will accept a single check mark in a box indicating that the child is well. OCFS has reviewed the comment and will make no changes to the proposed language.
One of the seven responders asked if the daily health check will need to be completed on an OCFS form.   OCFS has added a check mark to its new attendance form for this purpose; however programs may create a form that best meets their needs. OCFS has reviewed the comment and will make no changes to the proposed language.
Twenty-three of the one-hundred and fourteen responders commented on the administration of medication.  The following summarizes those comments:
One of the twenty-three responders commented on the administration of medication asked that OCFS declassify sunblock as an over the counter medication and asked if a log needed to be completed for each application.   Sunscreen contains ingredients considered to be medications. OCFS may not change what is classified as medication to non-medications. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-three responders asked if the staff who is MAT trained also has to be the person who holds the CPR/First Aid certification or that person can be any staff in the program.  All persons administering medications must be trained in CPR and first aid. OCFS reviewed this comment and no changes will be made as a result of the review.
Four of the twenty-three responders approved of staff being able to administer epinephrine and inhalers. OCFS reviewed these comments and no changes will be made as a result of the review.
One of the twenty-three responders stated that he/she is concerned that the individual health plan can be lost with waivers.  Any waiver that is approved by OCFS must uphold the intended purpose of the regulations and protect the health, safety or well-being of the children. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-three responders supported licensed practical nurses (LPN) as being exempt from medication training and another asking if LPN’s were exempt.  LPN’s are exempt from medication administration training (MAT).  OCFS reviewed these comments and no changes will be made as a result of the review.
Two of the twenty-three responders asked if automatic insulin pumps are included in the regulation.  Insulin pumps are not directly mentioned in the proposed regulation and as such a staff person caring for that child would be required to take MAT or be exempt from such training.  OCFS reviewed these comments and no changes will be made as a result of the review.
One of the twenty-three responders asked if a health care professional works for the program does that person needs to be MAT certified.  If the health care professional is licensed in New York as a physician, physician assistant, registered nurse, nurse practitioner, licensed practical nurse, or advanced emergency medical technician they do not need MAT training as per proposed regulation.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-three responders supported the regulation that summarizes the correct method of checking medication administration (Five Rights).  OCFS reviewed this comment and no changes will be made as a result of the review.
Five of the twenty-three responders supported the provision requiring that dose and time be documented for the administration of medication.  OCFS reviewed these comments and no changes will be made as a result of the review.
Three of the twenty-three responders supported the extension for reauthorizing medication at the one year mark rather than every six months.  To clarify, the authorization and consent forms for children must be reauthorized at least once every 12 months. OCFS reviewed these comments and no changes will be made as a result of the review.
Two of the twenty-three responders asked if the extension for reauthorization of medications applies to pre-K children.    This extension applies to all children enrolled in a school age child care program. OCFS reviewed these comments and no changes will be made as a result of the review.
Three of the one-hundred and fourteen comments were relative to the storing of medications at the program.  The following summarizes those comments:
One of the three responders asked if there will be a form available and if programs can charge for over-the-counter medications they are authorized to administer if one is not supplied by the parent.  A form has not been designed for the storage of medications.  OCFS has not prohibited a program from charging parents for medications purchased by the program.   OCFS reviewed this comment and no changes will be made as a result of the review.
One of the three responders asked if programs are allowed to store non-child specific emergency medications.   OCFS has identified auto injectors for use against anaphylaxis in combination with diphenhydramine, asthma inhaler and nebulizers as emergency medications.  With the exception of diphenhydramine, all are available by prescription only and could not be stored for general use.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the three responders wrote in support of documenting an individual health care plan for a child who carries their own inhaler.  OCFS reviewed this comment and no changes will be made as a result of the review.
Sixteen of the one-hundred and fourteen comments were relative to infection control.  The following summarizes those comments:
One of the sixteen responders commented that parental permission should be needed for children to use hand-sanitizers. OCFS did not consider it necessary to request permission from a parent to use hand sanitizers because of the American Pediatric Association’s endorsement of the product when certain restrictions are in place. OCFS reviewed this comment and no changes will be made as a result of the review.
Three of the sixteen responders commented that OCFS should allow staff to use hand sanitizers when the bathrooms are the only place with soap and water.  The regulations do not prevent a staff person from using hand sanitizers at any time but soap and water must be used at the times indicated in regulation.  OCFS reviewed these comments and no changes will be made as a result of the review.
Four of the sixteen responders asked that OCFS change the wording from individual drinking cups or disposable cups to “individual drinking cups or disposable drinking cups must be available daily.”    OCFS reviewed these comments and no changes will be made as a result of the review.
Seven of the sixteen responders asked if water fountains are available to the children, should the program still have to provide cups.  While a water fountain is permitted, the program must also have cups provided for use by the children. OCFS reviewed these comments and no changes will be made as a result of the review.
One of the sixteen responders asked if the bathrooms have hand dryers, does the program need to supply towels or paper towels.  The proposed regulations allow for the use of hand dryers instead of paper towels.  OCFS reviewed this comment and no changes will be made as a result of the review.
Section 414.12 Nutrition
Forty-seven responders commented on this section of proposed regulation.  The following summarizes those comments:
Seven of the forty-seven responders supported all proposed regulations relative to nutrition, physical activity and obesity prevention. OCFS reviewed these comments and no changes will be made as a result of the review.
One of the forty-seven responders recommended prohibiting school age children from the use of vending machines, as they often serve unhealthy foods/beverages that do more to promote obesity than healthy choices. Some school districts may only allow healthy items in their vending machines.  The proposed regulations require the school-age child care program to provide nutritious snacks to children, in accordance with the CAFP guidelines. Snacks or meals provided by the parent are exempt from the CACFP requirement. OCFS reviewed this comment and no changes will be made as a result of the review.  
One of the forty-seven responders pointed out that NYSED policies seem to conflict with SACC guidelines for cafeteria use in a declared emergency.  OCFS worked with SED on this issue, when a declared emergency occurs, food supplied through the federal school lunch programs becomes public property and may be used to feed school age child care programs. OCFS reviewed this comment and no changes will be made as a result of the review.
Six of the forty-seven responders disagreed with the restrictive beverage requirements.  OCFS collaborated with the NYS Department of Health and the Office of Child Care to develop healthy practices in child care programs that would help to prevent obesity and influence healthy choices for children.  OCFS reviewed these comments and no changes will be made as a result of the review.
Three of the forty-seven responders want low sugar alternatives (i.e. ice tea and lemonade) to be permitted for celebrations only. OCFS collaborated with the NYS Department of Health and the Office of Child Care to develop healthy practices in child care programs that would help to prevent obesity and influence healthy choices for children.   OCFS reviewed these comments and no changes will be made as a result of the review.
Three of the forty-seven responders felt school-age programs will resort to only offering water, as the alternative is too expensive.  OCFS does not prohibit programs from offering only water at the program.  OCFS reviewed these comments and no changes will be made as a result of the review.
Five of the forty-seven responders stated that OCFS should purchase the informational materials on healthy food and beverage choices and the prevention of childhood obesity for programs to handout to parents.  OCFS worked with the NYS Department of Health to produce such a brochure. The brochure is available on line, for ordering and is available in in English, Italian, Korean, Russian, Chinese, Haitian Creole and French.  OCFS reviewed these comments and no changes will be made as a result of the review.
Three of the forty-seven responders would like to know how handing out informational material to parents would be monitored by OCFS.   OCFS presumes that child care programs are interested in the health of children and the education of the parents.  OCFS realizes that it is harder to monitor for ongoing compliance of this regulation, and will investigate complaints that the program has not been compliant.  OCFS reviewed these comments and no changes will be made as a result of the review.
One of the forty-seven responders asked that the regulation require that pitchers of water or water fountains be located in the classrooms. Requiring that water be available at all times and offered at intervals responsive to children’s needs is sufficient to meet the minimal standard in regulation.  Programs may choose to place pitchers of water in the program or add water fountains but the minimal standard is to require that water be available at all times.  OCFS reviewed this comment and no changes will be made as a result of the review.
Two of the forty-seven responders suggested strengthening the beverage requirements in this section to include only unflavored fat-free (skim) or low-fat 1% milk.  Flavored milk is permitted in meeting the CACFP healthy beverage standard. OCFS reviewed these comments and no changes will be made as a result of the review.
One of the forty-seven responders suggested limiting serving sizes of 100% juices or prohibiting juices altogether. Some children may need more liquids and calories than other children.  Children vary greatly in size at young ages; hence the regulations not limit the amount that children could drink but instead opted to require healthy beverages only.  OCFS reviewed this comment and no changes will be made as a result of the review.
Four of the forty-seven responders suggested a much more descriptive language for plentiful and nutritious snacks (following the Institute of Medicine  Nutrition Standards).  Their suggestion was as follows:  “Provide fruits or vegetables (fresh, frozen, dried or canned in its own juice) at every meal and snack.  Do not provide any fried foods or foods which contain trans-fat (listed as partially hydrogenated oils in the ingredient list). Fried foods include items like potato and corn chips in addition to foods that are pre-fried and reheated (e.g. pre-fried French fries that are then baked, chicken patties/tenders/nuggets, tater tots, etc.). When providing grains, all grain foods are whole grains, determined by the first word listed in the ingredient listed contains the word ‘whole’ (e.g., whole wheat, whole oats, whole-grain flour, whole brown rice). Provide foods free of sugar as one of the first three ingredients (e.g., sugar, invert sugar, brown sugar, words ending in ‘ose,’ syrup's such as high fructose corn syrup, honey, etc,) or no more than 8 grams of added sugar per serving.”  Adopting the Child and Adult Food Program (CACFP) meal standard and healthy beverage choices keeps child care programs consistent which the federal and state model for healthy nutrition.  OCFS reviewed these comments and no changes will be made as a result of the review.
Two of the forty-seven responders suggested adding “family style” practices to serving meals .  OCFS does allow programs to offer meals family style or as individual servings.  How to serve meals to children is left to the discretion of the program. OCFS reviewed these comments and no changes will be made as a result of the review.
One of the forty-seven responders suggested that information on healthy food and beverages be shared with parents three times a year.  Programs are free to share this information as often as they see fit.  The regulation requires that parents receive the information at least once.  OCFS reviewed this comment and no changes will be made as a result of the review.
Four of the forty-seven responders stated that CACFP requirements are too expensive and would create issues with refrigeration spaces.  School-aged child care programs are may be eligible for CACFP funding; this funding will help defray any additional costs.  OCFS reviewed these comments and no changes will be made as a result of the review.
One of the forty-seven responders noted that there would be a significant addition to paperwork for CACFP standards.  The proposed regulations do not increase paperwork concerning meal plans, as programs are not required to enroll in CACFP.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the forty-seven responders reported that his/her school supplies the snacks for the children, and that they have no choice what foods/beverages they purchase.    CACFP standards are developed by the federal and state government for the age group of children in child care. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the forty-seven responders asked if programs are required to participate in CACFP.   OCFS’ proposed regulations do not require that programs participate in CACFP, just that the meals provided by the program are consistent with its standards.  OCFS reviewed this comment and no changes will be made as a result of the review.
Section 414.13 Staff Qualifications
Fifty responders commented on this section of regulation.  The following summarizes those comments:
Eleven of the fifty responders stated that the provisions allowing a classroom teacher to also act as a director are unclear, in particular the difference between registered capacity and numbers enrolled. Registered capacity is the maximum number of children that may be present at the child care program at any time. The number of enrolled children is the total number of children who are scheduled to attend the child care program. The number of enrolled children may exceed the registered capacity, depending upon a child’s scheduled days of attendance.  For example, if a program has a registered capacity of twenty-five and one child only attends Monday, Wednesday and Friday another child could attend on Tuesday and Thursday; resulting in a registered capacity of 25, but the number of enrolled children being 26.   OCFS reviewed these comments and no changes will be made as a result of the review.
Three of the fifty responders asked that OCFS define relevant experience as it relates to qualifications as a teacher or assistant teacher. OCFS has included experience needed in the chart and provisions in Section 414.13(g).  OCFS reviewed these comments and no changes will be made as a result of the review
Four of the fifty responders asked if programs are required to have a qualified site supervisor. OCFS proposed regulations allow for a director to supervise up to four school age child care programs operated by the same agency.  The program will be required to demonstrate to OCFS how the director will provide adequate supervision and program development support to each site, which may include that administrative duties be shared between more than one individual.  OCFS reviewed these comments and no changes will be made as a result of the review.
Two of the fifty responders asked how a program would assess for maturity, energy level and good character.  Social Services Law requires that programs review and evaluate the background and information supplied by applicants: including employment history, personal and employment references, screening with the statewide central register of child abuse and maltreatment, criminal conviction statement, and fingerprint images. School age child care programs may conduct interviews to assess the individual.  OCFS reviewed these comments and no changes will be made as a result of the review.
Two of the fifty responders ask that OCFS prohibit the use of internal references.  School age child care program directors may decide, without OCFS imposing a requirement that all references be from those other than employees. OCFS reviewed these comments and no changes will be made as a result of the review.
Two of the fifty responders ask that reference forms be sent directly to those indicated as references for an applicant rather than to the school age child care program.  It is not the OCFS practice to send reference forms to applicants.  This might actually slow the process down because of the back and forth requests from program to OCFS. Instead, programs can reproduce the form and have them ready to send to whichever reference their applicant names.  OCFS reviewed these comments and no changes will be made as a result of the review.
One of the fifty responders asks if fingerprints must be taken prior to an employee starting work. SSL does not require the submission of fingerprints until renewal, however if the fingerprints are not submitted until that time the person cannot be left unsupervised with children in care. OCFS reviewed this comment and no changes will be made as a result of the review.
Six of the fifty responders expressed concern over the security of confidential information being transmitted by fax and via the website. Faxing confidential information is not required in the proposed regulation. OCFS will make changes to Section 414.15(b)(11) to clarify the requirement.
One of the fifty responders asked if an employee would have to “re-register” if they go from one program to another.  OCFS understands the question to mean: would an employee need to be re-cleared if they leave employment at one site and go to another.  Yes, the State Central Register (SCR) and Staff Exclusion List (SEL) background checks are a point in time check; criminal history checks are “search and retain”. The person is not “approved” to be unsupervised with children in care at the new program until the relevant results are received and approved.  OCFS reviewed this comment and no changes will be made as a result of the review.
Five of the fifty responders commented that an experienced certified teacher who may not have had supervisory experience should qualify as a director and that programs should have more discretion in hiring a director.   OCFS has set minimal qualifications for the position of director.  Certainly, a certified teacher with a bachelor’s degree or higher has the educational qualifications to satisfy the proposed regulations, however the director of a school age child care program will be called upon to supervise staff in the program.  Some experience is needed for that task.  OCFS reviewed these comments and no changes will be made as a result of the review.
One of the fifty responders asked OCFS to define the terms “supervisory capacity,” and “Office recognized credential.”  These terms are used in their common place understanding and do not need a formal definition. The term “supervisory capacity” is used in regulation to identify that a person who qualifies for the position of director must have supervisory experience.  The terms “Office recognized credential” means that in order for a credential to be counted as training, the credential must be one that OCFS recognizes as meeting the standards.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the fifty responders asks if an assistant teacher with only one year experience or a high school diploma is able to perform program supervision functions.  An assistant teacher (formerly called assistant to head of group) is not expected to perform program supervisory functions. That is not their role. An assistant teacher is an aide to the classroom teacher. OCFS reviewed this comment and no changes will be made as a result of the review
One of the fifty shared the belief that NYS certified teachers should be hired as school age program staff.  Certified teachers are qualified to apply for these positions.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the fifty responders commented that the qualification chart was user friendly. OCFS reviewed this comment and no changes will be made as a result of the review.
Three of the fifty responders supported the inclusion of the school age child care credential as meeting the educational qualification for group teacher positions. OCFS reviewed these comments and no changes will be made as a result of the review.
One of the fifty responders supported the clarifications made to the experience needs in the proposed qualification language. OCFS reviewed this comment and no changes will be made as a result of the review.
Three of the fifty responders asked that OCFS define the meaning of “regular and substantial” contact with children as it refers to having background checks performed. This term comes from statute and is will be addressed in OCFS policy. Technical assistance is available on these matters.  OCFS reviewed these comments and no changes will be made as a result of the review.
One of the fifty responders asked why an 18 year-old volunteer can be left alone with children and a certified teacher cannot without being cleared and fingerprinted.  Volunteers, of any age, cannot be left alone with children.  Volunteers may not count in ratio.  Volunteers with regular and substantial contact with children must undergo the same background check as any staff person working with children.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the fifty responders suggested that OCFS allow a person to be approved for an agency rather than by individual sites.  Clearances are site specific. However individuals can be approved for multiple sites.   OCFS reviewed this comment and no changes will be made as a result of the review.
Section 414.14 Training   
Twenty-four responders commented on this section of regulation.  The following summarizes those comments:
Nine of the twenty-four responders disagreed with OCFS’ authority to approve training claiming that training is expensive and directors should be able to conduct training for their own staff.  Research indicates that training of the day care work force results in better quality day care.   As training affects health and safety in child care settings, Social Service Law provides OCFS with authority to promulgate regulations, which includes regulations on the minimum standards for training.  Directors in child care programs will be accepted as trainers if they have the requisite qualifications. While training can be expensive, OCFS offers many opportunities for staff to participate at no cost to the trainee.  OCFS offers videoconferences, and e-learnings which will help to defray the cost of training overall.  OCFS reviewed these comments and no changes will be made as a result of the review.
Two of the twenty-four responders asked for clarification on who approves training and how that process happens. OCFS is in the process of developing a training registry as a system of recording credentialed trainers and training records for caregivers and staff.  For training hours reimbursed by Educational Incentive Program funds, the training has to be delivered by credentialed trainers.  Currently, all other classroom training meeting the nine required topics are reviewed and verified by OCFS staff.  OCFS reviewed these comments and no changes will be made as a result of the review.
Two of the twenty-four responders disagreed with the training requirements for public school teachers working in after school programs.  The requirement for training is in statute, which would have to be changed in order to modify this regulation.  OCFS reviewed these comments and no changes will be made as a result of the review.
Two of the twenty-four responders asked for more information on orientation.  The proposed regulation only requires orientation for new programs in which the registrant has never held an OCFS license or registration for child care. Information on orientation will be shared as it is developed.  OCFS reviewed these comments and no changes will be made as a result of the review.
Two of the twenty-four responders suggested that OCFS limit the number of hours staff are able to take training on-line.  OCFS will research the benefit of classroom versus online training but it is not prepared to put a limit on the number of on-line training hours at this time. Currently on-line training is being approved for content by OCFS and is convenient to those who work during the day.  OCFS reviewed these comments and no changes will be made as a result of the review.
One of the twenty-four responders suggested that OCFS require aquatic training for programs with water activities. The proposed regulations meet the health and safety of children during water activities because programs are required to make use of venues that employ lifeguards  or have the school age child care program’s facilities approved by the Department of Health’s Sanitary Code. OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-four responders asked that OCFS produce a list of approved CPR providers.  OCFS does not approve agencies offering CPR.  OCFS is, however, listing many of the national known organizations in the register of credentialed trainers.  OCFS also contracts for training slots for CPR and first aid through a nationally known organization. This OCFS contracted agency provides CPR and first aid training at no cost to staff in child care positions.  OCFS reviewed this comment and no changes will be made as a result of the review.
Two of the twenty-four responders asked that OCFS produce more on-line training for staff.  OCFS has been responsive to the needs of programs and continues to produce two on-line trainings per year. OCFS reviewed these comments and no changes will be made as a result of the review.
One of the twenty-four responders asked that a prorating system be added to the regulations.  OCFS does permit some pro-rating of training hours.  This is addressed in policy.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-four responders asked if confirmation of CPR training can be filed at the administrative office. No, the proposed regulations require that the staff person with the CPR certificate have the certification available during work hours at the program.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-four responders disagreed with the number of hours required of a volunteer.   Training requirements are set in statute.  A statutory change is needed in order to modify regulations.  OCFS reviewed this comment and no changes will be made as a result of the review.
Section 414.15 Management and Administration 
One hundred and ten responders commented on this section of regulation.  The following summarizes those comments:
One of the one-hundred and ten responders asked for a clear definition of the term “operated by.” Child day care provider is used in the regulations interchangeably with the terms owner, licensee or registrant, and means any individual, association, corporation, partnership, institution, organization or agency whose activities include providing child day care or operating a facility where child day care is provided. The child day care provider is responsible for all matters related to the operation, oversight and direction of the child care program. OCFS reviewed this comment and no changes will be made as a result of the review.
Two of the one-hundred and ten responders supported the change to a four year license. This revision was the result of a statutory change. OCFS reviewed these comments and no changes will be made as a result of the review.
Ten of the one-hundred and ten responders asked for a definition of “consecutive shifts”. “Shift” is defined in regulation and the word “consecutive” carries the general meaning of the word, following each other without interruption.  OCFS reviewed these comments and no changes will be made as a result of the review.
Twenty-nine of the one-hundred and ten responders commented on general operating requirements.  The following summarizes those comments:

Twenty-seven of the twenty-nine comments regarding general operating requirements focused on what they perceived to be a need to send paper documents to OCFS when employing new staff.  Of the twenty seven responders, thirteen opposed sending OCFS paperwork on all employees. Two asked if the documents and notifications could be electronically submitted to the State Central Register (SCR). Five asked if programs have to keep the information on site or will the information on employees be kept by OCFS.  One asked how sites will be notified of approved staff.  One asked for a 24 turnaround from OCFS once paperwork is received for approval of the staff. One asked if programs can still perform clearances. One asked if the forms they use for background checks would meet the notification requirement.  Two asked what constitutes notification to OCFS of a hiring. One of the thirty responders asked if owner of multiple sites would be able to give OCFS quarterly updates.  OCFS will change the wording in section 414.15(b)(11) from staff and volunteers to director. This change will clarify that it is the director’s background information that is evaluated by OCFS.
One of the twenty-nine responders asked if paperwork for applicants need to be on-site at each program or at the main office if multiple sites are owned. OCFS allows programs with multiple sites to store records in a central location.  OCFS reviewed this comment and no changes will be made as a result of the review.
One of the twenty-nine responders stated that they did not want to fingerprint teachers. The staff who must be fingerprinted is set in Social Services Law.  A change to this provision would require a statutory change.  OCFS reviewed this comment and no changes will be made as a result of the review.
Three of the one-hundred and ten responders commented on the regulations relative to video surveillance. They noted that the regulations may have an “impact” on programs that operate in schools.  Schools should have measures in place that are similar to those of the school age child care program regulations. OCFS reviewed these comments and no changes will be made as a result of the review.
Five of the one-hundred and eleven responders suggested that if programs grant parents on-demand and unlimited access to the program, programs would not be able to be in compliance with regulations. The federal regulations and state law require such access be provided; to change this provision would require revision of federal regulation and state law. OCFS reviewed these comments and no changes will be made as a result of the review.
Eight of the one-hundred and eleven responders commented on the proposed regulation that requires programs to admit, allow free access to and cooperate with OCFS inspectors at any time during program hours.  The following summarizes those comments:

Four of the eight responders stated that OCFS registrars are abusive and harassing and threaten to revoke registrations.  OCFS is open to having programs report any behaviors that are not appropriate.  OCFS reviewed these comments and no changes will be made as a result of the review.
One of the eight responders commented that registrars should be trained and use common sense. Programs should report any behaviors that it feels are not appropriate. OCFS does offer a comprehensive training to all its licensors and registrars. OCFS reviewed this comment and no changes will be made as a result of the review.

One of the eight responders commented that if programs have an adversarial registrar that they should be allowed to switch to another agency. Programs should report any behaviors that it feels are not appropriate.  OCFS reviewed this comment and no changes will be made as a result of the review.

One of the eight responders commented that programs should receive notice before being issued a formal violation.  Programs are required to operate in compliance with the regulations. OCFS licensors conduct exit interviews in which the licensor informs the director of noncompliance issues.   OCFS reviewed this comment and no changes will be made as a result of the review.

One of the eight responders commented that registrars should have free access to program areas at schools only.  Social Services Law provides OCFS the authority to conduct inspections of the premises in which a program operates. This authority is permitted as a means of inspecting for health and safety issues on the premises that will affect the children in care.  OCFS reviewed this comment and no changes will be made as a result of the review.  

Two of the one-hundred and eleven responders commented that calling OCFS and the parent immediately upon learning of a child’s death or serious injury would prevent them from helping the child.  Aid to a child comes first.  There is a hierarchy of staff in a school age child care program, however, and as soon as the child is attended to, one person from the program should notify the parent and OCFS of the incident. OCFS reviewed these comments and no changes will be made as a result of the review.  

One of the one-hundred and eleven responders questioned if a Certificate of Occupancy would suffice as meeting the need to produce a statement that a dwelling meets the regulatory requirements.  A Certificate of Occupancy will suffice. A change will be made to the regulation to correct “dwelling” to be “building” or other more appropriate term. 

One of the one-hundred and eleven responders commented that a regulation to inform those school age child care programs that accept a child in receipt of child care subsidy that the program must be in compliance with child care subsidy regulations is not needed.  Programs have questioned the connection between the regulations. The proposed regulation answers these questions; School age child care programs that accept children who receive a child care subsidy are required to comply with the child care subsidy regulations.   OCFS reviewed this comment and no changes will be made as a result of the review.  

One of the one-hundred and eleven responders asked what information can be shared with parents on obesity prevention.  OCFS, in collaboration with the Department of Health, has produced a brochure ready to be disseminated to parents.  OCFS reviewed this comment and no changes will be made as a result of the review.  
 
Two of the one-hundred and eleven responders asked if information regarding evacuation sites could be provided at registration and if it can be issued in a memo.   Providing parents with the required information regarding evacuation/relocation sites at the time of enrolling a child would satisfy the regulatory requirement. OCFS reviewed these comments and no changes will be made as a result of the review.  

Twelve of the one-hundred and eleven comments were received relative to replacing a director who has been fired or resigned from his/her position.  The following summarizes those comments:

Two of the twelve responders commented that a permanent director should be on-site within 60 days, not 90 days. In some areas of the state finding a qualified director may be harder than in other areas.  OCFS reviewed this comment and no changes will be made as a result of the review.  An additional two of the twelve responders asked that the period allowed to hire a new director be six months.  It is OCFS’ position that a program should not go without a qualified director for more than three months. The position of director is crucial in the operation of and administration of the program.  OCFS reviewed these comments and no changes will be made as a result of the review.  

Three of the twelve responders questioned whether or not OCFS will actually be able to process the paperwork for directors within 90 days. OCFS does not anticipate a delay on processing this approval.  OCFS reviewed these comments and no changes will be made as a result of the review.  

Five of the twelve responders asked what the qualifications for acting directors would be.  OCFS will work with programs that lose their qualified directors to allow programs to choose an employee who is qualified to perform the tasks of the job. OCFS reviewed these comments and no changes will be made as a result of the review.  

One of the one-hundred and eleven responders asks that OCFS define a multi-use building. Multi-use building has a common meaning, a building used for more than one purpose.  OCFS reviewed this comment and no changes will be made as a result of the review.  

Seven of the one-hundred and eleven responders commented on the mid-point requirements.  The following summarizes those comments:  

Three of the seven responders asked for clarity for midpoint requirements.  At the two-year calendar date in a four year registration cycle, a program must be able to show proof of compliance to the Office when requested:  with the training requirements; that the water meets standards for drinking water, as applicable; that the fire alarm and detection systems have been inspected, tested and maintained during the current registration period; that fire suppression equipment and systems have been tested and maintained during the current registration period; and, that all steam or hot water boilers have been inspected and approved  during the current registration period. OCFS reviewed these comments and no changes will be made as a result of the review.  

One of the seven responders commented that for programs located in schools steam and hot water boilers need to be inspected every year.  While this is the SED requirement for schools, OCFS will only be checking that the annual inspection was performed at the mid-point in the program’s registration cycle.  OCFS reviewed this comment and no changes will be made as a result of the review.  
 
Two of the seven responders commented that programs in schools should be waived from mid-point requirements.  Programs in public schools may demonstrate compliance with the relevant mid-point requirements by producing the certificate that the school district had the inspections performed.  OCFS reviewed these comments and no changes will be made as a result of the review.  

One of the seven responders supports adding mid-point requirements to the proposed regulation.  OCFS reviewed this comment and no changes will be made as a result of the review.  

Eight of the one-hundred and eleven responders commented on the proposed regulation to require attendance be taken of all children in care.  The following summarizes those comments:

One of the eight responders asked if attendance records are needed for internal movement throughout the day or just in and out of the program. The proposed regulations require attendance be taken when the child arrives at the program and the departure time from the program.  OCFS reviewed this comment and no changes will be made as a result of the review.  

One of the eight responders asked if a master attendance form can be used rather than classroom attendance sheets.  OCFS requires that attendance be conducted and recorded. The program can decide what works for the program.  OCFS reviewed this comment and no changes will be made as a result of the review.  

One of the eight responders asked whether attendance and daily health check can be completed on the same form.  Yes, OCFS has developed a form to capture both for family based programs.  OCFS reviewed this comment and no changes will be made as a result of the review.  

One of the eight responders asked whether or not the local Department of Social Services (DSS) time and attendance system can count for this requirement.  It depends on whether all of the children in the program are receiving subsidy. The program must capture in and out times for all children. OCFS reviewed this comment and no changes will be made as a result of the review.  

Three of the eight responders asked whether children’s daily attendance sheets can count as meeting the requirement in regulation.  A daily attendance sheet will work as long as the in and out times are recorded. OCFS reviewed these comments and no changes will be made as a result of the review.  
  
One of the eight responders asked if payroll will be accepted as meeting the requirement for staff attendance.   Yes, as long as the payroll sheet indicates in and out times for all staff.  OCFS reviewed this comment and no changes will be made as a result of the review.  
  
Two of the one-hundred and eleven responders asked if individual consent is needed every time the program takes a child to a community pool or would one consent form be accepted if it is the same pool on different occasions. One consent form used for multiple field trips will meet the regulatory requirement as long as parents are given the schedule of days for the trips. OCFS reviewed these comments and no changes will be made as a result of the review.  

Three of the one-hundred and eleven responders asked whether or not changes in regulation would require that medical statements for children be completed again.  No, the proposed regulations have not changed what is required of a child’s medical statement. OCFS reviewed these comments and no changes will be made as a result of the review.  

One of the one-hundred and eleven responders asked if OCFS will provide an attendance form for staff.  OCFS intends on providing an attendance form.  OCFS reviewed this comment and no changes will be made as a result of the review.  

One of the one-hundred and eleven responders asked if staff schedules of time in and out can be kept at the main office for programs with multiple sites.  Yes, as long as the documents can be produces when requested.  OCFS reviewed this comment and no changes will be made as a result of the review.  

Four of the one-hundred and eleven responders commented on the requirement to develop napping plans stating that this requirement should be removed because it is not appropriate for this modality of care.  Some school age child care programs would not have napping plans, but some programs do offer care to children who are enrolled in Pre-K classes who may need nap times. OCFS reviewed these comments and no changes will be made as a result of the review.  

One of the one-hundred and eleven responders asked for examples of what plans for swimming and travel would look like.  OCFS is planning to provide outlines for this information.  OCFS reviewed this comment and no changes will be made as a result of the review.  

One of the one-hundred and eleven responders asked if the CPR certifications could be kept at the main office for programs with multiple sites.  No, the proposed regulation requires that this document be kept on-site.   OCFS reviewed this comment and no changes will be made as a result of the review.  

Three of the one-hundred and eleven responders commented on records of menus served at the program.  The following summarizes those comments:

One of the three responders asked if a menu must include non-cooked/prepared foods.  Yes, a menu includes all snacks and meals served to children in care.  OCFS reviewed this comment and no changes will be made as a result of the review.  

One of the three responders asked what was required for documentation of approval for nutrition.  A signature of the person qualified to review the menu or proof that the program participates in CACFP.  OCFS reviewed this comment and no changes will be made as a result of the review.  

One of the three responders asked if menus will need to be signed off by a dietician. Yes, this is not a change from current regulation. As an alternative, the menu may also be signed by an enrollment agency for CACFP. OCFS reviewed this comment and no changes will be made as a result of the review.  

One of the one-hundred and eleven responders asked whether the health care plan needs to be kept on site. Yes, the Health care plan is a document that would need to be on site for reference and training purposes.  It should be referred to whenever there are health or safety issues at the program. OCFS reviewed this comment and no changes will be made as a result of the review.  

Assessment of Public Comment Relative to Small Day Care Centers
The Office of Children and Family Services (OCFS) received twelve comments from five responders on the proposed regulations relative to small day care centers.  The five responders selected the following categories to describe themselves: one responder is from a health organization, one is a concerned citizen, and three chose not to answer.  The following is an assessment of the comment received organized by section of regulation for which it pertains.  Every comment was processed and considered by OCFS in the assessment.
418-2.1 Definitions, Enforcement and Hearings
No comments received.
418-2.2 Procedures for Applying For and Renewing a Registration
No comments received.
418-2.3 Building and Equipment
No comments received.
418-2.4 Fire Protection
No comments received.
418-2.5 Safety
No comments received.
418-2.6 Transportation
No comments received. While no comments received relative to small day care center proposed regulations Sub-part 418-2 will result in changes, OCFS will make changes to small day care center regulation based on comments received relative to day care center regulation Sub-part 418-1.  These changes will be made to maintain consistency across the modalities of care and include adding the word “its” to 418-2.6 (l) to clarify that a provider must post only its program’s transportation schedule.
418-2.7 Program Requirements
OCFS received five comments on this section of regulation.  The following summarizes those comments:
Two of the five responders wrote in support of all regulatory provisions that encourage physical activity, obesity prevention and nutrition. OCFS has reviewed the comment and will make no changes based on its review.
The third responder offered three comments on obesity prevention.  While the responder’s first comment was to applaud OCFS’ efforts to improve the health environment for children in child care and after school settings; the second comment encourages OCFS to consider strengthening the obesity prevention proposal by requiring 60 minutes of physical activity every day and the third comment encourages OCFS to limit screen time for children to 30 minutes a day.  Obesity is a major factor in heart disease, cancer, diabetes and early death. OCFS did not approach the need for physical activity in terms of minutes of the day.  OCFS, instead, decided to approach the need for physical activity as a part of a program plan which would include, limiting the use of screen-time activities, developing activities that get children physically moving and to add to this an emphasis on healthy nutrition choices. OCFS’ position concerning screen time is that setting a time limit for television does not allow for the use of such devices when they are appropriately used for teaching, instruction and homework use.  OCFS has sought to approach this issue by examining what and how the devices are used rather than how long they are in use. OCFS has reviewed the comment and will make no changes based on its review.
While no comments received relative to small day care center proposed regulations Sub-part 418-2 will result in changes, OCFS will make changes to small day care center regulation based on comments received relative to day care center regulation Sub-part 418-1.  These changes will be made to maintain consistency across the modalities of care and include a change to 418-2.7 (h) to clarify that outdoor play is required on a daily basis;

418-2.8 Supervision
No comments received.
418.9 Discipline
One responder supported the proposed ban on punishing children by withholding food, rest or sleep. OCFS’ position is that these forms of punishment have no place in a quality child care program and may in fact escalate to abuse or maltreatment in programs. OCFS has reviewed the comment and will make no changes based on its review.
418-2.10 Child Abuse and Maltreatment
No comments received.
418-2.11 Health and Infection Control
One responder wrote in support of the proposed regulations in this section of regulation. OCFS has reviewed the comment and will make no changes based on its review.
418-2.12 Nutrition
Four comments were received concerning this section of regulation. The following is a summary of those comments:
One responder supported the proposed regulations as it concerns nutrition standards. OCFS has reviewed the comment and will make no changes based on its review.
One responder included three recommendations that OCFS increase nutrition standards to include: age appropriate portions sizes; limit meals to fresh produce items, low-fat dairy, fruits, vegetables, and whole grains; and limit beverages to water and low-fat milk.  It is the OCFS position that it is important to research the progress of implementing the CACFP meal standard into its regulation for larger programs such as day care centers and school age child care programs before it proposed this approach in smaller programs such as small day care centers and home-based settings.  OCFS has reviewed the comment and will make no changes based on its review.
418-2.13 Staff Qualifications
No comments received.
 418-2.14 Training
One responder wrote in support of the proposed regulations contained in this section of regulation.  OCFS has reviewed the comment and will make no changes based on its review.
418-2.15 Management and Administration
No comments received.
While no comments received relative to small day care center proposed regulations Sub-part 418-2 will result in changes, OCFS will make changes to small day care center regulation based on comments received relative to day care center regulation Sub-part 418-1.  These changes will be made to maintain consistency across the modalities of care and include a change to Sub-part 418-2.15(b) to clarify that documentation concerning background checks for an applicant to the position of provider must be sent to OCFS for approval and  deletion of a 418-2.15(b)(21)(xvi) as a duplication of 418-2(b)(21)(v). 

Assessment of Public Comment Relative to Child Day Care Definitions, Enforcement and Hearings 
The Office of Children and Family Services (OCFS) received fourteen comments relative to Part 413 of the regulations titled, Child Day Care Definitions, Enforcement and Hearings.   The proposed revisions to Part 413 were included in the survey tools used to collect comment on small day care center, day care center and school age child care proposed regulation.  While these comments are separated from those modalities, the reported category of those responding is the same. The following is an assessment of the comment received.  Every comment was processed and considered by OCFS in the assessment.
One responder suggested that all programs that serve children have the same set of regulations to follow.   OCFS understands that on the surface it may seem reasonable to adopt this suggestion; however, programs operate for different purposes and offer services to different age groups.  Younger children are safer when certain rules are designed for them and older children need more independence and are safe in areas that young children are not.  OCFS’ position is that licensed and registered child care programs should contain separate regulatory standards, depending upon the type of child care program.  OCFS has reviewed this comment and will make no changes to its proposed regulations as a result.
Two responders commented that OCFS inspectors are not able to be objective regarding citing non-compliance violations because OCFS has not set a standard of performance or established a “rubric” for licensors.   OCFS has a comprehensive training institute for all licensors.  It is within this training, and its policy and guidance that licensors understand the established rules or rubric of their positions.  Regulatory standards are the basic health and safety standards and all programs must be in compliance with basic standards.   Providers are encouraged to contact supervisors at OCFS to report any behaviors by its inspectors that are inappropriate.  OCFS trains its inspectors and providers of child care programs on regulations, guidelines and policies.  Providers have the ability and are encouraged to call their licensor, their inspector’s supervisor, the regional office manager or home office staff to review any regulatory standard.  OCFS has reviewed these comments and will make no changes to its proposed regulations as a result.
One responder commented that violations that are deemed non-emergency should be listed on the website only until they are corrected and then deleted.  In addition, this responder expressed the belief that two years of compliance history on the web “bombards” a program.  This same responder suggested that OCFS explain that the number of violations posted against a provider should be evaluated in direct proportion to the size of the program. This responder also stated that violations on the web are not accurate because they don’t describe the actual circumstances.  Finally, this responder stated that a “whistle Blowers” policy needs to be put into effect to protect providers who complain about an inspector’s treatment.  It is OCFS’ position that parents be given a two year overview of a program’s compliance history in order to make an informed decision about placing their child in a program.  The website does update when violations have been corrected and parents can assess for themselves the severity of those violations.  The proposed regulations were reformatted and divided so that every citation contains only one requirement.  This format will help identify the single violation of regulation for which the program has been cited.    OCFS’ does not support posting an explanation of numbers of violations associated with the size of the program. OCFS has reviewed this comment and will make no changes to its proposed regulations as a result.
Two responders stated that the regulations are still ambiguous and allow for inconsistent application by inspectors.  OCFS trains its inspectors and providers of child care programs on regulations, guidelines and policies.  Providers have the ability and are encouraged to call their licensor, their inspector’s supervisor, the regional office manager or Home office to review any regulatory standard.  OCFS has reviewed these comments and make no changes to its proposed regulations as a result.
One responder stated that inspectors can be difficult and negative.  The responder went on to say that providers work hard to get a license and it should not be easy to take it away.  The responder stated that enforcement should only be taken if there is an abuse of a child or safety concern.  OCFS trains its inspectors and providers of child care programs on regulations, guidelines and policies.  Providers have the ability and are encouraged to call their licensor, their inspector’s supervisor, the regional Office manager or Home office to review any regulatory standard.   OCFS cannot and does not take enforcement actions that are arbitrary or capricious.  Enforcement actions are taken in response regulatory violations.  OCFS has reviewed this comment and will make no changes to its proposed regulations as a result.
One responder was opposed to the requirement to fingerprint staff who are also school teachers, claiming that the process is duplicative since teachers have already undergone a criminal background check.  The requirement is set in law and may not be changed without a legislative action.  OCFS has reviewed this comment and will make no changes to its proposed regulations as a result.
One responder stated that the regulations are not “user friendly”. This responder asks that the first letter of every major subsection be capitalized and all (a) should become (A).  New York State has established standard regulatory formatting for agency regulations. OCFS has plans to format the regulations in a user friendly fashion when they are adopted.  OCFS will bold sections and indent so that providers will find the end product easier to use. OCFS also intends to add hyperlinks to requirements set outside the regulation, such as building code.  OCFS has reviewed this comment and will make no changes to its proposed regulations as a result.
One responder stated that overall he/she is in support of the proposed regulation’s format.  They stated the regulations are easier to read and like the way citations have been broken up.  OCFS proposed these changes for just these reasons.   OCFS has reviewed this comment and will make no changes to its proposed regulations as a result.
One responder commented that he/she is glad to have had the opportunity to voice his/her opinion.  Public comment is set up for the public to do just that.  OCFS has reviewed this comment and will make no changes to its proposed regulations as a result.
One responder noted that it was difficult to find the changes in proposed regulation without a side by side analysis.  OCFS made a decision to rescind the former regulations in their entirety to allow the public to comment on the entire Part of applicable child care regulations.  OCFS has reviewed this comment and will make no changes to its proposed regulations as a result.
One responder stated that all programs caring for children should be required to have a licensed or registration, including school programs.  The definition of child care and the exemptions from licensing is set in statute. Any change to these requirements would need legislative action.  OCFS has reviewed this comment and will make no changes to its proposed regulations as a result.
One responder stated that the current process to register a school age child care program can take up to 24 months, because of lost documentation, unacceptable documentation, and  untimely inspections. This responder suggests the following: an electronic system be used for submission of documents, regular feedback to the applicant, strict time lines for inspections, an expected time line for granting a registration, require an internal appeals process when applications are stalled for any reason.  OCFS has begun a review of its application process that is working to stream line the application process.  OCFS has already made major progress in this area. All of the above items have been a subject of evaluation in the process.    OCFS has reviewed this comment and will make no changes to its proposed regulations as a result.
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