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Regulatory Impact Statement 
 
1. Statutory Authority: 
 
Section 20(3)(d) of the Social Services Law (SSL) authorizes the Office of Children and 
Family Services (OCFS) to establish rules, regulations and policies to carry out its 
powers and duties. 
 

Section 34(3)(f) of the SSL authorizes the commissioner of OCFS to establish regulations 
for the administration of public assistance and care within New York State, both by the 
State and by local government units. 
 
Section 378-a(2) of the SSL requires criminal history record reviews of prospective foster 
and adoptive parents, as well as other persons over the age of 18 who reside in the home 
of such applicants.   
 
Chapter 623 of the laws of 2008 amended the criminal history review standards set forth 
in section 378-a(2) of the SSL.  Section 5 of Chapter 623 of the Laws of 2008 authorizes 
OCFS to promulgate rules and regulations on an emergency basis for the purpose of 
implementing the provision of the Chapter. 
 
2. Legislative objectives: 
  
The regulations implement Chapter 623 of the Laws of 2008 relating to criminal history 
record reviews of applicants for certification or approval as foster or adoptive parents.  
The regulations reflect amendments to federal and state statutory standards relating to 
situations where such applicant has been convicted of a mandatory disqualifying crime.  
The regulations eliminate the category of presumptive disqualifying crimes and replace 
that category with the category of mandatory disqualifying crimes for applicants for 
certification or approval as foster or adoptive parents 
 
Chapter 623 of the Laws of 2008 and the regulations implement changes in federal 
statutes that had previously allowed states to opt out of federal criminal history record 
review requirements for prospective foster or adoptive parents and that required the 
application of mandatory disqualification for certain categories of felony convictions.  
The federal Adam Walsh Child Protection and Safety Act of 2006 (P.L.109-248) 
eliminated effective October 1, 2008 the ability of states to opt out of federal criminal 
history review standards and required states to comply in order to receive federal Title 
IV-E payments for foster care or adoption assistance.    
 
3.  Needs and benefits: 
 
The regulations are necessary for OCFS to conform to federal and state statutory changes 
to criminal history record review standards.  The regulations reflect the federal 
requirement set forth in the federal Adam Walsh Child Protection and Safety Act of 2006 
that states must adopt federal mandatory disqualification standards for prospective foster 
and adoptive parents who are convicted of certain categories of felonies.  Compliance 
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with the federal requirement is a condition for New York State to have a compliant Title 
IV-E State Plan which is a condition for New York State to receive federal funding for 
foster care and adoption assistance. 
 
The regulations are also necessary to reflect amendments to section 378-a(2) of the SSL 
that eliminated the category of presumptive disqualifying crimes.  The regulations reflect 
the mandatory disqualification of an applicant to be certified or approved as a foster or 
adoptive parent when such applicant has been convicted of a certain category of felony. 
 
The regulations will not impact persons who were fully certified or approved as a foster 
or adoptive parent prior to October 1, 2008 for convictions that occurred prior to that 
date. 
 
 
4. Costs: 
 
The regulations are necessary to comply with federal requirements that states perform 
background checks and review the criminal history of prospective foster and adoptive 
parents as a prerequisite for continuation of federal funding under Title IV-E of the Social 
Security Act effective October 1, 2008.  New York State must implement provisions set 
forth in these regulations by October 1, 2008, or face significant losses of earned federal 
revenue.  The enactment of Chapter 623 of the Laws of 2008 and these regulations will 
preserve approximately $600 million in federal Title IV-E funding earned on an annual 
basis. 
 
5. Local government mandates: 
 
The regulations adopt the standards that were in place in 1999 with the enactment of 
Chapter 7 of the Laws of 1999, but were amended by Chapter 145 of the Laws of 2000 
that created the criteria of presumptive disqualifying crimes. 
 
Social services districts, voluntary authorized agencies and the St. Regis Mohawk Tribe 
have been required to perform criminal history record reviews since 1999 in regard to 
New York State checks through the New York State Division of Criminal Justice 
Services and since 2007 in regard to a national criminal history record check through the 
Federal Bureau of Investigation.  The regulations do not expand who must have a 
criminal history record check in relation to foster care or adoption.  
. 
6. Paperwork: 
 
Authorized agencies are currently required to document their criminal history record 
review activities.  The regulations do not impose additional paperwork requirements on 
social services districts or voluntary authorized agencies 
 
7. Duplication: 
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The regulations do not duplicate other State requirements. 
 
8. Alternatives: 
 
The proposed regulations are required to implement the state law, Chapter 623 of the 
Laws of 2008 and the federal Adam Walsh Child Protection and Safety Act of 2006. 
 
9.  Federal standards 
 
The federal Adam Walsh Child Protection and Safety Act of 2006 (P.L. 109-248) 
eliminated the ability of states to opt out of the federal criminal history record review 
requirements set forth in section 471(a)(20) of the Social Security Act for prospective 
foster and adoptive parents.  New York State had opted out of the federal requirements in 
2000 through Chapter 145 of the Laws of 2000 that created the category of presumptive 
disqualifying crimes.  Effective October 1, 2008, for a state to have a compliant Title  
IV-E State Plan, the state must apply the federal criminal history record review standards 
for applicants for certification or approval as foster or adoptive parents.  Those standards 
prohibit the final certification or approval of a prospective foster or adoptive parent who 
has a felony conviction at any time for abuse or neglect, spousal abuse, or a crime against 
a child or for a crime involving violence.  In addition, the federal statutes prohibit final 
certification or approval of a prospective foster or adoptive parent who has been 
convicted within 5 years of such application for assault or a drug related offense. 
 
10. Compliance schedule: 
  
Chapter 623 of the Laws of 2008 provides for an October 1, 2008 effective date of the 
standards set forth in the regulations.  OCFS is developing the necessary revised forms 
and instructions to authorized agencies to implement the revised standards. 
 
 


