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IV.
LOCAL DISTRICT CHILD PROTECTIVE SERVICES
A.  Organization
New York State law requires that each local department of social services establish a child protective service (CPS) capable of investigating suspected child abuse and maltreatment and of providing protection for the child or children from further abuse or maltreatment as well as rehabilitative services for the child or children and parents involved.
In each social services district the child protective service shall operate as a single organizational unit. Such unit has the responsibility for performing child protective duties and responsibilities including receiving reports of abuse and maltreatment, investigating such reports, providing or arranging for and coordinating rehabilitative services to clients in indicated cases and monitoring such services if the child protective services worker is not the primary services provider for the case.   The child protective service is the sole public organizational entity responsible for the above-referenced duties.
It should be noted that the regulations do not restrict the kind or degree of services that may be provided by the CPS staff to CPS clients. CPS staff may provide or arrange for any appropriate rehabilitative services for its clients, including foster care and/or mandated preventive service.
The law mandates that there be a sufficient level of sufficiently qualified staff to perform the above duties and to meet their respective responsibilities. CPS workers preferably should have an educational background or experience in social work or a related field and be skillful and experienced in working with children and families.  Section 421(4) of the SSL requires a CPS Supervisor hired after December 1, 2006, to have, at a minimum, a baccalaureate degree or three years relevant human services experience.
A local child protective service may consist of one or more local district workers whose responsibilities may be designated in part, as performing child protective services functions, if such workers meet all the education, experience and training requirements.
B. IMMUNITY


Section 419 of the Social Services Law provides civil and criminal immunity from liability for child protective staff so long as they are acting in good faith in the discharge of their duties and within the scope of their employment and without willful misconduct or gross negligence in carrying out those duties. 

· Acting in the discharge of one's duties as a CPS worker and within the scope of employment means that the CPS worker will have immunity for actions that are within the legal authority of the child protective provisions of the Social Services Law and OCFS regulations and within the CPS worker’s job responsibilities. 

· Willful misconduct is an act done intentionally, knowingly and purposely, without a justifiable excuse. It is voluntary and not accidental. 

· Gross negligence is the intentional failure to perform a manifest duty and reckless disregard of the consequences affecting the life or property of another. 

Thus, immunity might not be available to a child protective services staff member who intentionally failed to comply with the requirements of the law and the duties of a child protective service.
It should be noted that immunity from liability does not preclude the initiation of criminal or civil proceedings, but rather provides a legal defense if such proceedings are commenced.  Also, the statute establishes a presumption of good faith for actions taken by the CPS worker in the performance of child protective duties. 

As a result, it would be necessary for the person suing the child protective worker to prove that the child protective services staff member was not acting in the discharge of his/her duties, nor within the scope of his/her employment, or was acting with willful misconduct or gross negligence before such staff could be held liable in a civil or criminal proceeding for the commission of an act related to the provision of child protective services.  (See Photographs and X-Rays, VII.D)

A related liability issue involves the indemnification of local workers for court judgments rendered against the CPS worker. Indemnification means that the county government would pay any judgment issued by a court against the worker.  There is also the question of providing legal representation for the worker or payment of any fees for the legal representation of the worker. State law authorizes counties to choose to provide   for the legal representation and indemnification of their employees. Since providing indemnification and legal representation is a local option, CPS workers should inquire whether their county has agreed to indemnify and provide legal representation for its employees.
C. INTAKE

New York State mandates that the local child protective service must be capable of receiving reports of suspected child abuse or maltreatment twenty-four hours a day, seven days a week. 

Reports are transmitted to the local child protective service by the New York State Central Register of Child Abuse and Maltreatment (SCR) run by the Office of Children and Family Services (OCFS).
C. INTAKE
1. Procedures for Receiving Reports from the SCR 

When reports are registered by the SCR, they are electronically transmitted directly to the CPS unit where a "noisy alert" will signal that a CPS caseworker needs to sign on and retrieve the report from the CONNECTIONS system. CPS must acknowledge receipt of all reports within fifteen minutes of the noisy alert. 

During non-business hours (evenings, weekends, holidays) the SCR may also be required to either fax or verbally transmit the report to a designated on-call person.  This is also the procedure that would be followed if a problem develops with the CONNECTIONS system and the electronic transmission of reports is temporarily unavailable. 

The actual report may not be transmitted to an answering service. However, in some districts, the SCR may leave a message with a designated receiver, such as an answering service, to alert the on-call worker that they must contact the SCR for the report.  The on-call worker must be a CPS worker (caseworker or supervisor) or other designated caseworker trained to handle CPS on-call responsibilities. The use of after-hours third party answering services must be approved by OCFS. 
At the time of transmission (electronic, fax or verbal), all workers receiving reports of suspected child abuse or maltreatment must verify that the address provided on the report is in their district's jurisdiction. If the worker is not certain, the worker will be expected to commence the investigation. Erroneous jurisdiction must be immediately reported to the SCR via telephone and/or rejection of the report on-line.  Erroneous jurisdictional assignments can be rejected on the SCR Oral Report Acknowledgment screen prior to calling the SCR.
At any point in time, if the local child protective service realizes that it has begun an investigation not within its district’s jurisdiction, a worker should immediately commence a case transfer request. If the report has not yet been progressed to the investigation stage, the SCR may either reassign the report on-line to the appropriate district/agency for investigation and/or assign supportive responsibility. If the report has been progressed to the investigation stage, direct communication between local districts is expected. (See Guidelines For Case Transfers, VIII.F.1 - VIII.F.3)
If a  caller should contact the local child protective service directly to report suspected child abuse or maltreatment, the local CPS (except in Monroe and Onondaga Counties) should encourage the  caller to contact  the SCR at 1-800-342-3720 (Mandated Reporters 1-800-635-1522). If this is not satisfactory to the caller, the local district should interview the caller, taking down as much information as possible, including the name and contact number for the source of the information. The CPS worker should then contact the SCR and relay the information to SCR hotline staff. SCR staff will determine if there is sufficient information to register a report of suspected child abuse and maltreatment.  

If the caller provides information of an immediate threat to a child’s life or safety, local CPS staff should instruct the caller to immediately report the matter to the police.  If the report warrants immediate attention, the local district should commence an investigation at once.
C.
INTAKE 

2. Procedures for Local Social Services Districts that Maintain their Own Reporting System 

Currently only the Onondaga and Monroe County Departments of Social services maintain their own reporting systems (County Hotline). In these counties, reports of suspected child abuse or maltreatment may be made directly to the County Hotlines, rather than to the SCR. When oral reports are initially made to the County Hotlines, the County Hotline shall immediately make an oral or electronic (facsimile) report to the SCR.

Any local district that has its own reporting system must have a single, exclusive telephone number available 24 hours a day, seven days a week to receive reports of child abuse or maltreatment. The local district is responsible for publicizing the availability of the local hotline number to report suspected cases of child abuse or maltreatment. The telephone must be adequately staffed by persons designated as child protective service workers capable of receiving reports of suspected child abuse or maltreatment from all reporting sources and responding immediately or causing an immediate response to be made when necessary.  

The Monroe and Onondaga County Hotlines have received approval to operate local registries of receipt of reports of suspected child abuse or maltreatment.  However, a call of suspected child abuse or maltreatment is not officially a report until it has been registered by the SCR. 

C.
INTAKE 

3. Cross Referencing by the SCR


When the SCR registers a report, the SCR will conduct a database search for each person listed in the report.  If the records show a previous report concerning:

· The subject of the report, 

· The child alleged to be abused or maltreated,

· A sibling,

· Other children in the household,

· Other persons named in the report, or 

· Other pertinent information the local child protective service shall be immediately notified of the fact. 

Additionally, as of December 14, 2006, if the report involves any of the following allegations or situations, the SCR shall identify the report as such and note any prior reports when transmitting the report to the local child protective services for investigation.  As such, reports will be specially flagged if they involve:

(i) An allegation of suspected physical injury by other than accidental means which causes or creates a substantial risk of death, serious or protracted disfigurement, protracted impairment of physical or emotional health, or protracted loss or impairment of the function of any bodily organ; OR

(ii) An allegation of sexual abuse of a child; OR 

(iii)
An allegation of the death of a child; OR

(iv)
An allegation of maltreatment which includes physical harm when the report is made by a mandated reporter and there are two other indicated or pending reports made within the last six months, which involve the same child, sibling, or other children in the household or the subject of the report. [Districts should refer to 06-OCFS-ADM—08, CPS Investigations with Multi-Disciplinary Teams - Law Enforcement Chapter 494 of the Laws of 2006]

Please note, the SCR will provide cross reference information on any unfounded report(s) of suspected child abuse or maltreatment involving the same child(ren) as the current report, providing the unfounded report(s) was/were reported on or after the February 12, 1996 enactment of Elisa’s Law.  Prior to that date, unfounded reports were expunged from the SCR and so are not available for cross-reference purposes.
D. INVESTIGATION/ASSESSMENT

1.
Legal Requirements 
Section 424(6) of the Social Services Law actually requires:
Upon receipt of such report commence, within twenty-four       hours, an appropriate investigation, which shall include:

· An evaluation of the environment of the child named in the report; 

· An evaluation of the environment of any other children in the same home;

· A determination of the risk to such children if they continue to remain in the existing environment;

· Determination of the nature, extent and cause of any condition enumerated in such report;

· Determination of the name, age and condition of the children in the home;

· Seeing to the safety of the child or children; and 

· Notify the subjects of the report and other persons named in the report in writing of the existence of the report and their respective rights pursuant to this title in regard to amendment
Section 424(10) of the SSL requires:

· Based on the investigation and evaluation conducted pursuant to this title, offer to the family of any child believed to be suffering from abuse or maltreatment such services as appear appropriate for either the child or the family or both.

· Prior to offering such services to a family, explain that CPS has no legal authority to compel such family to receive said services, but may inform the family of the obligations and authority of the child protective service to petition the family court for a determination that a child is in need of care and protection.

Section 424(11) and 424(12) of the SSL requires:

· In those cases in which an appropriate offer of service is refused and the child protective service determines or if the service for any other appropriate reason determines that the best interests of the child require family court or criminal court action, initiate the appropriate family court proceeding or make a referral to the appropriate district attorney, or both.

· Assist the family court or criminal court during all stages of the court proceeding in accordance with the purposes of this title and the family court act.


Section 424(13) of the SSL requires: 
· Coordinate, provide or arrange for and monitor, rehabilitative services for children and their families on a voluntary basis or under a final or intermediate order of the family court

Additionally, Section 424(3) of the SSL requires:

· Not later than seven days after receipt of the initial report, the child protective service shall send a preliminary written report of the initial investigation, including evaluation and actions taken or contemplated, to the state central register. 

Note: As of December 14, 2006, the two new sections of 424 took effect; these are Section 424(5-a) and Section 424(5-b)

When the CPS receives a report that alleges: 

(i) Allegations of suspected physical injury by other than accidental means which causes or creates a substantial risk of death, serious or protracted disfigurement, protracted impairment of physical or emotional health, or protracted loss or impairment of the function of any bodily organ; OR 

(ii) Allegations of sexual abuse of a child; OR 

(iii) Allegations of the death of a child
The CPS shall immediately give telephone notice and forward a copy of the report to the appropriate local law enforcement agency.
Investigations of these reports must be conducted by an approved multi-disciplinary team (MDT) (MDT’s found at Section 423(6) of the SSL).
In counties without a MDT, investigations shall be conducted jointly by local child protective services and local law enforcement.  The roles of CPS and law enforcement and the reports which would be subject to the joint investigations should be detailed in an OCFS approved protocol on joint investigations. 
If the local social services district has a protocol on joint investigations of child abuse and maltreatment between the local district and law enforcement, such protocol shall be submitted to OCFS for approval and OCFS shall approve or disapprove of such protocols within thirty days of submission. 

Similarly, CPS must make an assessment if it is necessary to give notice of the report to the appropriate local law enforcement entity when they receive a report containing:
(i)   An allegation of maltreatment which includes physical harm, and 

(ii) The report was made by a mandated reporter, and 

(iii) There are two other indicated or pending reports within the last six months, which involve the same child, sibling, or other children in the household or the subject of the report. 

If CPS determines that local law enforcement shall be given notice, they shall give telephone notice and immediately forward a copy of the reports to local law enforcement.

If the report is shared with local law enforcement, investigations shall be conducted by an approved MDT.
In counties without a MDT, investigations shall be conducted jointly by local child protective services and local law enforcement.  The roles of CPS and law enforcement and the reports which would be subject to the joint investigations should be detailed in an OCFS approved protocol on joint investigations.

If the local social services district has a protocol on joint investigations of child abuse and maltreatment between the local district and law enforcement, such protocol shall be submitted to OCFS for approval and OCFS shall approve or disapprove of such protocols within thirty days of submission.

Nothing prohibits local child protective services from consulting with local law enforcement on any child abuse or maltreatment report. 

D. INVESTIGATION/ASSESSMENT

2. Regulatory Requirements

a. Initiation of Investigation 

CPS must initiate a child protective investigation within 24 hours of the receipt of the report.  An investigation is initiated in one of the following ways: 


· face-to-face contact with the child and/or family; or

· significant telephone contact with the child and/or family; or

· significant face-to-face or telephone contact with the source of the report if (s)he is in a position to provide information about whether the child may be in immediate danger of serious harm; or

· significant face-to-face or telephone contact with another person in a position to provide information about whether the child may be in immediate danger of serious harm.

The content of the report must be evaluated to establish the immediacy with which the child/family should be seen. The steps taken during the first twenty-four hours may differ depending upon the allegations contained in the report and any information received from the initial contact(s). 

Documentation of all casework contacts and related case activities within the first twenty-four hours of the investigation must be recorded and/or subsequently entered into case progress notes.  

Districts should review all cross-referenced reports identified by the SCR and/or in which one or more family members are named. Upon receipt of a report, the district should perform a second person search on the subject(s) and all other persons named in the report, to further support the identification of all prior case history information.    Within five business days of receipt of the report, districts should review all other relevant agency records including, but not limited to, any legally sealed unfounded reports naming the subject or one or more children named in the current report.  

A full review of district/agency records may provide information on pre-existing services or non-services cases, including the identification of prior district/agency worker involvement. This alone does not, however, constitute initiation of the investigation.

Legal Requirements - The information below is culled from 18 NYCRR 432.2(b)(3)

Initiation of the Investigation - Within 24 hours of receipt of the report, the child protective service must commence an appropriate investigation. 
(i) Within 24 hours of receiving a child abuse and/or maltreatment report, the child protective service must conduct:
· A face-to-face contact or a telephone contact with the subjects and/or other persons named in the report, or 

· A face-to face or telephone contact with other persons in a position to provide information about whether the child may be in immediate danger of serious harm.

(ii) In addition, within 24 hours, the child protective service must:
· Review SCR records pertaining to all prior reports involving members of the family

· Review legally sealed unfounded reports where the current report involves a subject of the unfounded report, a child named in the unfounded report or a child's sibling named in the unfounded report.  
(iii) Within five business days of the oral report date, the child protective service must review its own child protective service record(s) that apply to the prior reports, including legally sealed unfounded reports where the current report involves a subject of the unfounded report, a child named in the unfounded report or a child's sibling named in the unfounded report.

(iv) For prior reports in which case records are maintained by another social services district, including legally sealed unfounded reports, the child protective service with investigative responsibility must request relevant portions of such record(s) within one business day of the oral report date. The social services district maintaining the case record must provide the inquiring child protective service with the requested pertinent portions of their records within five business day of receiving such request.

A full child protective investigation shall include the following activities:

(i) Face-to-face interviews with subjects of the report and family members of such subjects, including children named in the report;
(ii) Obtaining information from the reporting sources and other collateral contacts such as hospitals, schools, police and social service agencies.  Important to note that the name or other information identifying the reporter and/or source of a report of suspected child abuse or maltreatment, as well as the agency, institution, organization, and/or program with which such person(s) is associated is confidential;
(iii) Conduct a preliminary assessment of safety within 7 days of receipt of the report.
The safety assessment will determine if the child named in the report and any other children in the household is in immediate danger of serious harm. 
If any child is assessed to be unsafe, CPS must immediately take appropriate controlling interventions to protect the child(ren).
The results of each safety assessment must be documented in the case record in the form and manner required by the department; 
(iv) A determination of the nature, extent and cause of any condition enumerated in such report and any other condition that may constitute abuse or maltreatment;

(v) Obtaining the name, age and condition of other children in the home; and 
(vi) Notification of the subjects and other persons named in the report, except children under the age of 18 years, in writing, no later than seven days after receipt of the oral report, of the existence of the report and the subject's rights pursuant to title 6 of article 6 of the Social Services Law concerning amendment or expungement of the report. 

Activities required before a determination may be made include, but are not limited to:
(i) One home visit with one face-to-face contact with the subjects and other persons named in the report so as to evaluate the environment of the child named in the report as well as other children in the same home; 
(ii) An assessment of the current safety and the risk of future abuse and maltreatment to the child(ren) in the home and documenting such assessment in the form and manner provided by OCFS; and 
(iii) A determination of the nature, extent and cause of any condition enumerated in the report. 

A child protective service supervisor must review and approve the decision to either indicate or unfound the allegation(s) of child abuse and/or maltreatment. 
D. INVESTIGATION/ASSESSMENT

2.   Regulatory Requirements

b. Preliminary and Ongoing Assessment of Safety
The preliminary or initial, 7-day assessment of safety begins with the caseworker’s first review of a report of suspected child abuse or maltreatment and the initiation of the investigation within 24 hours of receipt of the report. Within this initial 24 hour period, the child protective service must conduct a face-to-face contact or a telephone contact with the subjects and/or other persons in a position to provide information about whether the child may be in immediate danger of serious harm.

Preliminary assessment of safety means an evaluation of safety factors to determine whether the child(ren) named in the report and any other child(ren) in the household may be in immediate danger of serious harm, and, if any child is assessed to be unsafe, undertaking immediate and appropriate interventions to support child safety.

The preliminary assessment of safety must be completed and documented within 7 days of the receipt of suspected child abuse or maltreatment.

In addition to the preliminary safety assessment, safety must be continuously assessed throughout the life of an open child welfare case containing a program choice of “Protective”.  Child safety is to be assessed with each caseworker contact and home visit. Safety assessments must be conducted and documented in CONNECTIONS at the following intervals and under the following circumstances:

· Within 7 days of the receipt of an Initial or Subsequent report of suspected child abuse or maltreatment;

· Within 24 hours of the receipt of a fatality report, if there are surviving siblings;

· Within 7 days prior to the completion and submission of the investigation conclusion for approval;

· As part of the Family Assessment and Service Plan (FASP) completed on all cases with a Program Choice (PC) of “Protective”, or whenever on-going child welfare issues warrant the continued assessment of safety. 

The safety assessment is designed to reflect five rational decision making steps that should be utilized throughout the course of the investigation:

(1)
Assessment of Present Safety Factors,

(2)
Assessment of threat of immediate danger of serious harm as a result of the safety factors,

(3)
Assessment of the mitigating strengths and resources to offset safety factors,

(4)
Decision of Safety, and

(5)
Intervention to assist safety.

(1) Assessment of Safety Factors - Are one or more of the safety factors present or existing within child/family behaviors and/or circumstances?  For a child in foster care or alternative out of home placement, the safety factors should be formally assessed (within the safety assessment) on the child’s home of origin and/or on the parent/caretakers to whom s/he is expected to return. Consider if the circumstance, condition or behavior is currently present, likely to occur in the immediate future, or has occurred in the recent past. 

Note: The above reference to “home of origin”, only applies to the completion of the safety assessment within CONNECTIONS and by no means negates the fact that child safety must be continually assessed within the child’s foster care/alternative placement setting.  

Expanded Safety Factor Definitions:

Following are eighteen (18) definitions and examples intended to assist CPS in establishing parameters for reviewing or examining safety factors. They are not complete descriptions of all possible circumstances related to safety.  Other circumstances, behaviors or conditions may also be associated with a specific safety factor that may be indicative of the possibility of immediate danger of serious harm. 

Additionally, consideration should always be given to whether the circumstance, behavior and/or condition is currently present, is likely to occur in the immediate future, or has occurred in the recent past.

· Caretaker(s) previously committed or allowed abuse or maltreatment of a child(ren), and the caretaker’s prior response to that incident was not commensurate with the severity of the abuse or maltreatment.

· Prior abuse or maltreatment (may include non-reported accounts of abuse or maltreatment) that were serious enough to cause or could have caused severe injury or harm to the child(ren).

· Caretaker(s) has retaliated or threatened retribution against child(ren) for past incident(s) of abuse or maltreatment.

· The pattern of abuse or maltreatment is escalating in severity and/or frequency.

· Caretaker(s) does not acknowledge or take responsibility for prior inflicted harm to the child(ren) or explains incident(s) as not deliberate.

· Caretaker(s) currently abuses alcohol to the extent that it seriously affects his/her ability to supervise, protect or care for the child(ren).

· Caretaker(s) has misused alcohol to the extent that control of his/her actions is significantly impaired.  As a result, the caretaker(s) is unable or likely to become unable to care for the child, or has harmed the child, or is likely to harm the child. 

· Newborn child with positive toxicology for alcohol in its bloodstream or urine and/or was born with fetal alcohol effect or fetal alcohol syndrome. 

· Caretaker(s) currently abuses drugs to the extent that it seriously affects his/her ability to supervise, protect or care for the child(ren).
· Caretaker has misused illegal and/or prescription drugs to the extent that control of his or her actions is significantly impaired.  As a result, the caretaker is unable or likely to become unable to care for the child, or has harmed the child, or is likely to harm the child.

Note: If a respondent (parent/caretaker) is voluntarily and regularly participating in a rehabilitative program, evidence that the respondent has repeatedly misused drugs or alcoholic beverages to the extent that he/she loses self-control of his/her actions shall not establish that the child is a neglected child in the absence of evidence establishing that the child’s physical, mental or emotional condition has been impaired or is in imminent danger of becoming impaired as set forth in the Family Court Act (FCA), Section 1012, subparagraphs f)(i). 

· Child(ren) has experienced or is likely to experience physical or psychological harm, as a result of domestic violence in the household.


Examples of direct threats to child(ren):

· alleged domestic violence batterer is confronting and/or stalking the caretaker/adult victim and child(ren) and has threatened to kill, injure, or abduct either or both.

· alleged domestic violence batterer has had recent violent outbursts that have resulted in injury or threat of injury to the child(ren) or the other caretaker/adult victim.

· Caretaker/adult victim is forced, under threat of harm, to participate in or witness serious abuse or maltreatment of the child(ren).

· Child(ren) is forced, under threat of harm, to participate in or witness abuse of the caretaker/adult victim.

· Caretaker(s)’ apparent or diagnosed mental health status or developmental disability seriously affects his/her ability to supervise, protect or care for the child(ren).

· Caretaker exhibits behavior that seems out of touch with reality, fanatical, bizarre, and/or extremely irrational.

· The caretaker(s) lacks or fails to utilize the necessary supports related to his/her developmental disability, which has resulted in serious harm to the child or is likely to seriously harm the child in the very near future.

· Caretaker(s) is violent and appears out of control.
· physical and/or extreme verbal abuse, angry or hostile outbursts aimed at the child(ren).

· Excessive, brutal or bizarre punishment of child(ren), i.e. scalding with hot water, burning with cigarettes, forced feeding. 

· Threatens, brandishes or uses guns, knives or other weapons against or in the presence of other household members.

· Violently shakes or chokes baby or young child(ren) to stop a particular behavior.

· Behavior that is reckless, unstable, raving, or explosive.

· Caretaker(s) appears unwilling and/or unable to meet the child(ren)’s basic needs for food, clothing, shelter and/or medical care despite being able to, or offered reasonable means to provide such care.
· No food provided or available to child, or child starved or deprived of food or drink for prolonged periods.

· Child without minimally warm clothing in cold months; clothing extremely dirty and/or in state of serious disrepair.

· No housing or emergency shelter; child must or is forced to sleep in street, car, etc.; housing is unsafe, without heat, etc.

· Caretaker does not seek treatment for child's immediate and dangerous medical condition(s) or does not follow prescribed treatment for such condition(s).

· Child appears malnourished.

· Caretaker(s) appears unwilling and/or unable to provide adequate supervision of the child(ren).
· Caretaker does not attend to child to the extent that minimally adequate care is not provided to the child(ren),(i.e. although caretaker present, child can wander outdoors alone, play with dangerous objects, play on unprotected window ledge or be exposed to other serious hazards).

· Caretaker leaves child alone for an inappropriate length of time. (appropriate time period based on child’s age, maturity and developmental stage in concert with the place and condition where the child was left).

· Caretaker makes inadequate and/or inappropriate child care arrangements or demonstrates very poor planning for child's care.

· Caretaker routinely fails to attempt to provide guidance and set limits, thereby permitting a child to engage in dangerous behaviors.

· Caretaker(s) likely caused serious physical harm to the child(ren) or has made a  plausible threat of serious harm.
· Through other than accidental means, caretaker has likely caused, or allowed,  physical abuse or serious physical injury, i.e. fractures, poisoning, suffocating, shooting, burns, bruises/welts, bite marks, choke marks, etc.

· Caretaker, directly or indirectly, makes a believable threat to cause serious harm, i.e. kill, starve, lock out of home, etc.

· Caretaker plans to retaliate against child for CPS investigation or disclosure of abuse or maltreatment.

· Caretaker has used torture or physical force that bears no resemblance to reasonable discipline, or punished child beyond the duration of the child's endurance.

· Caretaker(s) views, describes or acts toward the child(ren) in predominantly negative terms and/or has extremely unrealistic expectations of the child(ren).
· Describes child as evil, possessed, stupid, ugly or in some other demeaning or degrading manner.

· Curses and/or repeatedly puts child down.

· Scapegoats a particular child in the family.

· Expects a child to perform or act in a way that is impossible or improbable for the child's age (i.e. babies and young children expected not to cry, expected to be still for extended periods, be toilet trained or eat neatly). 

· Child(ren)'s current whereabouts or welfare cannot be ascertained and/or there is reason to believe that the family is about to flee or refuses access to the child(ren).

· Family has removed child from a hospital against medical advice. 

· Family could not be located despite appropriate diligent efforts.

· Child’s welfare could not be assessed (e.g., the child is visible from apartment door but Caretaker will not allow CPS to talk to or examine child).

· Family has history of keeping child at home, away from peers, school, or others for extended periods. Family has previously fled in response to a CPS investigation.

· Child(ren) has been or is suspected of being sexually abused and the caretaker(s) is unable or unwilling to provide adequate protection of the child(ren).  
· It appears that caretaker has committed rape, sodomy or has had other sexual contact with child.

· Child may have been forced or encouraged to sexually gratify caretaker or others, or engage in sexual performances or activities.

· Caretaker has used or permitted use of child for prostitution.

· Access by possible or confirmed sexual abuser to child continues to exist.

· The physical living conditions are hazardous or cannot be assessed.
· Caretaker will not allow CPS into the home.

· Leaking gas from any appliance such as a stove or heating unit. 

· Dangerous substances or objects stored in unlocked lower shelves or cabinets, under sink or in open. 

· Lack of water or utilities (heat, plumbing, electricity) and no alternate provisions made.

· Peeling lead base paint accessible to young child.

· Broken appliances or utilities such as toilets, shower, or leaks from hot water/steam radiator.

· No guards or open windows/broken/missing windows. 

· Garbage not disposed of properly.

· Perishable food not properly stored or already rotted or spoiled. 

· Evidence of human or animal waste in living quarters. 

· Serious illness or significant injury has occurred due to living conditions and these conditions still exist. 

· Child(ren) is afraid of and/or extremely uncomfortable around people living in or frequenting the home.
· Child cries, cowers, cringes, trembles or otherwise exhibits fear in the presence of certain individuals or verbalizes such fear.

· Child exhibits severe anxiety related to situation associated with a person(s) in the home (e.g., nightmares, insomnia)

· Child(ren) has a positive toxicology for illegal drugs and/or alcohol.


· Child(ren) (0-6 mos.) is born with a positive toxicology for drugs and/or alcohol.
· Child(ren) is on Sleep Apnea Monitor. 

· Child(ren) is required to be on a sleep apnea monitor.  A diagnosed medical condition or suspicion thereof exists, that places the child(ren) at risk of involuntarily ceasing to breathe. 

· Weapon noted in CPS report or found in home. 

· A firearm or gun, such as a shotgun, rifle or pistol, is in the home and may be used as a weapon.

· If a firearm is in the home, it may be assumed that ammunition is available and that the firearm may be discharged.

· Other kinds of lethal weapons, such as switchblades or machetes.

· Other Possible Examples:

· Unexplained injuries to a child(ren). 

· Abuse or neglect related child(ren) death, or unexplained child(ren) death.

· Serious allegations with significant discrepancies or contradictions by caretaker(s), or between caretaker(s) and collateral contacts. 

· Caretaker(s) refuses to cooperate or is evasive.

· Criminal behavior occurring in the presence of the child(ren), or the child(ren) is forced to commit a crime(s) or engage in criminal behavior. 

(2) Immediate Danger of Serious Harm - The focus of this assessment is the immediacy of the danger to the children.  Do one or more identified safety factors place the child(ren) in immediate danger of serious harm?  Immediate danger means a present or impending (about to happen) danger or threat to a child’s life, or mental, physical and/or emotional health.

(3) Mitigating Strengths and Resources - This assessment focuses on the ability of the family to offset the identified safety factors.  Are there any specific strengths or circumstances and/or family, neighborhood or community resources available that lessen or mitigate the identified safety concerns for the child(ren)?  Strengths and resources must be specifically identifiable or quantifiable.  Unless there are mitigating strengths, resources or circumstances present that will directly support the parent/caretaker’s ability to address child safety needs within the home, protective safety interventions will be required for those safety factors that pose an immediate danger of serious harm. 

(4) Safety Decision - A safety decision is the conclusion CPS makes regarding the current safety of the child(ren) if the child(ren) was allowed to remain in his/her home. This decision is based upon the three assessments detailed above: Assessment of safety factors, threat of immediate danger and evaluation of mitigating strengths and resources. 

(5) Safety Interventions – Safety interventions are provisions of services or actions by CPS to assist in the establishment of safety for the child(ren).  CPS must assess if safety interventions are necessary to address the safety factors present that create an immediate danger of serious harm.  When a child is assessed to be in immediate danger, caseworkers should consider a broad range of safety-oriented responses to protect the child. These safety responses or interventions are not expected to provide long range rehabilitation or change behaviors or conditions other than perhaps in the short term. The interventions are specifically employed to control the situation until more permanent change can occur. The actions taken are intended to support immediate child safety and without which the unsafe situations, behaviors or conditions would still be present or in all likelihood immediately return. These actions to protect the child are not necessarily the service needs that should be addressed to lower future risk of child abuse or maltreatment. Rather, they are safety interventions employed while the complete risk assessment and investigation of the allegations is completed.

When assertive, enterprising, and determined attempts to conduct a preliminary assessment of the existence of "safety factors" are unsuccessful, (i.e., you cannot make contact with the family)other information known about the child/family must be evaluated to reach a safety decision. Additional information for use in assessing safety may include, but is not limited to: 

· the perceived credibility of the reporting source and an evaluation of information provided by that source; 

· any relevant information available from collateral sources; 

· the perceived seriousness of the reported allegations; and

· knowledge of whether there have been previous indicated reports associated with one or more caretakers named in the current report. 
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c. CPS Risk Assessment Profile


Risk assessment must be employed by the child protective service or the appropriate society for the prevention of cruelty to children when key case decisions are made concerning a child named in a child abuse or maltreatment report, including but not limited to, whether controlling interventions which would provide safety and protection to the children, including but not limited to, intensive home base preservation services or foster care placement, must be immediately instituted; whether to keep an indicated case open for the provision of services after the determination of whether the report is indicated or unfounded is made; which outcomes that are intended to facilitate behavior change affecting a family should be developed; whether there is a need to reassess a family’s progress towards reducing the risk to children in the family; and whether an open child protective case may be appropriately closed.
The Risk Assessment Profile (RAP) is an evidence-based assessment instrument that classifies cases into four risk categories based upon the probability of future abuse or maltreatment. A RAP must be completed during the course of each CPS report investigation, regardless of the report determination of either indicated or unfounded.
The RAP should be completed prior to the report determination, but only after safety has been thoroughly assessed and the safety needs of the children have been met. During the course of the investigation, information should be gathered and the risk elements thoroughly assessed and documented within the RAP accordingly.  The RAP, when fully completed, will generate the case risk rating, indicating the level of risk within the family.

The RAP, as an assessment tool, is intended to assist caseworkers and supervisors in making a decision whether to provide services in an effort to reduce the level of risk. Elements that must be considered when making key decisions concerning a child named in an abuse or maltreatment report include, but are not limited to, caretaker influence, child influence, family influence, intervention influence and abuse/maltreatment influence, as outlined in 18 NYCRR 432.2(d)(2). These influences are reflected in the risk elements contained in the RAP.

RAP KEY CONCEPTS

The following key concepts should be applied when completing the RAP:

· The RAP requires the worker to identify the existence of a specific behavior, condition or set of circumstances defined in each specific risk element.  Once completed, the RAP performs the analysis and calculation of the level of risk, thus supporting the worker’s ability to act upon that information.   

· Each risk element should be assessed on the full range of possible indicators and not narrowly interpreted.

· Comments should be recorded for each risk element, as applicable.  Comments should clearly reflect the worker’s basis for their selected response to each particular risk element. 

· The interaction of existing behaviors, conditions or circumstances and the weighted values assigned to each risk element are what determines (i.e., raises or lowers) the level of risk within a family.

· Treatment of an existing behavior or condition does not negate the existence of that condition.  For example, an adult caretaker may be currently enrolled in a 30-day alcohol rehabilitation program.  Participation in an alcohol rehabilitation program may or may not mitigate the risk associated with parent/caretaker alcohol abuse. Thus, participation in an alcohol rehabilitation program does not automatically negate the fact that the caretaker is an alcoholic, despite the fact that he/she is currently in treatment and alcohol free. 

· Once all of the risk elements are assessed and the risk level (risk rating) is calculated, the worker must then decide whether services are warranted to reduce the likelihood of future child abuse or maltreatment or risk of abuse or maltreatment within a family.  

RISK RATING AND SERVICES

· Services are deemed essential for cases with high or very high risk in order to decrease the risk of subsequent abuse or maltreatment.

· If the risk rating is high or very high and the decision is made not to open the case for services, the worker must justify why services are not being provided to the family at this time. 

· Families with moderate or low risk may either have no service needs, or their needs may be appropriately served by other services within the community (i.e. family, neighborhood or community resources available to the family). 

RISK RATING AND CASE DETERMINATION

· The calculated risk level (risk rating) and the decision whether to provide on-going services to the family are not directly linked to the investigation determination.   For example, an investigation may be unfounded (no credible evidence to support substantiation of the allegations); however, the risk rating or risk level within the family may be high or very high and therefore support the need for services. 

· Conversely, there may be valid reasons why a services case should be opened for a family with low or moderate risk.  The RAP does not replace sound decision-making and casework judgment, but rather supports such decision- making by providing an evidence-based assessment tool to help identify and evaluate risk factors.
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d. CPS Investigation Progress Notes

Case progress notes must begin upon receipt of a report of suspected child abuse or maltreatment for child protective cases and must continue if and until the case is closed to all services.  Progress notes record the caseworker’s investigative, assessment and intervention activities in an objective and behaviorally descriptive way and should support the caseworker’s conclusions about safety, risk, family functioning, and the credible evidence that exists to substantiate allegations of child abuse or maltreatment or the lack of such evidence.  Progress notes should be recorded contemporaneously with the event, interview, observation or activity to preserve the accuracy and integrity of the information being recorded.

REPORTER/SOURCE INFORMATION IN PROGRESS NOTES

CPS staff should record any identifying information related to contacts with the reporter/source in investigation stage progress notes only, selecting Reporter/Source in the Other Participant field. Child welfare staff, including CPS workers, must not include any identifying information regarding the reporter/source of the CPS reports, including the institution, organization, etc., with which the person is affiliated, in any narrative field in Safety Assessments, RAPs, Investigative Findings or Investigative Actions. [CONNECTIONS Case Management Step-By-Step Guide, Appendix C1: Progress Notes Guidelines]
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e. Other Investigative Requirements

After seeing to the safety of all children named in the report and/or other children in the environment,, but in no event later than seven days after the receipt of the report, each subject and any other adult persons named in the report must be notified in writing of the existence of the report and of the subject(s)' rights in regard to amendment. (See Notifications, IX.A – IX.B)
During the course of the investigation, there must be at least one home visit with one face-to-face contact with the subjects and other persons named in the report as well as an assessment of the current safety and the risk of future abuse and maltreatment to the child(ren); and a determination of the nature, extent and cause of  any condition stated in the report.
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a. The Source

It is essential to contact the source of the report (where the report is not anonymous) because of his/her knowledge of, and relationship to, the situation. The decision to contact the source before or after the family has been contacted should be based on the nature of the allegations and the apparent need to contact the child or subject immediately, how much clarification is needed concerning the report itself and the availability of the source.

Mandated Reporters must provide the SCR with identifying information to confirm that they have fulfilled their mandated reporter responsibilities.  Often the mandated reporter will only provide the SCR with their contact information related to their employment.  As such, this can affect the ability of CPS to contact the mandated reporter before contacting the family.  CPS should not limit contact with mandated reporters to only the initiation of an investigation.  Mandated Reporters (e.g., Doctors, Teachers, and Police Officers), or the organizations they work for, (e.g., Hospitals, Schools, Law Enforcement) are often important collateral contacts that CPS should engage with throughout the investigation to provide a thorough assessment of the safety of and risk to the child.

The interviewing of, and information available from, public or non-mandated reporters can be just as valuable.  However, given the (in many cases) personal relationship of the public reporter to the subject or victim, they may be less inclined to provide identifying information or contact information to the SCR.  Nevertheless, contact with the public reporter can provide CPS with a wealth of information regarding the ongoing interaction between the child and subject throughout the life of the investigation.

The source should be contacted for the following purposes:

· To clarify information contained in the report and the caseworker’s understanding of the situation;

· To obtain additional information about the child(ren), his/her condition, whereabouts, the child’s safety, etc.

· To assist the caseworker in establishing a helpful relation ship with the family;

· To clarify for them, the role and purpose of CPS;

· To encourage on-going communication between the source and the CPS

· To encourage mandated reporters to complete form LDSS-2221-A if it is not yet been received by CPS.  The mandated reporter should retain a copy of the LDSS-2221-A for their records to show they have fulfilled their 

· responsibilities under the law.  CPS should advise the mandated reporter that the SCR report and CPS information are confidential and, consistent with the spirit of the law, the mandated reporter may want to be careful about disclosure of the information to anyone other than CPS and the source of the report.  

When interviewing the source, CPS should inform them that the identity of the source is confidential under the law.  As such, CPS may not reveal the identity of the source of the report without the source’s express written permission.  However, the confidentiality is not absolute, in certain circumstances (e.g., court orders, requests from law enforcement) the identity of the source may be revealed.  The identity of the source will not be available to the subject of the report, however, unless the source gives written permission or a court orders release of the source information to the subject.
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b. Initial Interview

Although interviewing child, subject, and other household members is an on-going process throughout the investigation, the initial interview must be conducted as soon as possible after receipt of the report. Depending on the circumstances surrounding the report the initial interview may be with the parent(s} or the child(ren}, or they may be seen together. The caseworker must attempt to determine whether any children in the household may be in immediate danger of serious harm. 

At the first interview with the parent(s} the worker should explain to the subject or other household member the process and the focus of the investigation and the worker's contact with the family. The CPS worker should clearly communicate that the investigation of the allegations contained in the report is only one component of the child protective service contact with the family. 

CPS should explain that they have a responsibility to: 

· Focus of the safety and risk to the child in the report and any other children in the environment.

· conduct a thorough, ongoing assessment of the child’s environment that includes a wider range of inquiry than the specifically alleged abuse or maltreatment; 

· identify and factor relevant family strengths into the overall assessment, as well as the family members' perspectives of strengths and problems; 

· provide an explanation of the allegations in the report.

· link any established service plan outcomes with those factors assessed to be causing the greatest risk of future abuse or maltreatment, if it is found that the children are at risk of future abuse or maltreatment. Within the context of this discussion the report should be explained and each allegation described.  The subject of the report should be given an opportunity to respond to the allegations. 

The identity of the person who made the report or the source of the report should never be released to the parents unless the source of the report has provided written authorization to release his or her name.  Without the written authorization of the source, CPS may not confirm or reveal the identity of the source of the report to the subject of the report even if the Source has informed the subject that they made the report. (See Consent to Release Identifying Information, XI.A.4)
It is important to explain the investigation process including the Child Protective Service's authority to conduct the investigation. 

It is recommended under most circumstances that the initial notification letter(s) should be handed or provided to the subject and other persons named in the report at this time.  If the initial notification letter is not provided at this time, it must be mailed to the subject and other persons named within 7 days of receipt of the report.

The main focus of the initial interview should be on gathering information on the welfare of the children and to gather information to assist in completing the initial analysis of safety factors. The caseworker should also begin to gather background information from the family necessary to complete the risk assessment protocol (RAP). 

It is important to begin collecting RAP related information at the earliest point of the investigation so you have sufficient information when it comes time to complete the risk assessment protocol.  The RAP is most effective and useful when the information being put into the RAP is accurate and complete.  

It is vital to observe the condition of the home, the interactions between adults in the home and child and the interaction between the adults themselves.  If the caseworker feels it is appropriate given the entirety of the situation and information available at the time, the caseworker may share any tentative impressions with the family at the conclusion of the first contact.  Good practice would suggest concluding the initial interview with a “road map” describing to family members the steps that the Child Protective Service anticipates taking in the coming days and weeks.  The more that the Child Protective Service is able to be forthcoming with family members, the greater likelihood that some measure of trust and frank dialogue may ensue.  Keep in mind that CPS does not have to reveal any information to the family regarding who will be interviewed or what information will be gathered.  As such, if you reasonably believe revealing such information will be detrimental to the progress of the investigation or the safety or wellbeing of anyone involved in the investigative process, no such information should be provided.
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c. Child Interviews
Any child named in a new or subsequent report should be seen in a face-to-face context before closing the investigation. 

Generally, the victim child and every other child in the household should also be interviewed. 

There may be instances when interviewing a child will not provide any information about the condition of the child or the safety or risk to that child.  (For example, a child who is too young to effectively communicate.)  In those situations, it is not necessary to conduct an interview of the child, but interacting with the child, even an infant, on a personal level is still advisable due to the other types of information that can be available to the investigator through that interaction. 

Additionally, it may not be necessary to interview a child in situations where other investigative agencies such as the district attorney’s office or law enforcement have already conducted an interview, and re-interviewing the child could cause additional trauma to the child.  Whenever possible, CPS should sit in on or witness these interviews.  Where CAC’s are available to CPS or law enforcement, CAC facilities should provide the correct atmosphere to conduct these sensitive interviews.  The joint investigation agreements between law enforcement and local CPS should include considerations of this subject.  Where there is a multi-disciplinary team (MDT), the MDT should have protocols for conducting interviews of children in potentially traumatic cases or situations whereby all of the interested parties are involved in the interview, can observe the interview or have ready access to the results of the interview.  

In most situations, interviewing the child is valuable in assisting the CPS worker in determining whether offering and/or referring the family for services is appropriate.

It is good practice to interview the child outside of the presence of the subject(s) of a report.  This option may not be available in every case, but where possible, the interview with the child should be outside the presence of the subject.  Interviewing the child during the investigative phase, without the presence of the parents, can serve several purposes.  It should assist the worker It should assist the worker in making a decision about the child's level of safety and whether the child may be in imminent danger.  It provides first-hand information about the validity of the report.  Finally, it will provide useful information for assessing risk of future abuse or maltreatment by helping to collect information within the child risk influence. 
It is impossible to be prescriptive about when a separate interview is required.   This is a casework decision that should be made by the caseworker with the assistance of the caseworker's supervisor on a case-by-case basis. The following factors should be weighed to assist in making this decision:

· Is there reason for concern for the child's immediate or short term safety

· How serious are the allegations? At this time, do they appear credible?
· Has previous involvement or initial contact with the family led Child Protective Services to believe that the parent(s) is failing to be forthcoming with information, or being dishonest.

· If the initial contact with the child includes the presence of the parent(s), does the child seem uneasy, fearful, silent, or at conflict with the parent(s)
· Is parent(s) mentally unstable or enraged; is there a likelihood that the parent(s) might attempt to retaliate as a result of a perception that the child revealed something; can such child be immediately protected from such retaliation.

· Is the child willing to be interviewed

Location of Interview
Whenever Child Protective Services decides to interview a child, the worker must decide where to conduct the interview. Most of these interviews, by necessity, will occur in the child's home. These in-home interviews occur in most instances after initial contact with the parent(s).  During the interview with the parent(s), the worker should inform the parent of the need to speak to the child in private about the report.  It should be stressed that this is a normal part of the CPS process, that it is not done because there is a reason to distrust the parent's statements, but rather that it provides for the collection of information from all potentially knowledgeable persons in order to conduct a complete review of the information contained in the report, as required by law. The parent(s) should be requested to help arrange for a private location in the home where the child or children may be interviewed.

Nothing in law prevents Child Protective Services from speaking with the child prior to and/or without the permission of the parents. CPS staff and supervisors must determine when this is appropriate as it may result in increased polarization between Child Protective Services and the parent(s).  Nevertheless, initiating contact with the child prior to speaking with the parent(s) may well be the preferred order of contact with the family in instances when the allegations are particularly serious and/or if there is a preliminary assessment that the child may be in imminent danger. These interviews can potentially occur at any location but will most likely occur in the setting where the child is at the time CPS initiates the investigation (e.g., school or child care setting).  (See Interviewing the Child at School, IV.D.3.h)
Consideration should be given to allowing "third parties" to participate in interviewing a child apart from his/her parent(s). This might be undertaken if such person would put the child more at ease. Such "third parties" could include, but not be limited to, older siblings, teachers or a trusted relative. Additionally, there may be instances when a joint investigation between CPS and an authorized law enforcement agency may lead to both CPS and a law enforcement officer jointly interviewing the child; for example, at a child advocacy center. 

Regardless of the location, care must be taken to provide a comfortable interview setting. The CPS worker should be patient and flexible. Rapport can be established with the child by asking him/her some general questions about him/herself and by explaining the purpose of the interview in a manner appropriate to the child's ability to understand. During the course of the interview, the CPS caseworker should ask questions in a non-judgmental and supportive way to elicit information concerning the allegations. The children need to be reassured that they are not bad, in trouble, or at fau1t; they need to know what will happen next.

It is important to observe and photograph alleged injuries. The caseworker should do so in a comforting, non-threatening way. Even if you take photographs of the injuries, the progress notes must contain a description of the injuries that were observed. The size, shape, color and any other noteworthy characteristics of the injuries should be clearly described in the record. 
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d. Observation of Physical Injuries on Normally Clothed Portions of the Child’s Body
When the child protective service receives allegations that a child has injuries on those parts of his or her body normally covered by clothing (usually the torso/trunk and upper thighs) then consideration must be given to having the child undress to allow for the child's body to be visually observed for injuries.

Depending on the allegations, this action may be necessary to enable the child protective service to fulfill its statutory mandate to reach a determination about injury to the child and/or the reliability of the allegations.  For purposes of this section, references to child's body are to normally clothed areas of the child's body and not to areas of the child's body that are normally unclothed. 

A child protective service worker is encouraged to confer with a supervisor while conducting an investigation or making any assessment of safety or risk when the allegations concern injuries to areas of the child's body which are normally covered by clothing.

The policy considerations discussed below are not intended to affect the manner in which a caseworker generally assesses the child's condition, the home environment, or family's functioning during his or her work with the family for all reports. In all cases, the worker should observe the child's overall physical appearance in order to assess the child's current safety and the risk of future abuse or maltreatment and document the findings. This includes observing areas of the child's body normally unclothed (i.e. face, arms, neck).

Should Observation of Clothed Areas of the Child's Body Occur? 

Consideration of the following factors may aid caseworkers in determining whether it is reasonable to proceed to have a child's body observed. The interaction and relationship of these factors should be considered and weighed when making a determination whether a physical inspection is necessary: 

· Do the case circumstances or history indicate that visual observation of clothed parts of the child's body is required to determine whether the child is in imminent danger of harm? Is it necessary to immediately obtain documentation of injuries to decide whether the child is in need of immediate protection? Visual inspection of the child's body of areas normally clothed may help the caseworker reach a conclusion about the child’s immediate safety. 

· Does the allegation that the child has bruises or injuries on a part of the body that is normally covered by clothing appear to be credible? Whenever possible, the credibility of the allegations should be determined through discussions with the source; information from collateral contacts; or statements from the child indicating he or she is being abused. Further, credibility can be assessed when the explanation provided by the subject or parent concerning the allegations in the report is inadequate, implausible or controvertible by a medical practitioner who has previously seen the child and by noting other signs of physical harm to a child as evidenced by caseworker observation of visible marks on uncovered areas of the child’s body; or other evidence of violence occurring in the home.

· Does the child object or evidence great discomfort to the visual inspection of clothed areas, and does such reaction help in assessing whether an inspection is warranted?  For example, is the child truly embarrassed by the plan to disrobe?  Does it appear that the child may have had an upbringing or cultural context that would lead such child to become particularly disturbed by having to disrobe in front of a caseworker, medical professional, or other   available   objective party?  Alternatively, is the child embarrassed by having had bruises or other trauma and doesn't want them observed? Can it be ascertained whether the child may be trying to protect his/her parent (and, by extension, possibly protecting him or herself from future physical punishment)? Does the child cower in the presence of the alleged subject? Does the child offer other non- verbal information that the abuse or maltreatment is likely to be taking place? 

· Although the allegation(s) relate to the child having bruises or injuries on an area of the body normally covered by clothing, does the worker have reasonable cause to believe that the child is in imminent danger without the necessity of having the child physically inspected? 

· Does the parent object to having clothed areas of the child's body visually observed? In most instances when imminent danger is not suspected and the child does not need immediate protection, and it is possible to communicate with the parent, a parent should be asked to approve of such child being visually observed. If the parent objects, can it be ascertained why? Does the way the objection is stated help the caseworker decide whether to undertake a visual inspection?

Parent/Child Consent

Once it is determined that a visual inspection of a clothed portion of a child's body is advisable under the case circumstances, the child protective worker must next consider when, where and how the inspection should occur. An initial step in this process is deciding whether to seek a parent's consent to the inspection of the parent’s child.  This decision should be guided by the case circumstances.

In general, it is good practice to seek a parent’s consent to allow for a visual inspection of a clothed portion of the child’s body.  While seeking consent may sometimes result in indignation and/or a negative response, such an approach is more likely to limit the adversarial repercussions of this necessary, but intrusive, investigative function.  In the majority of the situations it is better to seek to work in cooperation with the parent(s) rather than attempt to compel it.  Additionally, as a matter of practicality, unless protective custody is taken, a worker will usually only be able to conduct a visual inspection of the normally clothed portion of a child’s body during a home visit if the parent consents.

In situations where the parent's consent has been obtained, such parent should be given options as to the means of the inspection. Such options would include: 

· having the parent take the child to a physician for a physical examination (see Medical Examinations and Evaluations, IV.D.3.f);

· having the parent give CPS permission to take a child to a physician for a physical examination (see Medical Examinations and Evaluations, IV.D.3.f);

· having the parent unclothe the child and CPS conduct an inspection while the parent is present;

· having the school nurse inspect the child. 

There will be instances when it may not be good practice to seek a parent's consent to allow for a visual inspection of a clothed portion of the child's body. If the child is believed to be in imminent danger of abuse or maltreatment, especially if it is believed that informing the parent of the existence of the report and seeking consent for an inspection at this particular point in time may create or exacerbate such danger, the worker should not seek a parent's consent. This situation may more frequently arise when a child is in a school, day care or other out-of-home location. 

There may also arise circumstances where good practice dictates that a parent's consent should be sought, but where consent is not obtained. For example, the parent cannot be located after reasonable efforts to try and contact such parent have been made, or a parent is contacted but refuses to provide consent. It is OCFS’s position that a parent's inability (i.e., because they can't be located) or unwillingness to provide consent does not necessarily prevent an inspection from occurring.

In circumstances where it was not good practice to seek a parent’s consent or where a parent’s consent was sought but not obtained, it may still be possible to conduct a visual inspection.

A child who has the capacity to give voluntary and knowledgeable consent may consent to the visual inspection.  A child who has the capacity to give consent should be asked to give consent regardless of whether the parent has given consent.  Capacity to consent means an individual’s ability, determined without regard to the to the individual's age, to understand and appreciate the nature and consequences of a proposed visual observation of the body and to make an informed decision concerning the visual inspection. If a child with the capacity to give voluntary and knowledgeable consent refuses to give consent, such inspection should not occur unless protective custody of such child is taken pursuant to the provisions of Article 10 of the Family Court Act. 

A child who does not have the capacity to give voluntary and knowledgeable consent to a visual inspection may nevertheless have a portion of his/her body inspected if it is believed that the child is in imminent danger or would be in imminent danger if parental consent was requested. A possible example of such a circumstance would be a seriously bruised toddler in a day care setting where it is believed that the parent caused the injury. 

Where a child's body has been inspected without the consent of the parent, the parent must be notified about the inspection as soon as reasonably possible. 

Observing the Child

To minimize potential negative impact on the child, the caseworker should consider the following factors when observing the child:

· The child protective worker should explain to the child what is happening and why and then ask for the child's cooperation. Where the allegations relate to portions of the body normally clothed, greater privacy considerations are necessary in conducting the visual observation than when viewing injuries to parts of the body normally not covered by clothing. To take these privacy considerations into account, such visual observation should be conducted by the caseworker in an environment that supports the child's privacy and dignity, such as the school nurse's office. When viewing normally covered body portions, the worker must recognize and respect that children vary greatly in age and maturity and have differing expectations of privacy. Generally, the older and more mature the child, the more deference the caseworker should afford to the child's expectation of privacy. 

· The caseworker should try to present the child with options of who he or she would be most comfortable with in performing the visual inspection. 

· The options presented could include the caseworker, school nurse, family physician or other medical provider who the child protective service has found reliable. The child's choice must be respected whenever practical and consistent with the responsibilities of child protective services.

· Except for very young children (under the age of 5) visual inspection, if conducted by a caseworker, should be carried out by a caseworker of the same gender.

· The parent(s) should be given a reasonable opportunity to be present if a physical inspection is conducted unless the parent presents a threat to the health or safety of the child; 

· The number of persons located in the room during the visual inspection should be kept at a minimum. (When possible, a support person of the child's choosing should be present during a visual inspection of normally clothed areas of the child's body); 

· When the child is unable to undress him or herself, ask the parent to undress the child; 

· The site selected for the inspection should be private. By-passers should not be able to observe what is occurring and no intruders should be allowed into the room while the child is being visually inspected; 

Related Issues to Visual Observation of a Child 

Any injuries observed should be documented by the caseworker as to their size, location on the body, shape, and configuration.


If the injuries are sever, or potentially serious, or if emergency medical attention is indicated, the child should be seen by a doctor and the results of that examination should be documented (see Medical Examinations and Evaluations, IV. D.3.f). Section 2504 of the Public Health Law does not clearly allow a child to consent to a medical examination unless the child is married or also a parent. Medical consent of the child, parent or other authorized person is not required in emergency situations. If a non-emergency medical examination is required, parental consent must be obtained. However, the local commissioner of social services may give effective consent for medical, dental, health or hospital services for any child who has been found by the family court to be an abused or neglected child, or has been taken into or kept in protective custody or removed from the place where he is residing, or has been placed into the custody of such commissioner; 

Photographs of injuries should be taken whenever necessary and appropriate (see Photographs and X-Rays, VII.D).

In cases of suspected sexual abuse, a medical care professional (i.e. physician, nurse, physician’s assistant, nurse practitioner) should be the only person to conduct an internal examination.
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e. Evaluation of Need for Protective Removal
Social Services Law mandates that all child protective investigations include a determination of the safety and risk to the child(ren) if they remain in the existing home environment. Protective custody may be taken if the CPS caseworker "has reasonable cause to believe that the circumstances or condition of the child are such that continuing in his place of residence or in the care and custody of the parent, guardian, custodian or other person responsible for the child's care presents an imminent danger to the child's life or health." (Family Court Act 1024(a)(i))

If it is necessary, Child Protective Services has the authority under the Family Court Act (FCA) to remove the child. (See Family Court Proceedings, IV.J.3, and Protective Custody, VII.E.1 – VII.E.2)
However, when a child has been assessed to be in imminent danger (i.e. unsafe), the caseworker should consider a broad range of safety oriented responses. These safety oriented responses may protect a child without requiring CPS to take protective custody. Of course, when in-home forms of safety interventions are insufficient, and all appropriate reasonable efforts have been made or considered and determined to be inadequate to protect the child’s safety, out-of-home placement may be the necessary safety response.
The safety factors (including the safety factor guidelines) and safety decision components of the Safety Assessment provide guidance concerning situations which present an imminent danger to child's life or health (see IV.D.2.b)
In certain cases where removal of the child from the home would not be appropriate, filing an abuse or neglect petition in Family Court may be justified. Initiating Family Court proceedings under FCA 1031 et. seq. should be considered as a means of protecting children. (See Family Court Proceedings,IV.J.1) 
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  f. Medical Examinations and Evaluations
A complete medical examination is often an essential component of the investigative process for cases of suspected child abuse or maltreatment. The medical examination can: 

· help to confirm whether there are non-accidental  injuries or substantial physical neglect, 

· assist in planning treatment for injuries or for the neglected state of the child, and 

· determine if there are medical problems that are not suspected by the Child Protective worker.
When a child named in a report is suspected of having been abused or physically neglected, the CPS worker should evaluate whether an exam needs to be completed. If the worker finds the child has been injured to the extent that he or she requires immediate medical treatment then the worker should immediately make arrangements for the child to be treated. The worker should consider the following conditions of the child when determining if immediate attention is necessary:

· Any type of fracture in a child

· Head Injuries 

· Serious Infections

· Serious Burns

· Severe Bruises/Lacerations/Welts

· Bites 

· Sexual Abuse 

· Failure to Thrive 

· Malnutrition 

· Internal Injuries 

· Unattended medical problems, for example, high fever, difficulty in breathing. 

When the worker believes the child named in the report needs immediate medical care, the worker must discuss this assessment with the child's parent. The caseworker should emphasize that it is imperative for the parent to act immediately and should also offer his or her assistance in securing medical care. The caseworker should, when possible, utilize the child's physician or the clinic where the child normally is treated. If this is not possible, then consideration should be given to using physicians who are knowledgeable about, and cooperative in seeing, abused and neglected children, have experience in dealing with non- accidental trauma, and are willing to participate in all aspects of the child protective services process (e.g.,  testifying at fair hearings and in court). Also, Child Protective workers should consider hospitals and medical facilities where the staff has experience and expertise in coping with trauma.  In addition, the use of child advocacy center staff and/or facilities, or the expertise of medical staff on the community’s multidisciplinary team, may serve as a valuable resource.  

When the child's parents decide to act on their own in instances when immediate medical attention is necessary, the caseworker should accompany them and the child to the doctor's office or medical facility. When the parents are unable to accompany the worker and child, the caseworker should suggest that the parents allow the worker to take the child to the doctor's office or medical facility. However, if the parents refuse to discuss the situation with the caseworker and refuse to obtain the necessary care or let the caseworker take the child to the doctor's office or medical facility, then the caseworker should consider temporarily removing the child from the care and custody of the parents.  If the parents are willing to consent to the child’s temporary removal pursuant to Section 1021 of the Family Court Act that should be the legal mechanism to assume temporary custody.  If the parents do not consent, and there is insufficient time to file an abuse or neglect petition or to seek an ex parte removal order pursuant to Section 1022 of the Family Court Act because of the immediate danger to the child’s life or health, it may be necessary to remove the child on an emergency basis without a court order pursuant to Section 1024 of the Family Court Act (for more information on removals and placements, see Family Court Proceedings, IV.J)

It should be noted that the local commissioner of social services may give effective consent for medical, dental, health and hospital services for any child who has been taken into or kept in protective custody or who has been placed in the custody of such commissioner but for whom a court determination of abuse or neglect has not yet been made. The local commissioner may also give effective consent for a child who has been found by the Family Court to be an abused or neglected child.

In situations where immediate medical examination and treatment are not necessary, a medical examination for investigative purposes should be considered.  There are situations where information/evidence from the examination is crucial to a complete investigation and to obtaining sufficient information to make an informed decision about the risk to the child in the future and whether the child has been abused or neglected at this time.  In non-protective custody situations, when the caseworker believes an examination should occur to conduct an appropriately thorough investigation, he or she should attempt to gain the cooperation of the parent in having the child examined. If the worker is unsuccessful in his or her attempts to gain the reported family's cooperation, then the worker must determine whether it is necessary to file a neglect or abuse petition. If the child wishes to be examined for investigative purposes and has the capacity to give informed consent, obtaining a court order may not be necessary. 

In situations where the child has been removed on an emergency basis without a court order, it is necessary to seek court approval as a result of filing a neglect or abuse petition prior to having the child examined for investigative purposes. (However, a court order is not necessary to conduct a medical examination of a child in the commissioner's custody for any necessary medical, dental, health, or hospital care.) In all cases where a petition is filed alleging abuse, the Family Court must order, and, in cases alleging neglect, it may order an examination of the child.

Caseworkers should feel free to confer with the physician during the course of an examination. They should raise questions and give suggestions as to the possible basis for an injury. Further, workers should request the physician to provide, in writing, his or her best possible medical judgment on each of the following:

· the precise nature of any injuries noted;

· the probable age of the injury;  

· the most likely cause(s) of the injuries; and 

· Any needed appropriate future care of the injury.  This information can help guide the formation of plans for services and any other related needs of the child or family.  Additionally, it will assist the caseworker in providing clear guidance for the caretakers.

The caseworker should also take the steps necessary to secure a psychiatric or psychological evaluation when it appears the child's mental or emotional condition or mental health has been impaired, i.e. when the child appears to have substantially diminished psychological or intellectual functioning in relation to, but not limited to, the following: 

· control of aggressive or self-destructive behaviors; 

· ability to think, remember, and communicate;

· ability to interpret reality; and/or, 

· control of obsessional or compulsive thoughts or behaviors. 

The evaluation should be aimed at ascertaining, to a reasonable medical or psychological certainty, the severity of the child's condition, the risk of future harm and the cause of the condition.  Such an evaluation may serve two important purposes.  First, it is a means of obtaining emergency mental health services when the child's condition necessitates such services. Second, the evaluation may provide relevant and important information necessary to establish harm or imminent danger of harm to the child's mental or emotional condition or mental health which is attributable to the parent's conduct. 

At the conclusion of a medical or psychological examination, the caseworker, examining physician and parent(s), if present, should make plans for follow-up treatment for the child's medical or psychological problems. It is important that concern with the identification of abuse or maltreatment or the immediate treatment of an injury does not result in overlooking the need for necessary follow-up treatment. 

Unrelated to suspected abuse or maltreatment, but as part of the caseworker’s assessment of the children, a CPS caseworker may learn of a possible health concern pertaining to a child.  The CPS caseworker should attempt to discuss the concern with the parents and make any referrals and/or facilitate any evaluations and health services that are appropriate.  One potentially valuable resource is the county’s Early Intervention Program, which is a voluntary program that identifies infants and toddlers with disabling conditions, evaluates their needs for a range of early intervention services, and develops individualized family service plans to address such needs.  Pursuant to federal requirements, the CPS caseworker is required to inform parents of the Early Intervention Program and refer them to such program for any child under the age of three who was the subject of an indicated report.  
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  g. Photographs
Photographs can be an important source of evidence in a child abuse or neglect investigation. They provide information for Child Protective staff to consider, weigh and evaluate in making a determination. Further, photographs graphically preserve visible evidence and accurately document the child's condition.  This is important not only for documenting the reasons for caseworkers’ decisions and actions, but can also be essential in presenting a case at a fair hearing or in Family Court. 

Photographs of children who may be victims of abuse or maltreatment should be taken or arranged for whenever there are visible physical injuries or trauma. Child Protective staff should always have ready access to a camera.

Mandated reporters under certain circumstances are required to take photographs.  Additionally, when the case is reported by a mandated reporter who is employed by an agency or institution which has the capacity to take high quality photographs of injuries or trauma, CPS may choose to  use the agency’s or institution’s photographs when CPS knows that it can have access to such photographs as needed. (See Photographs and X-Rays, VII.D)

Certain guidelines should be followed to enhance the evidentiary value of investigative photographs: 

· all photographs should be in color;

· hard copy of photos should be obtained, especially when the photo is taken with a digital camera.  For 35mm cameras, the negatives should be saved with the case file.  If the caseworker has the capacity to transfer images from the camera to a computer disk (CD), that CD should be kept in the case file as the digital “original” of the hard copy of the photos.

· the photographs should accurately represent the scene or object and be free of distortion. Different views of the same scene should be taken; 

· a full face photograph should be taken for identification purposes, even if trauma or injury does not appear in that area; 

· a photograph showing the relationship between the traumatized or injured area and the general area of the child's body should be taken and then a close-up should be taken which shows the traumatized or injured area in more detail; 

· The photograph should be labeled with the date and time of the photo.  Most digital cameras and some 35mm cameras can automatically date/time stamp a photo.  If your camera has this function, please use it.  Additionally, when hard copy of the photo is obtained, the caseworker should label the back of the photo with a clear statement of the subject of the photo (e.g., Mr. Smith’s living room at 123 Main St., Bob Smith’s right arm, etc.)

The photographer should be able to testify about the date and time each photograph was taken and the camera location and direction.  However, it should be noted that it is not necessary for the photographer to appear in court in order for the photograph to be entered into evidence. If your camera does not have a date/time stamp, you can make a sign identifying the child and the date and time, and then include this sign in the actual photograph.  The photograph should be initialed by the person who took the photograph and any witnesses to the taking of the photograph;

· a neutral colored background and proper lighting is advisable; 

· the photograph should not be “artistic” or strive to appeal to emotions.  It is evidence and should display the scene or subject as objectively as possible; and, 

· to the greatest extent possible, the photographer should photograph a child or a child’s injuries in a comforting non-threatening manner.  Keep in mind a child’s potential to be fearful or embarrassed or have other negative emotional responses to the situation and the photograph. 

Where photographs have been taken by a mandated reporter, Child Protective Services staff should try to obtain those photographs in conjunction with the mandated reporter’s written report (Form DSS2221A) or as soon thereafter as possible.  In addition, Child Protective Services is authorized to reimburse mandated reporters for expenses incurred in their taking of photographs.  (See Photographs and X-Rays, VII.D)

All photographs taken by Child Protective Services staff or other photographers and provided to CPS are part of the case record and must be kept secure and confidential with the local case record.  (See Case Record, X.A.1)
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h. Interviewing the Child at School
Certain circumstances alleged in a report or other factors may make it advisable to interview the child(ren) apart from the family. In those instances where time is a factor, where imminent danger to a child is perceived, or where there exist other reasons for making use of a separate interview setting (for example, a child's need to talk privately with the caseworker), it may be advisable that CPS interview a child at school.  The school setting may also provide an opportunity for the caseworker to observe and/or photograph a child alleged to be abused or maltreated. This contact may be prior to or following an interview with the parents. 

Interviewing a child in his/her school setting is predicated upon ongoing cooperation and dialogue with school authorities so that both the CPS caseworker and the school authorities understand each other's policies, responsibilities and procedures.  If school officials are not cognizant of State Education Department policies or if there is little cooperation with the local district Child Protective Service in this regard, the matter should be referred by appropriate agency personnel to the State Education Department, Office of Early, Middle, Secondary Education, Bureau of Pupil Services. 

The circumstances or allegations which may, but do not necessarily, prompt a decision to interview a child at school include, but are not limited to:

· bruises inflicted by parents

· unusual punishments

· unattended illness 

· child fearful of returning home

· sexual abuse 

It should be kept in mind that interviewing a child in school may have negative consequences such as:

· disrupting the child's school routine 

· calling special attention to an allegation about a problem at home which in fact may not be a problem or may not be sufficiently significant to warrant such extraordinary attention

· upsetting the parent to the extent that the parent’s communication with CPS, and possibly school personnel, will become extremely guarded out of suspicion of fear, or completely cut off.

Social Service Law provides a legal basis for “departments, board, bureaus or other agencies of the state, or any of its political subdivisions” to provide the Office of Children and Family Services (OCFS) and local departments of social services with such assistance and data as are necessary to enable them to fulfill their child protective services responsibilities. The CPS caseworker should therefore expect the cooperation of most governmental collateral contacts throughout the child protective services process. 

The State Education Department's policy is to allow interviews with children both when the school is and is not the source of the report.  The State Education Department and OCFS agree that agree that the presence of a school official during the interview is desirable, because it often lessens the child's fear of discussing a threatening home situation with a stranger (CPS caseworker). Additionally, including a school official may involve the school in the initial formation of a plan of protection for the child and a treatment plan for the family. 

There is an exception to this rule if it is determined by the CPS worker, and agreed upon by the school official, that the presence of a school official would be detrimental to the child's emotional condition or if the child expressly indicates that (s)he would prefer a representative from the school not be present. If a situation arises where it is not advisable for a school official to be present but the school official insists, the interview should not take place at the school. An alternative arrangement would need to be found. An alternative plan might involve arranging for another interview site, such as a community center. In any situation where there is imminent danger, taking protective custody of the child under the authority of the Family Court Act should be considered.  (See Family Court Proceedings, IV.J)
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  i. Collateral Contacts
It is a good idea to ask the subjects for the names of individuals who could help the caseworker determine the validity of the allegations stated in the report as well as be able to provide information concerning the child's safety and the various risk elements. This will enable the caseworker to better assess both; is the child in immediate danger, and is there risk of future abuse or maltreatment? It also may be helpful to ask the source of the report for suggestions for collateral contacts.

Collateral contacts (including letters, telephone calls, and personal interviews) should be made with relatives, neighbors, physicians, school personnel, social service agencies, law enforcement agencies, hospitals and any others who might be able to clarify and supplement the information contained in the report and provide the caseworker with a better understanding of the child's condition and/or the family's functioning in order to better assess for risk of future abuse or maltreatment. This information should be gathered throughout the investigation as circumstances require. 

When appropriate, Caseworkers should involve the subjects in the process of gathering information from collateral contacts.  Remember, the subjects and the children have a right to confidentiality – but the caseworker also has an obligation to conduct a thorough and complete investigation. (See Confidentiality, X.A.l – X.A.2)
Accordingly, caseworkers should, as a general rule, attempt to obtain a signed consent form (i.e., release of information) from the parent before securing  information from any professional collateral contacts such as medical providers.  Additionally, in many investigations, good practice would be to inform the parents that relatives, neighbors and other non-professional sources may be contacted and seek the parent’s understanding, if not agreement.  

Where consent is not given, the caseworker nevertheless has an obligation to attempt to secure information from collateral sources thought to have relevant information.  Relevant information is any information that will inform decision-making in relation to the determination of the report, child safety and child risk.

Given the confidentiality of the information in the report under Section 422(4) of the Social Services Law, caseworkers must be circumspect in providing information to these collateral sources.  However, it is necessary to provide the collateral source with general information in order to obtain the source’s cooperation (e.g., that the caseworker works in CPS and is looking for information regarding X person or family due to some concerns about child safety and well-being.)

The Social Services Law provides a legal basis for "departments, boards, bureaus or other agencies of the state, or any of its political subdivisions" to provide New York State Office of Children and Family Services and local departments of social service with such assistance and data as are necessary to enable them to fulfill their child protective services responsibilities. The CPS caseworker should therefore expect the cooperation of most governmental collateral contacts throughout the child protective service process.
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  j. Follow-Up Contacts with Household Members
Throughout the duration of an investigation of a report of suspected child abuse or maltreatment, regular visits, particularly in the home, should be conducted to: 

· assess any changes in the environment;

· assess the child's condition; 

· assess the family's functioning; 

· assess the viability of any safety plan that was developed and/or put in place; 

· assess the risk of future abuse or maltreatment through the collection of sufficient information to adequately complete the Risk Assessment Protocol, as well as identify new safety issues;

· better understand the family's perspective regarding the family’s functioning and needs,

· learn the strengths of the family members as individuals and as a unit


The circumstances of the case will help the caseworker to determine the frequency of the visits and whether they will be announced or unannounced. Regardless, the caseworker should always attempt to schedule some home visits at a time when the children can be observed. This is especially crucial when there are preschool-age children who are not regularly seen by professionals or others who could recognize that the child may be abused or maltreated.
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  k. Non-Cooperative Subjects
In some cases the caseworker cannot obtain cooperation from the subjects of the report and, in fact, may not be permitted to view the living environment of the child or be permitted to see the child.  In such a circumstance, the caseworker and his/her supervisor must make an assessment within 24 hours of such refusal and/or inability to view the child as to what additional steps are needed to determine the condition and circumstances of the child.  Additional steps to be considered include, but are not limited to: seeking assistance from after hours or other specialized CPS units, involving law enforcement, filing an article 10 petition, seeking a court order to obtain access to the child and/or home, or seeking a court order to compel production of the child.  The assessment must include the caseworker’s supervisor and, when appropriate, legal staff.

If a determination is made that no special actions are necessary, the supervisor, caseworker and legal staff (when involved in the consultation) should discuss and document the reason behind the decision and the required “next steps” in the investigation.  Additionally, it should be clear to the caseworker what case circumstances should prompt the caseworker to raise the issue of outside intervention with his/her supervisor or legal staff again. 

Regardless of the outcome of the above assessment, the caseworker must still proceed with the investigation. Over the course of the investigation, if access to the child or the child’s environment is ever again denied or confounded, a reassessment of the need to seek a court order or other outside assistance should occur.

In instances where the parent(s) does not permit CPS access to the home, but there is information that leads the caseworker to believe that a child is in imminent danger, the caseworker should pursue seeking a court order removing the child, in accordance with the guidance provided in Section IV-J of this Manual. It is most likely advisable to seek law enforcement assistance should removal be pursued.  

Law enforcement officers will determine the level of assistance they are able to provide, based on the particular case circumstances and existing local protocols. 

In instances where CPS has reasonable cause to suspect that a child’s life or health may be in danger but CPS has been unable to locate the child and/or denied access to the child to determine the safety of the child, CPS must advise the parent(s) that CPS may seek an immediate court order to gain access to the child without further notice to the parent and that while such request is being made to the court, law enforcement may be contacted and, if contacted, shall respond and remain where the child is believed to be present.  Depending upon whether access to the child is gained and a safety assessment is able to be conducted, CPS may seek an order pursuant to Section 1034 of the Family Court Act that allows CPS access to the child at a particular place.

Similarly, in instances where CPS has probable cause to believe that an abused or neglected child may be found on the premises, but CPS is being denied access to the home of the child to evaluate the home environment, CPS must advise the parent(s) that it may seek an immediate court order to allow CPS access to the home without further notice to the parent and that while such request is being made to the court, law enforcement may be contacted and, if contacted, shall respond and remain where the child is believed to be present.  Again, depending upon whether access to the home is granted, or is ultimately assessed to be unnecessary, CPS may seek an order pursuant to Section 1034 of the Family Court Act authorizing entry into the home to assess the home environment.    

In any of the circumstances described above where a court order is being considered, the CPS worker should consult with her/his supervisor and, where feasible, legal staff.

Unless immediate intervention such as described above becomes necessary, and even if any of such interventions be used, caseworkers should persist in their attempts to gain cooperation from the reported family. Repeat visits, telephone calls or explanatory letters from the caseworker may be instrumental in achieving future access and cooperation.
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  a. Rationale


The New York Child Protective Services Act (1973), codified at Title 6, Article 6 of the Social Services Law, provided for intervention in families where child abuse and maltreatment occurs. The law emphasizes a social services approach to intervention and gives responsibility for investigating reports of suspected cases of abuse and maltreatment to local child protective services in order to provide protection for the child and rehabilitative services for the family. The law anticipates a role for law enforcement involvement in certain investigations of suspected cases of child abuse and maltreatment since many actions, such as sexual abuse, are also crimes as defined under the New York State Penal Law.

Both the police (State or Local) and the office of the district attorney can be of assistance to child protective services in certain situations.  Through Multidisciplinary Investigative Teams, Child Advocacy Centers or joint investigation agreements, child protective services in New York are often working more closely with law enforcement.  It is important that child protective services conduct an independent, thorough, and timely investigation while collaborating with law enforcement.
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b. Communication with the District Attorney’s Office and Police Agencies

CPS information is confidential and cannot be revealed except as the law expressly authorizes. Under Section 424(4) of the Social Services Law, the local child protective service shall give immediate telephone notice to the district attorney of reports involving the death of a child and forward to the district attorney a copy of reports involving the death of a child made pursuant to Article 6, Title 6 of the Social Services Law. Further information may be obtained by the police and district attorneys pursuant to Section 422(4)(A)(l) of the Social Services Law. (See Obtaining Access to CPS Information, X.B.1) 

The district attorney shall receive a copy of any or all reports if a prior written request is made to the local child protective service. Section 424(4) of the Social Services Law requires local districts to provide telephone notice to district attorneys of any and all reports of child abuse and maltreatment if the district attorney has requested, in writing, such notice. 

The request for copies of reports and telephone notice can be written so that it need only be made once to cover all future similar reports. Such requests must specify the categories of allegations as listed in the SCR system for which the district attorney requires notice and/or copies and should cite the relevant provisions of law authorizing disclosure.  The district attorney may also request to receive copies of subsequent reports. 

In addition to the requirements for providing information to the district attorney, pursuant to Section 424(5-a) of the SSL, CPS must provide telephone notice and immediately forward copies of reports to the appropriate local law enforcement entity if the report alleges: a) death of a child, b) sexual abuse of a child; or c) physical abuse of a child, pursuant to Section 1012(e)(i) of the FCA.  Section 1012(e)(i) defines abuse as  inflicted or allowed to be inflicted, as opposed to the subsequent sections where a substantial risk of abuse was created or allowed to be created.  Investigations of reports including these allegations must be investigated by an MDT where an MDT exists.  Should there be no MDT, but OCFS has approved a local protocol, that protocol will dictate what reports are to be forwarded to law enforcement and who conducts the investigations.
If a report of suspected maltreatment is received that alleges any physical harm, and the report was made by a mandated reporter, and there have been two reports in the past six months that are indicated or are still pending involving the same subject, child, a sibling of the child or another child in the household, CPS must make a timely assessment of whether it should provide notice to the appropriate local law enforcement entity.  If it is determined that law enforcement should be notified, CPS must give telephone notice and immediately forward a copy of the report to the law enforcement entity and the appropriate MDT (where an MDT exists) must complete the investigation.  Where no MDT exists, the investigation would have to be a joint CPS-law enforcement investigation.  Again, if OCFS has approved a protocol on joint investigations between CPS and law enforcement that doesn’t necessitate such information sharing in all instances, such information sharing need not occur, and the investigation would be conducted pursuant to the approved local protocol.
Each local child protective service is required by Section 424(8) of the Social Services Law to refer to the appropriate law enforcement agency or district attorney any case where it is suspected the reporter knowingly made a false report of child abuse or maltreatment. Any person making a child abuse or maltreatment report who knows the information reported to be false or baseless may be guilty of a class A misdemeanor.
In many cases, the child protective service will become suspicious that a report is an intentional false report after initiation of an investigation of a report, or a subject of a report may express concerns that the report is a purposely false report called into the SCR as an attempt to harass the individual or cause other difficulties.  In these instances, the child protective service will have to decide, on the basis of information available, whether a referral to law enforcement for intentional false reporting is appropriate.  The child protective service should request the complainant to explain in writing as clearly and completely as possible the rationale for why he or she believes the reporting source knowingly made a false report.  This must be done without informing the subject of the report of the identity of the source of the report.  This is necessary in order for the child protective service to determine whether it has sufficient cause to refer a case to the appropriate law enforcement agency or district attorney.  It is permissible for the child protective service to provide identifying information concerning the source of the report to the law enforcement agency or district attorney when the CPS is making a referral of suspected intentional false reporting. 

A local district which has developed a written understanding with the district attorney's office should include procedures regarding how false reporting cases will be addressed by law enforcement personnel. (See Development of Cooperative Investigative Procedures with the District Attorney, IV.D.4.c) 


In those cases where the child protective service determines that a crime involving the child has been committed, the local child protective service may make a referral to the district attorney.  In this instance, only the information contained in the SCR report records should be shared with the district attorney. Further information may be shared pursuant to the requirements of Section 422(4)(A)(l) of the Social Services Law. (See Access to CPS Information, X.B.1) 

Social Services Law 422(4)(A)(l) requires that access to any other information by a district attorney, assistant district attorney or an investigator employed in the DA's office be limited to such information as the person states is necessary to conduct a criminal investigation or to criminally prosecute a person, that there is reasonable cause to believe that such person is the subject of the report, and that due to the nature of the crime under investigation or prosecution it is reasonable to believe that such records may be related to the criminal investigation or prosecution. (See Access to CPS Information, X. B.1) Information may be withheld from law enforcement pursuant to the requirements contained in Section 422(4)(B) of the Social Services Law. (See Denial of Access by Local Districts, X.B.5)

Access to information about pending or indicated reports which may not be shared pursuant to the authority referenced above may only be obtained by the district attorney pursuant to court order, a grand jury subpoena or with authorization of the subject of the report or other person named in the report. A grand jury may obtain information contained in the case record of an indicated or pending report upon a finding that the information is necessary for the determination of charges before it. 

A decision to initiate criminal prosecution of a case of child abuse and maltreatment is the responsibility of the district attorney. The criminal investigation may be conducted through the district attorney's office or by a police agency designated by the district attorney. 

The local CPS should attempt to obtain the cooperation of the local police agencies and the district attorney's office in obtaining access to information contained in police records during investigations of child abuse and maltreatment. If criminal prosecution is initiated, child protective services should also be informed of the significant decisions in the prosecution of the case. Agreements with police agencies and the district attorney concerning sharing of information should be contained in the summary of understanding with the district attorney's office. (See Collaborating with the Criminal Justice System, IV.D.4)
D. INVESTIGATION/ASSESSMENT

4.  Collaborating with the Criminal Justice System
c.  Development of Cooperative Investigative Procedures with the District Attorney
Each local district must include in the Child and Family Services Plan (Plan), where appropriate, a summary of the understanding between the local social services district and the district attorney's office.  This understanding must outline the cooperative procedures to be followed by both parties in investigating incidents of child abuse and maltreatment consistent with their respective obligations for the investigation or prosecution of such incidents, as otherwise required by law. Such procedures must be consistent with the duties and responsibilities of CPS concerning intake; investigation/assessment; providing, arranging for and/or coordinating services; and monitoring. (See Intake, IV.C, Investigation/Assessment, IV.D, Determinations, IV.E, and Assessment Service Plan/Service Provision, IV.F). Appendix J contains a Model Memorandum of Understanding which a district could choose to replicate or alternatively, a district could develop another agreement which meets both the district attorney's and the district's respective.

The Plan’s summary of the written understanding may consist of a brief statement that the local district has developed procedures for coordinating investigations of child abuse and maltreatment or a summary of the reasons why such procedures have not been developed in spite of a good faith effort by the local social services district to do so. It is the responsibility of the local social services district to meet with the county district attorney to develop procedures for coordinating investigations of child abuse and maltreatment. The local social services district must not, however, agree to procedures that would violate the responsibilities of CPS in accordance with applicable regulations, the Family Court Act or the Social Services Law. 

Local social services districts must also provide assurance in the Child and Family Services Plan that they have developed or have made a good faith effort to develop a written understanding with the district attorney's office which specifies the procedures to be followed by both parties in investigating incidents of child abuse and maltreatment, consistent with their respective obligations for the investigation or prosecution of such incidents as otherwise required by law and in accordance with the duties and responsibilities of CPS.

Such a written understanding should include the following information: 

· A general statement concerning the roles and responsibilities of CPS and the District Attorney's office in investigations of child abuse and maltreatment. 

· A listing of the kinds of allegations as specified on the SCR system for which the district attorney has requested to receive telephone notice and copies of reports. 

· Identification of the appropriate law enforcement agency(ies) which will conduct the initial investigation and procedures regarding notification of such agency. 

· A description of compliance with the notice and report sharing provisions of Sections 424(5-a) and 424(5-b) of the SSL; OR a copy of the OCFS-approved joint protocol between the local district and law enforcement entity(ies), which states that such notice is not necessary.

· A description of compliance with the investigatory requirements contained in Sections 424(5-a) and 424(5-b) by an approved multidisciplinary investigative team; OR, in counties where no such team has been approved, jointly by CPS and local law enforcement under an approved agreement; OR an OCFS-approved joint protocol between the local district and law enforcement entity(ies) that does not necessitate such investigation procedure.

· Procedures concerning the coordination of the investigation, including but not limited to: preparations before initial contact; coordinating initial interviews; and gathering of evidence, including the taking of photographs. 

· Procedures concerning the circumstances information will be shared between the county district attorney's office/police agencies and CPS during investigations and prosecutions of child abuse/maltreatment cases. 

· Procedures concerning the coordination of concurrent Family Court and Criminal Court proceedings. 

· Procedures concerning the referral of suspected cases of intentionally falsely reported child abuse and maltreatment. 

In addition to the above requirements, the written understanding shall also contain a written list of the names, office addresses, and office telephone numbers of representatives of the child protective service, district attorney's office and police agencies who will serve as liaisons to facilitate working relationships and cooperation on child abuse and maltreatment cases.  The written understanding must be kept in the documentation file in the local district. The documentation file consists of program information which describes the operation of local child protective services and which provides evidence as to the methods by which local districts adhere to the Legal Assurances set forth in the Child and Family Services Plan. 

D. INVESTIGATION/ASSESSMENT

4.  Collaborating with the Criminal Justice System
d. Coordinating CPS and Criminal Investigations
Both child protective services and the district attorney's office in conjunction with police agencies have specific responsibilities when conducting investigations. Child Protective Services conducts civil investigations, which focus upon the protection of the child from further abuse or maltreatment and the future rehabilitation of the family. Law enforcement is responsible for the criminal investigation, which focuses on the gathering of evidence, apprehension, prosecution and conviction of the offender. Since the disciplines have distinct responsibilities, the CPS investigation cannot be delegated to the police or the District Attorney. 

Although CPS and law enforcement have their respective responsibilities, there are situations where they should be working closely together.  Many counties have developed multidisciplinary investigative teams (MDTs) for the purpose of investigating certain reports of suspected child abuse or maltreatment.  Approved MDTs must include representatives from CPS and the office of the district attorney and/or local law enforcement, and may also include other disciplines.  The purpose of MDTs is to coordinate the responses of all the agencies involved in the investigation, prosecution and case management of child abuse and maltreatment cases, primarily those cases where prosecution may be a component.  From a child well-being perspective, MDTs, especially when they are operating out of child advocacy centers (CACs), help to reduce trauma to a child by reducing the number of interviews and providing a safe and comfortable place for such interview(s).

Counties with approved MDTs are required to use such teams in the investigation of sexual abuse reports; physical abuse reports, as described in Section 1012(e)(i) of the FCA; and reports involving child fatalities.  Additionally, the LDSS must evaluate whether a maltreatment report alleging physical harm made by a mandated reporter, if two or more indicated or pending reports have been received in the past six months concerning that child, the child’s siblings, other children in the household or the subject of the report, should be forwarded to the local law enforcement entity and investigated by the MDT.  In counties where no approved MDT exists, CPS and local law enforcement must conduct investigation of these types of reports jointly, unless the county has an OCFS-approved protocol between CPS and the local law enforcement entity that does not necessitate such joint response. 

As mentioned above, CPS cannot simply cede its responsibilities to conduct an investigation and facilitate child safety to law enforcement.  While CPS needs to work in cooperation with law enforcement entities and should remain mindful of law enforcement’s responsibility to collect possible evidence of a crime and build a case for possible prosecution, CPS also has statutory responsibilities.  To the extent possible, these types of case circumstances should be discussed prior to them arising so that both CPS and law enforcement are able to fulfill their respective responsibilities with as little discord as possible.  For example, if law enforcement makes a strong argument that CPS not contact a subject for a time-limited period, it may be possible for CPS to continue to carry out its mandates by contacting the child(ren) and/or collateral contacts.  This cannot continue indefinitely, however.  In order to conduct a complete investigation, CPS must speak to the subject of the report.  If law enforcement seeks to prevent CPS from carrying out its statutory responsibilities, it may be necessary to ask the county attorney or social services department attorney to contact the district attorney to resolve the issue.


In many situations, the police will be acting as agents of the District Attorney's office when conducting criminal investigations. Social Services Law 422(4)(A)(l) permits access to CPS information regarding indicated or pending reports by a sworn officer of the Division of State Police, of a city police department, or of a county, town or village police department or a county sheriff's office or department. Access to information is allowed when such officer requests such information stating that such information is necessary to conduct a criminal investigation or a criminal prosecution of a person, that there is reasonable cause to believe that such person is the subject of a report, and that it is reasonable to believe that, due to the nature of the crime under investigation or prosecution, such records may be related to the criminal investigation or prosecution. (See Access to Information - CPS, X.B.1)
However, circumstances may arise where police may assist child protective services staff in the civil investigation. Such circumstances would include situations where law enforcement presence is necessary to protect children, family members, CPS staff or others. 

The child protective service should request the police to accompany workers under the following two general circumstances: 

· a child is in immediate danger or thought to be in immediate danger and the worker cannot enter the home or other place where the child is located; this may be necessary if, for example,  forced entry is necessary to protect unsupervised children and/or a parent is denying access to the child or home;

Note:  As required by Section 424(6-a) and 424(6-b) of the SSL, if the worker is unable to locate a child or has been denied access to the home or a child, and where the worker has reasonable cause to believe a child’s life or health may be in danger, the worker should advise the parent or person legally responsible for the child’s care or with whom the child is residing that, when denied sufficient access, the worker may contact the family court to seek an immediate court order to gain access to the home and/or the child, without further notice.  Additionally the worker should inform the parent that law enforcement may be contacted and, if contacted, shall respond and shall remain where the child is believed to be present until such order to produce the child or gain access to the child is obtained. 

· there is possible danger to the CPS worker. Potentially dangerous situations may include the following: the caseworker has been threatened with violence; the parent's behavior is highly unpredictable due to drugs, alcohol, or mental illness; the investigation must be conducted in an excessively high crime neighborhood; the investigation must be conducted late at night; the home is believed or known to contain firearms; the family owns or keeps dogs that are known to be or reasonably suspected to be vicious.

The child protective service should notify the police that there is an immediate need for intervention in the following situations: 

· in cases in which a crime is believed to be occurring; 

· when the family makes itself inaccessible and there is reason to fear for the safety of the child; or 

· when an immediate response is essential and police proximity to the child's location gives the police faster access than the child protective service has. 

In the situations described above and in other emergency situations (e.g., a domestic violence call involving physical violence), the police may be the first officials to investigate an incident of child abuse and maltreatment. In such situations, Section 417(1)(a) of the Social Services Law permits a law enforcement official to take a child into protective custody. (See Protective Custody, VII.E) 

Whenever police escort/intervention has been requested or when the police have taken protective custody of the child, the CPS worker may share information verbally with the police that will aid in providing emergency assistance to the child, i.e., nature and extent of injuries, family composition. 

It is essential that CPS and law enforcement investigations be coordinated and procedures be clearly stated in the written understanding between CPS and the District Attorney's office. Such procedures will enhance communication between agencies, reduce the likelihood of confusion as to the roles and responsibilities of each agency and reduce the amount of trauma experienced by the child and family as a result of the investigations. Where consistent with confidentiality constraints, informing each other of actions taken during their respective civil and criminal investigations allows the CPS worker and police officer to make decisions in concert that provide protection for the child. A team creates a coordinated approach and facilitates accomplishment of both the child protective and law enforcement tasks. Communication will assist in avoiding possible conflict between law enforcement and child protection. It is important that law enforcement and CPS inform each other of their involvement in the case, what their respective duties include and when significant decisions are made. If questions arise concerning the team approach, confidentiality, case decisions, or the respective duties of CPS workers and law enforcement officers, local districts should consult with their County Attorney or the Office of Legal Affairs of OCFS. 

In addition to MDTs that help coordinate a CPS/law enforcement joint investigation in cases such as sexual abuse and physical abuse, many communities have established CACs.  CACs further support multi-disciplinary investigations and the impact such intervention has on children and families.  Some of the minimum requirements of a CAC include: 

· a comfortable and private setting that is both physically and psychologically safe for children

· culturally competent policies, practices and procedures

· forensic interviews to be conducted in a manner that is neutral and fact-finding, and is coordinated to avoid duplicative interviewing

· specialized medical evaluation and treatment either at the center or through a coordinated referral process

· specialized mental health services either at the center or through a coordinated referral process

· victim support and advocacy as part of the MDT response  

· An established MDT

· A written set of interagency protocols

E. DETERMINATIONS / INVESTIGATION CONCLUSIONS

For each report received, the local CPS assigned investigative responsibility must determine within 60 days of the receipt of the report whether the report is indicated or unfounded. If the investigation reveals some credible evidence that abuse or maltreatment exists, the report must be indicated. (See Appendix, XI.E)
If the investigation does not find some credible evidence of abuse or maltreatment, the report is unfounded and sealed.
· Note:  Before February 1996, reports were not unfounded and sealed; they were expunged when an investigation determined that there was not some credible evidence to support the allegations.  In 1996 the law changed and presently requires those reports to remain on file, but legally sealed, for 10 years from the date of the oral report. 

When the investigation has been concluded, all of the information gathered and documented in the case record must be considered, weighed and evaluated. The information obtained should be applied to the operational definitions of child abuse and maltreatment (see Appendix, XI.D) to determine if some credible evidence exists as to whether the child(ren) has been or continues to be abused or maltreated, as defined in Section 1012 of the FCA. When the caseworker makes a determination, each allegation must be addressed specifically as well as any evidence of other allegations of child abuse or maltreatment discovered during the investigation.  If any allegation is substantiated, the report is determined to be “indicated”; if no allegations are substantiated, the report is determined to be unfounded. 

Please note that the Social Services Law uses the term “maltreatment” while the Family Court Act uses the term “neglect”.  The basic difference is that the term “maltreatment” includes both “neglect” as defined in the FCA and “neglected child in residential care”.  The latter term defines maltreatment of children in certain types of residential facilities, and investigations of “neglected children in residential care” are conducted by State agencies (OCFS and the Commission on Quality for Care and Advocacy for Persons with Disabilities).  Thus, for most practical purposes on the local social services district level, CPS may treat the terms “maltreatment” and “neglect” as being synonymous.       
In order to find a parent or other person legally responsible for a child to be responsible for maltreatment of a child (i.e., to indicate the report), all three (3) elements of maltreatment must exist and be supported by at least some credible evidence:

· The parent or other person legally responsible failed to exercise a minimum degree of care under the circumstances in question; and
· That failure on the part of the parent or other person legally responsible caused…
· The impairment of, or imminent danger of impairment of the child’s physical, mental or emotional condition.

In order to find a parent or other person legally responsible for a child to be responsible for abuse of a child (i.e., to indicate the report), some credible evidence must exist that the parent or other person legally responsible:

· inflicted or allowed to be inflicted upon such child physical injury  by other than accidental  means; or created or allowed to be created a substantial risk of physical  injury to such child by other  than accidental means;

AND

· such injury would be likely to cause death or serious  or protracted  disfigurement, or protracted impairment of physical or emotional health or  protracted loss or  impairment of the function of any bodily organ; 

OR

· sexually abused a child by: committing, or allowing to be committed against a child a sex offense as defined in the Penal Law, or incest; or using a child for the purpose of or permitting or encouraging such child to engage in  prostitution  or a sexual performance.

Indicated Reports

If the report is indicated, a Notice of Indication must be provided (preferably by mail) to each subject and any other adult person(s) named in the report within 7 days of the date of determination.  The Notice should include information about the outcome of the investigation and the subject(s)' rights to amendment and to a fair hearing.  The request for amendment must be received by the SCR within 90 days of the date of indication.  If the SCR does not grant the request for amendment within 90 days of receipt of the request, the matter will be forwarded for an administrative fair hearing.
The Notice of Indication can be system generated in CONNECTIONS and will be pre-filled with the name and address information recorded in the CONNECTIONS database.  As such, the CPS worker must review, correct or confirm the name and address information before closing the case and sending it for supervisory approval.  (See Notifications, IX)

Furthermore, an assessment for all indicated reports is required as follows:

· If the report is indicated, but is not being opened for services, the risk assessment must be documented through the Risk Assessment Profile (RAP) before the Investigation Conclusion is completed.

Note:  The decision to close an indicated case and not provide any on-going services must conform to regulatory requirements for case closing [18 NYCRR 432.2(c)].
(See Case Closing, IV.I.1)

· If the report is indicated and is being opened for services, the Family Assessment and Service Plan (FASP) must be completed within 7 days of indication (if Case Indication Date (CIN) is the Date of Indication).

· If the report is indicated and a services case is already open, a Plan Amendment must be completed within 7 days. 

Additionally, if a mandated reporter was the source of the report, and requested (at intake or any point thereafter) to learn the outcome of the investigation, the CPS worker must notify the mandated reporter of the determination. The child protective service should advise the reporter to place the notice of findings in their paper record together with the written report prepared by the source of the report. The child Protective Service should also stress to the mandated reporter the confidential nature of such records.

Unfounded Reports

If the report is unfounded, the SCR will notify the subject(s) and any other adult person named in the report of this determination by mail. As with indicated reports, the notification letter that a report has been unfounded is system generated and uses the name and address information provided in the report.  As such, it is crucial that the CPS worker review and update all names and address information in the database before closing the report. (See Notification, IX)

When determining a report of suspected child abuse or maltreatment is unfounded, consideration should be given to the need for services other than child protective services, particularly if the risk rating is high or very high. If specific services are appropriate and the family is accepting, appropriate referrals should be made by the caseworker. 

If any person or organization listed in Section 422(4)(A) has received a copy of the now unfounded report while the investigation was pending, the caseworker should notify any individual, unit, organization or agency which received a copy of the report of the unfounded determination so they may update their own records. 

Additionally, if a mandated reporter was the source of the report, and requested (at intake or any point thereafter) to learn the outcome of the investigation, the CPS worker must notify the mandated report of the determination. The child protective service should advise the reporter to place the notice of findings in their paper record together with the written report prepared by the source of the report. The child Protective Service should also stress to the mandated reporter the confidential nature of such records.

Investigation Conclusion

Once the investigation has been determined, the worker must then decide whether to open the case for services or close the case. Consideration should always be given to the family’s need for on-going services.  The service options should be fully discussed with the family prior to completion of the investigation conclusion.

Services may be appropriate regardless of the outcome of the investigation (i.e., indicated or unfounded). However, services are deemed essential for cases with high or very high risk, in order to decrease the risk of subsequent child abuse or maltreatment. 

The full range of services available include, but are not limited to, child protective and child preventive services. If protective and/or preventive services are not provided to high or very high risk cases, an explanation of why services are not being provided is required.

If specific services are appropriate and the family is accepting of such services, a service case should be opened.  The service case may either be initiated by CPS or referred to another unit for opening.  Referrals for community based services may also be made, either in conjunction with an open service case or independently. The decision to provide on-going services is made at the investigation conclusion and is reflected in the worker’s selection of one of the following Investigation Conclusion Closure Reasons:

1. Unfounded; Case Open - Services

The worker has assessed that there is not some credible evidence to support a finding of child abuse or maltreatment.  However, preventive services are warranted and have been accepted by the family.  Additionally, pre-existing court-ordered preventive services or court-ordered preventive supervision or voluntary placement may be in place.

2. Unfounded; Case Closed - No Services Required

The worker has assessed that there is not some credible evidence to support a finding of child abuse or maltreatment.  None of the following services are required or provided:
·  preventive 

·  court-ordered services
·  court-ordered supervision
·  court-ordered placement
·  voluntary placement   

3. Unfounded; Case Closed - Refused Services

The worker has assessed that there is not some credible evidence to support a finding of child abuse or maltreatment.  Preventive services were offered to the family and refused and there is not sufficient evidence and/or concern to initiate or continue a Family Court action to compel involvement.  
4. Unfounded; Case Closed - Unable to Contact / Moved out of Jurisdiction

The investigation did not find some credible evidence to support a finding of child abuse or maltreatment, and the worker was unable to assess if serious safety factors or risk issues currently exist which warrant the provision of services, and services cannot be provided, due to one or more of the following circumstances:

· The current whereabouts of the family are unknown and the family cannot be located.
· The family has moved out of the current CPS jurisdiction and cannot be located.
· The family has moved out of New York State.
5. Unfounded; Case Closed – Referred to Community Based Services Only

The worker has assessed that there is not some credible evidence to support a finding of child abuse or maltreatment.  The family has been referred to community-based services only.  No agency direct or agency purchased services or court ordered services are required or being provided at this time.

6. Indicated; Case Open – Protective Services Required

The worker has assessed that there is at least some credible evidence to support a finding of child abuse or maltreatment.  Additionally, serious safety factors and/or risk issues exist which require the on-going assessment of safety and risk and/or court-ordered placement (familial or foster), court- ordered PINS/JD placement, court ordered services or supervision currently exist.  Note: In addition, preventive services, voluntary foster care placement or non-LDSS custody-relative/resource placement may be appropriate and provided to the family.

7. Indicated; Case Open – Protective Services Not Required

The worker has assessed that there is at least some credible evidence to support a finding of child abuse or maltreatment.  However, no serious safety factors and/or risk issues exist that require an on-going assessment of safety and risk.  Note: preventive services, voluntary foster care placement or non-LDSS custody-relative/resource placement may be requested and provided to the family and/or a PINS/JD placement may exist.
8. Indicated; Closed - Services Refused / Unable to Take or Continue Legal Action

The worker has assessed that there is at least some credible evidence to support a finding of child abuse or maltreatment.  Additionally, current serious safety factors or risk issues may exist which do not place the child(ren) in immediate danger.  The family has been offered and subsequently refused appropriate services.  Additionally, the CPS worker has assessed that:

· it would not be in the child's best interest or that there is insufficient evidence to initiate or continue a Family Court action to compel involvement

OR
· CPS sought a court order to compel the subject(s) of an indicated abuse and/or maltreatment report(s) to receive such services, but the court has dismissed the petition and it is not in the child's best interest to continue additional Family Court action.

9. Indicated; Closed - No Services Required

The worker has assessed that there is at least some credible evidence to support a finding of child abuse or maltreatment.  Additionally, no serious safety factors and/or risk issues exist that require the on-going assessment of safety and risk.  Additionally, none of the following services are required or being provided: 
· preventive services 

· court-ordered services
· court-ordered supervision
· court-ordered placement
· voluntary placement 

   10. Indicated; Closed - Unable to Contact/ Moved Out of Jurisdiction

The worker has assessed there is at least some credible evidence to support a finding of child abuse or maltreatment.  Additionally, serious safety factors and/or risk issues exist that require the on-going assessment of safety and risk.  However, services cannot be provided, as one of the following circumstances exists:  

· The current whereabouts of the family are unknown and the family cannot be located.
· The family has moved out of the current CPS jurisdiction and cannot be located.
· The family has moved out of New York State.
11. Indicated; Closed - No Surviving Children

All of the following circumstances must exist:  
· A DOA/Fatality allegation exists and the worker has assessed that there is at least some credible evidence to support a finding of child abuse or maltreatment related to the deceased child(ren).
· A DOD was entered for the AB child(ren) associated with the DOA/Fatality allegation.
· There are no other persons younger than 18 years of age with a role of MA, AB or No Role in the case composition.

12. Indicated; Closed – Referred to Community Based Services Only

The worker has assessed that there is at least some credible evidence to support a finding of child abuse or maltreatment.  Additionally, no serious safety factors and/or risk issues exist that require the on-going assessment of safety and risk.  The family has been referred to community-based services only.  No agency direct or agency purchased services or court ordered services are required or being provided at this time.

F. ASSESSMENT AND SERVICE PLAN / SERVICE PROVISION
1.  Services During the Course of an Investigation

At times, instituting services with the child(ren) or family during the course of the investigation will be appropriate. It is important to remember, that if a child is assessed to be in "imminent danger of serious harm" in the Safety Assessment, some form of intervention must be undertaken to support child safety. (see Preliminary and Ongoing Assessment of Safety, IV.D.2.b)
There are multiple tools available to the caseworker to assist in identifying when services are appropriate.  Two such tools, which must be used during the investigation, are the Safety Assessment and the Risk Assessment Profile (RAP).  Once the caseworker has made a determination regarding the immediate safety of the child and any safety issues have been addressed by services (or other means), the caseworker still has an obligation to complete the RAP.  A RAP must be completed prior to report determination.   The RAP is an evidence based assessment tool used to estimate the probability of future abuse or maltreatment, and to help guide the worker in deciding whether there is a need to develop a service plan to reduce the level of risk within the family. (See CPS Risk Assessment Profile, IV.D.2.c)
Providing non-safety, rehabilitative (change oriented) services should typically wait until the risk assessment and full investigation have been completed. This will enable the caseworker sufficient time to gather information and accurately assess risk and the need for on-going services to the family. However, the provision of appropriate services may be instituted at any time in the course of the investigation.  For example, there are situations where services that may not be directly related to a child’s immediate health or safety may indeed prevent an immediate deterioration of family functioning and therefore, may be deemed essential in order to decrease the risk of future abuse or maltreatment. Such services may be offered and provided prior to completing the investigation
For example, services such as protective homemaker and/or protective day care may be warranted prior to reaching a determination. Other services, such as preventive services, may be provided if eligibility criteria are met and an application is signed by the client requesting such services. Services provided during the course of the investigation may be delivered directly or through referral to a provider agency. Families must be apprised that they cannot be compelled to accept these services. However, in cases in which services are offered and refused CPS must make a determination if the best interests of the child require court action.  If so, CPS must initiate the action in family court or make a referral to the appropriate district attorney for criminal prosecution, or both.
Note:  Family Court action does not necessarily mean that the services the worker thinks are appropriate will automatically be put in place.  CPS will be expected to make recommendations to 

the court, however, the court can and will make any determination it deems appropriate.

F. ASSESSMENT AND SERVICE PLAN / SERVICE PROVISION
2.  Post-Indication Services

CPS has responsibilities for:
· directly providing or arranging for the provision of rehabilitative services to  address the most significant assessed risk elements. The services provided by CPS should encourage appropriate expectations regarding what specific behaviors or conditions need to be demonstrated or occurring to reduce risk and resolve identified family issues and behavioral concerns;

· directly providing or arranging for the provision of  interventions that protect the child from immediate danger of serious harm and support on-going child safety,  where appropriate;

· arranging for, coordinating and monitoring these services on a voluntary basis or under a final or intermediate order of the Family Court, to any individual who is named in an indicated child abuse/maltreatment report; or 

· providing supervision and otherwise meeting its duties and responsibilities as outlined in the terms and conditions contained in an order of supervision made as part of a Family Court disposition. 

F. ASSESSMENT AND SERVICE PLAN / SERVICE PROVISION
3.  Development of Family Assessment and Service Plan

The Family Assessment and Service Plan (FASP) is a record of past and current family functioning - including the identification of individual and family strengths, behaviors or conditions that indicate the risk of future abuse or maltreatment - and an overall assessment of the family’s service needs. 


The purpose of family assessments and service plans is to record information gathered about family members in receipt of child welfare services, including preventive services, child protective services, foster care and adoption services; assist with evaluations and assessments of the family; assist with determining the family’s need for services necessary to achieve the child(ren)’s permanency planning goal; assist with ascertaining  family progress in meeting desired outcomes and assist with  on-going planning with the family.

The on-going assessment of child and family functioning, needs, and strengths that is recorded in the FASP is important in assisting CPS to meet the child welfare outcomes of safety, permanency and well-being for children.  The assessments recorded in the FASP are the basis for determining what aspects of individual and family functioning need to change in order to support the desired outcomes.  These assessments also establish a foundation for development of the Service Plan. 

Each family assessment and service plan must include, but is not limited to, the following:

(i) a program choice or choices for each child receiving services;

(ii) a goal and plan for child permanency;

(iii) a description of legal activities and their impact on the case;

(iv) a thorough and comprehensive assessment or reassessment and analysis of the family member’s strengths, needs and problems;

(v) immediate actions or controlling interventions, which must be taken or have been provided;

(vi) the family’s view of its needs and concerns;

(vii) a plan of services and assistance made in consultation with the family of each child over 10 years old, whenever possible, which utilizes the family’s strengths and addresses the family members’ needs and concerns;

(viii) the status of the service plan including service availability and a description of the manner of service provision;

(ix) the family’s progress toward plan achievement;

(x) essential data relating to the identification and history of the child and family members and a summary which documents the involvement of the parent(s) or guardian, child(ren) and any others in the development of the service plan including their input into the service plan;

(xi) safety assessments in all cases;

(xii) risk assessments in child protective services cases; and

(xiii) assessments of family functioning.  

Additional specific requirements for a FASP are dependent upon multiple factors, including: the current placement of the child and the cause of the placement, the permanency planning goal, the program choice, the age of the child, and the type of FASP determined by the FASP due date and purpose (i.e., Initial, Comprehensive, Reassessment or Plan Amendment).

F. ASSESSMENT AND SERVICE PLAN / SERVICE PROVISION
3.  Development of Family Assessment and Service Plan

a. Assignment of Case Roles
The FASP requires that each worker assigned to a service case be assigned one of four possible case roles: Case Manager, Case Planner, Caseworker, CPS Worker/Monitor. These roles shape and dictate worker responsibilities for assessment, planning and documentation in the case. 

CPS staff will be required to complete individual FASP components and/or case activities based on their assigned role within a case, as applicable, (i.e., Case Manager, Case Planner, Caseworker, CPS Worker/Monitor). Policy guidelines regarding case role responsibilities are outlined below:
· CPS Monitor
The CPS Monitor is responsible for overseeing case activities when the case was opened from an Indicated CPS Investigation ONLY WHEN the CPS worker is not the primary service provider for the case. Per policy, activities include completion, or at a minimum, review of the safety assessment and risk assessment, determination that appropriate services are being provided, and modification of the service plan when the child's or family's progress is not sufficient to meet the desired outcomes identified in the service plan. (See CPS as Service Monitor, Contacts, IV.F.5.a)

Note: CPS staff may assume other case assigned roles (case manager, case planner, caseworker) based on the needs of the case and as outlined below:

· Case Manager
The Case Manager has the ultimate authority for all key decisions on a service case. The case manager must be an employee of the social services district. This employee, as case manager, has the responsibility to authorize the provision of services, approve client eligibility and approval of the FASP. If CPS retains the role of Case Manager, and no discreet Case Planner is assigned, the CPS Case Manager will be responsible for the oversight of case activities and submission of the FASP to his/her supervisor (unit approver) for approval.
· Case Planner 

There can only be one Case Planner for each service case, however this role is not required. If no discreet Case Planner is assigned, the Case Manager performs the dual roles of Case Manager and Case Planner.

If the service case originated from an open child protective investigation, it is strongly recommended that the social services district retain initial case planning responsibility. In that situation, the CPS worker assumes the role of Case Planner and completes the Initial FASP.

The Case Planner is responsible for the completion of the safety and risk assessments components of the FASP where there is a program choice of "Protective". Alternatively, the social services district can designate the CPS Worker/Monitor to do so. In that instance, the social services district must be clear in this designation and advise all involved agencies of their decision to require a CPS Worker/Monitor to fulfill this function.

Completion of the safety and risk assessment components (Initial FASP only) in non-protective cases is always the responsibility of the Case Planner. Caseworkers who are not associated to a specific child within CONNECTIONS should complete FASP components as relevant to their role in the case and as specified by the Case Planner.

The case planner is the caseworker with the primary responsibility for providing or coordinating and evaluating the provision of services to the family. The Case planner is responsible for the entire content of the FASP and acts as the official "author" of the FASP.

Case planning includes referring the child and his or her family to providers of services as needed, and delineating the roles of the various service providers. The case planner must require collaboration among all the caseworkers assigned to the case so that a single family assessment and service plan is developed. Case planner must document client progress and client adherence to the service plan by recording in the uniform case record that such services are provided, and making casework contacts or arranging for required casework contacts.

The Case Planner must coordinate the documentation of all work in the FASP, review all work, and either accept it as written or revise it accordingly. The Case Planner submits the FASP to the Case Manager for approval. If there is no discreet Case Planner, the Case Manager submits the FASP to his/her supervisor for approval.
· Caseworker 

All other workers who assess, evaluate, make casework contacts, provide or arrange services to any family member will be assigned the role of Caseworker. One or more Caseworkers may be assigned to a service case. Persons who currently have an existing responsibility for completing and documenting family work, providing direct services to the child or family members, and entering progress notes in the case record may appropriately be assigned the role of Caseworker. Caseworkers may be "associated" to a particular child in a case. The association function restricts access to completion of child specific work within the FASP to only the associated Caseworker. If there is no "associated" caseworker, the child specific work such as the Child Scales and Foster Care Issues (components) must be completed by the Case Planner.

All active CPS service cases must contain a program choice of "Protective" and also require, at a minimum, completion of the following Initial FASP components; safety assessment, family update, strengths, needs and risks scales, RAP, family assessment analysis and service plan. (See the CONNECTIONS Case Management Step-By-Step Guide for details).
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b. CPS Safety Assessment

The CPS Safety Assessment is a process of information gathering and analysis of safety factors and circumstances that suggest an immediate threat of danger to a child which, if not controlled or alleviated, will be likely to cause serious harm to the child.  Appropriate Safety Assessment documentation must be completed on all CPS investigations and throughout the life of a child welfare services case containing a program choice of “Protective”. (See Preliminary and Ongoing Assessment of Safety, IV.D.2.b)
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c. Family Update

The worker summarizes the family’s original presenting needs and concerns that prompted opening the services case, as well as relevant family background and history that may have an affect on services planning and delivery. For “Protective” CPS cases the Case Planner is also required to summarize key family events, services provided to the family and casework activities since the last FASP.  If completing the Initial FASP, the above information pertains to activities and events occurring since the case opening.

F. ASSESSMENT AND SERVICE PLAN / SERVICE PROVISION
3.  Development of Family Assessment and Service Plan

d. Strengths, Needs, and Risks

The Strengths, Needs and Risks component consists of a set of scales used to identify and document individual and family strengths and needs and areas of family functioning that present risk of future abuse or maltreatment. Scales appear in three separate groupings: Parent/Caretaker functioning, Child functioning and Family functioning. Note: The Family scales first appear in the “Comprehensive FASP” and do not appear in the “Initial FASP.
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e. Risk Assessment Profile (RAP)
The RAP is an assessment tool used to assess the likelihood of future abuse or maltreatment based on information gathered during the course of an investigation.  The RAP analysis examines the inter-relatedness of risk elements affecting family functioning and must be completed during the course of each CPS familial report investigation. (see CPS Risk Assessment Profile, IV.D.2.c) 
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f. Family Assessment Analysis

The Family Assessment Analysis is an examination of the family’s view of the current situation, the completed assessments of safety, risk and family functioning, as well as existing individual, family and community strengths and/or resources. Particular focus should be placed on the family’s perception of the current situation, thereby encouraging and supporting family involvement and control of their own lives.  Knowing the family’s perspective is an integral part of determining the focus and scope of the service plan, as well as identifying areas of family resistance that may need to be overcome.
Family engagement skills are key to effectively engaging the family in meaningful discussions and ascertaining the specific areas of family need and concern.  Specific services can then be offered to address and remedy identified risk related behaviors, conditions and/or circumstances.

Workers should identify, develop, and utilize individual, family and community strengths to successfully engage the family and facilitate child protection and family preservation.  By emphasizing particular strengths, the family may reduce or have the potential to reduce the likelihood of future abuse or maltreatment and thus, strengthen family functioning. Information gathered in the assessment of safety and risk, presenting needs and areas of concern, as well as existing strengths and resources is then summarized (by the Case Planner) into a cohesive analysis of family functioning. 
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g. Service Plan

The purpose of the service plan is to record information gathered about family members; assist with evaluations and assessments of the family, assist with determining the family’s need for services and assist with ascertaining the family progress in meeting desired outcomes and formulating ongoing planning with the family.  The Service Plan should describe the case activities and actions.

To the extent possible, the service plan should be jointly developed with the family and should feature clear language, understood by social service providers and family members alike. The worker should offer the family appropriate available services to meet the needs of the child and/or other family members.  The CPS worker must apprise the family that CPS has no legal authority to compel the family to accept services, but that CPS does have the authority to petition Family Court for a determination that the child is in need of care and protection. (See Notifications, IX)

To help the caseworker develop service plans that are purposeful and fall in a specific course of action, the service plan must contain the following information: 

· A clear statement of the behaviors or conditions that need to be addressed and which may be placing the child(ren) at risk of future abuse or maltreatment. Identification of the problem statement within the service plan serves to highlight the focus of the service provision. 

· The specific family and child activities that the family and/or child have agreed to carry out or implement in order to achieve the specified desired outcomes for child safety, permanency and well-being.   

· The specific service provider activities that will help the family and child achieve successful outcomes. 

· The specific desired outcomes that the service plan aims to achieve. Outcomes are defined as the specific behavior(s) or condition(s) that will demonstrate that the problem is being addressed and that risk reduction is occurring. The outcome is intended to communicate to the client exactly what must occur to reduce risk and address the identified problem. It should also clarify to all service providers the focus of the service provision and what the service provision is intended to accomplish. 

In summary, when developing an appropriate service plan the worker should consider the family's perception of the problems necessitating CPS involvement, their strengths, and their level of cooperation with the local CPS and any other service providers. The caseworker in developing the service plan should address the service needs of all family members, and make a determination as to whether the best interests of the child(ren) require Family Court or Criminal Court action.  A written service plan that is agreed to by the worker and the family can help to clarify each person’s role and responsibilities and will reinforce the family’s direct involvement.
The caseworker should determine the family's eligibility for the services included in the service plan. Consideration must be given to the family's eligibility, both financial and programmatic, prior to making service arrangements or referrals.

In addition, an Application for Services (DSS-2921) must be completed and signed by the parent and/or guardian of the child(ren). If the parent/guardian does not consent to sign the application, the worker must sign as the child protective representative. 
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h. Plan Amendments
Family assessments and service plans must occur at 30 days, 90 days and six months from the case initiation date, and every six months thereafter.
Changes in case status that require a plan amendment include, but are not limited to situations where:

· preventive services are started for a child;

· preventive services are ended for a child;

· a case is opened for child protective services;

· child protective services are ended for a case;

· a child is removed from his/her home and enters or renters foster care;

· a child is moved from one foster care setting to another;

· a child is removed from his/her home and is placed by a court in the direct custody of a relative or other suitable person pursuant to article 10 of the Family Court Act;

· a child becomes legally free for adoption; or

· a child is discharged (trial or final) from foster care (includes finalization of adoption).

For additional information on how to complete a Plan Amendment within CONNECTIONS, please refer to the CONNECTIONS Case Management Step-By-Step Guide, Module 17: Plan Amendment.
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4.  Direct Provision of Services by CPS

a. Considerations

When the local district CPS provides services directly to children or families named in a report of abuse/maltreatment, the child protective worker’s actions must take into consideration that: 

· any safety response initiated or maintained should protect the child from immediate danger of serious harm 

· any services will be likely to reduce the risk related to one or more identified risk elements. 

In addition, the local district CPS worker may provide foster care and any appropriate rehabilitative service, including preventive services, to his/her own protective cases.
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b. Contacts


As primary service provider to children or families named in indicated reports of child abuse and maltreatment, the CPS caseworker must make at least two separate face-to-face contacts each month with the subject and other family members named in the report.  At least one of these contacts each month must take place in the family's home.  These contacts are necessary to provide for timely and continuing reassessment of: 
· child safety 

· risk to the child(ren) 

· ability of the parent(s) or guardians to provide a minimum standard of care 

· progress the parent(s)/child(ren) are making toward achieving the outcomes specified in the service plan 

· case appropriate planning based on observation of the child(ren)’s natural environment, the children’s care, and the identified risk elements.


Where the child protective service is coordinating the delivery of rehabilitative services by providers of specialized rehabilitative services, supportive services or probation services, such  providers may make up to six of the contacts required during a six-month period.  However, only contacts made by the child protective service may be counted as the required in-home contact.  Additionally, only two of the contacts made by other service providers may be made by the supportive service providers. 

Calculation of the six-month periods:

The first six-month period commences at the case initiation date or at the opening of an indicated child protective service case. Subsequent six-month periods are calculated from the service plan due date.

Case Management:
In cases where the child protective service is the is the primary service provider to children named in indicated child protective services cases and their families, the child protective services worker shall be responsible for the case management of the case.

Identification of Services:
In cases where the child protective service is the primary service provider to children named in indicated child protective services cases and their families, the child protective service is responsible for identifying, utilizing and coordinating other services in the community and provided by the social services district, to assist in the rehabilitation of individuals named in an indicated child abuse and/or maltreatment report and to reduce risk to children named in such cases.  In coordinating the delivery of rehabilitative services, the child protective service worker must ensure that the roles, responsibilities and tasks and activities of all service providers are clearly defined and that the established plan of service is being implemented.

Utilization of Services:
In cases where the child protective service is the primary service provider to children named in indicated child protective services cases and their families, the child protective service is responsible for utilizing other services in the community and provided by the social services district to assist in the rehabilitation of individuals named in an indicated child abuse and/or maltreatment report and to reduce risk to children named in such cases.

Coordination of Services:

In cases where the child protective service is the primary service provider to children named in indicated child protective services cases and their families, the child protective service is responsible for coordinating other services in the community and provided by the social services district, to assist in the rehabilitation of individuals named in an indicated child abuse and/or maltreatment report and to reduce risk to children named in such cases.

In coordinating the delivery of rehabilitative services, the child protective service worker must clearly define the roles, responsibilities and tasks and activities of all service providers and verify that the established plan of service is being implemented. 


Supervisory Review of Casework Decisions:

In cases where the child protective service is the primary service provider to children named in indicated child protective services cases and their families, a child protective service supervisor must review casework decisions made by the child protective service worker.  Such review must include, at a minimum, a review of the family and children's services plan for the case and of the information periodically reported to the Statewide Central Register.
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c. Additional Requirements of CPS Regarding Service Provision


Any child protective service caseworker may:

· Provide and arrange for preventive services in addition to protective services for children in the protective services case, as long as the case is eligible for mandated preventive services and the caseworker is directly providing services to the children named in indicated abuse and/or maltreatment reports and their families.

· Provide foster care services in addition to protective services for the children in the protective service case, as long as it has been determined that foster care placement was necessary pursuant to OCFS standards.

Necessity of Monitoring:

For those cases under court-ordered supervision, where a child  protective service worker is not the primary service provider of a child protective  services case, a child  protective service worker shall monitor the provision of the rehabilitative services being  provided to children named in indicated abuse and/or maltreatment  reports and their  families  (See CPS as Service Monitor, IV.F.5).
Family Court Act Orders:

When the family court orders CPS to monitor a family regarding an order of adjournment in contemplation of dismissal, order of suspended judgment, placement of a child, order of protection or order of supervision, the child protective service must undertake all practicable efforts to carry out the provisions of the order.

When such an order is issued that appears to be in conflict with other requirements of CPS service provision, or is unclear or ambiguous, the child protective service must so advise the court and work with the court to resolve the conflict.

When a child protective service is ordered to supervise or monitor the respondent(s) and family involved, the child protective service must comply with the applicable notification requirements of the Family Court Act.
Notification and Information Sharing:

The worker must notify the child's law guardian of any subsequent indicated reports of child abuse or maltreatment in which the respondent is a subject of the report or other person named in the report while an order of suspended judgment, order placing the child, order of protection or order of supervision is in effect. 

The worker should convene regular case conferences with all providers to evaluate the service plan. 

Permanency Related:

The worker must convene a consultation meeting on any child placed in foster care or placed directly with a relative or other suitable person under Article 10 of the FCA, children voluntarily placed in foster care, and all children freed for adoption, including PINS and JDs. The consultation meeting provides an opportunity for the child’s parents, foster parents/relative or other suitable person with whom the child is placed, and each child age 10 years or older, to discuss the case with the case planner, the child’s caseworker (if applicable) and their respective counsel, to obtain information, and to discuss the information that needs to be gathered to complete the permanency report, so that the information will be up-to-date and comprehensive at the time of the permanency hearing.  The consultation meeting must be held no earlier than 60 days, nor later than 15 days prior to the date certain of the permanency hearing. 

The worker must prepare a permanency hearing report for the court, in preparation for the permanency hearing.  The permanency hearing report provides the court with the information needed to make decisions regarding the safety and well-being of the child, the family’s progress, and the provision of reasonable efforts and the plan for achieving timely permanency for the child.  

The worker must attend the permanency hearing on the specific date set by the court, otherwise known as the “date certain” of the permanency hearing.
Other Items:

The worker should revise the existing service plan when behaviors, conditions, and/or circumstances warrant such change.

The worker should maintain close contact with the family throughout the service provision process and respond appropriately to the family’s needs until the case is closed. 
The CPS supervisor must review the major casework decisions as documented in the service plan and the SCR reports.

Necessity of Monitoring:

For those cases under court-ordered supervision, where a child  protective service worker is not the primary service provider of a child protective  services case, a child  protective service worker shall monitor the provision of the rehabilitative services being  provided to children named in indicated abuse and/or maltreatment  reports and their  families  (See Chapter IV.F.5)

Family Court Act Orders:

When the family court orders CPS to monitor a family regarding an order of adjournment in contemplation of dismissal, order of suspended judgment, placement of a child, order of protection or order of supervision, the child protective service must undertake all practicable efforts to carry out the provisions of the order.

When such an order is issued that appears to be in conflict with other requirements of CPS service provision, or is unclear or ambiguous, the child protective service must so advise the court and work with the court to resolve the conflict.

When a child protective service is ordered to supervise or monitor the respondent(s) and family involved, the child protective service must comply with the applicable notification requirements of the Family Court Act.
Notification and Information Sharing:

The worker must notify the child's law guardian of any subsequent indicated reports of child abuse or maltreatment in which the respondent is a subject of the report or other person named in the report while an order of suspended judgment, order placing the child, order of protection or order of supervision is in effect. 

The worker should convene regular case conferences with all providers to evaluate the service plan. 

Permanency Related:

The worker must convene a consultation meeting on any child placed in foster care or placed directly with a relative or other suitable person under Article 10 of the FCA, children voluntarily placed in foster care, and all children freed for adoption, including PINS and JDs. The consultation meeting provides an opportunity for the child’s parents, foster parents/relative or other suitable person with whom the child is placed, and each child age 10 years or older, to discuss the case with the case planner, the child’s caseworker (if applicable) and their respective counsel, to obtain information, and to discuss the information that needs to be gathered to complete the permanency report, so that the information will be up-to-date and comprehensive at the time of the permanency hearing.  The consultation meeting must be held no earlier than 60 days, nor later than 15 days prior to the date certain of the permanency hearing. 

The worker must prepare a permanency hearing report for the court, in preparation for the permanency hearing.  The permanency hearing report provides the court with the information needed to make decisions regarding the safety and well-being of the child, the family’s progress, and the provision of reasonable efforts and the plan for achieving timely permanency for the child.  

The worker must attend the permanency hearing on the specific date set by the court, otherwise known as the “date certain” of the permanency hearing.
Other Items:

The worker should revise the existing service plan when behaviors, conditions, and/or circumstances warrant such change.

The worker should maintain close contact with the family throughout the service provision process and respond appropriately to the family’s needs until the case is closed. 
The CPS supervisor must review the major casework decisions as documented in the service plan and the SCR reports.
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For open, indicated child abuse/maltreatment cases where the local district CPS worker is not the direct provider of rehabilitative services, a CPS worker must act as a monitor for the case.
Monitoring responsibilities include overseeing the provision of all rehabilitative services and foster care where applicable. The purpose of monitoring is:
· To see to the continued safety of the child(ren);

· To see that risk reduction activities and services are being implemented in the established plan for services, and;

· To modify the service plan when progress has been insufficient; 

· To see to the sufficiency of the service plan in addressing the health and safety of the child;

· To see that the service plan addresses long-term risk reduction and the resolution of identified problems that create risk (18 NYCRR 432.2(b)(4));

· To see that the established service plan is implemented   appropriately by the direct service provider(s); 

· To see that the results of investigations of reports of abuse  and/or maltreatment,  including any changes in the assessment of future risk of abuse or  maltreatment, are  incorporated into the formulation of the new treatment plan for the  child(ren) and family; 
· To see that appropriate information exchange exists between the child protective service and other service providers.

The monitor should make referrals only to those service providers who will provide CPS with appropriate feedback.  To help CPS receive the information it needs to monitor the provision of services, the caseworker should arrange services with the service provider in accord with interagency and intra-agency agreements. These agreements should outline: 

· The types of service to be provided; 

· The frequency of the service; 

· Responsibility of the service provider to provide feedback to CPS, including the type and frequency of this feedback; and 

· CPS responsibility to monitor the delivery of services.
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a. Contacts

For each CPS caseworker serving as a monitor, certain contact requirements are mandated by regulation.

The primary purpose of these contacts is to provide continuity in delivery of services and to properly assess and oversee the delivery of case-appropriate services.

In-person or “face-to-face” contact between the monitor and the primary service provider is required when a major change in the service plan is being considered.  Additionally, the monitor must have face-to-face contact with any other local district non-CPS services staff involved in the case when a major change in the service plan is being considered.

Major changes which would necessitate face-to-face contact include, but are not limited to, consideration of:
· Returning a child from foster care placement to home or relatives;

· Placing a child into foster care from his present living arrangement; 

· Terminating mandated preventive services; 

· Terminating child protective services (“closing the case with the State Central Register”); 

· Initiating a Family Court petition under Article 10 of the Family Court Act; or

· Recommending a significant change in court disposition for an Article 10 case.
The monitor may fulfill the face-to-face contact requirement by attending service plan reviews for those children named in open indicated cases who are in foster care or who are placed directly with relatives.
The monitor should have contact, face-to-face or otherwise, with any and all service providers as often as is appropriate or necessary.

In all cases, the monitor must contact the primary service provider (in person or by telephone) at least once every six months.  

Other service providers should be contacted as necessary.
F. ASSESSMENT AND SERVICE PLAN / SERVICE PROVISION
5.  CPS as Service Monitor


b. Family Assessments and Service Plan (FASP)

The monitor participates in the preparation of, reviews, and approves all FASPs. When reviewing a FASP, the monitor should be considering the following: 

· Does the safety plan adequately protect the child(ren) from immediate danger of serious harm?

· Is the family receiving the treatment services it needs to reduce future risk and resolve identified problems? 

· Is the family cooperating with the service providers? 

· Are the needs of all the children in the family being taken into consideration? 

· Do the best interests of the child(ren) require Family Court or Criminal Court action? 

If, upon review of the FASP, the monitor determines that the plan for services does not meet the family's needs, the monitor should discuss this situation with the service provider in person or by telephone. In instances where the provider plans to close the case and the monitor disagrees, an in-person meeting must take place.


In the event differences between the monitor and the service provider cannot be resolved, the monitor must notify his/her supervisor.  It is the supervisor’s responsibility to achieve a final resolution – preferably through discussion at an administrative level of the relevant issues with all relevant parties.

Similarly, if disagreement about a plan for services arises between CPS and other local district services staff involved in the case, the monitor should discuss the situation with the primary service provider in person or by telephone. In those situations that cannot be resolved after such contact, an individual designated by the local socials services district commissioner should act as a mediator in order to resolve the differences.  That person is also responsible for approving the FASP and is accountable for decisions reached in the mediation process. Such mediation process must be approved by the OCFS.
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c. Additional Monitoring Requirements

For those open cases with a program choice of “protective”, it is the responsibility of the monitor to inform the primary service provider of any new reports of abuse/maltreatment under investigation. Furthermore, the monitor must ensure that the results of the subsequent investigation are incorporated into the formulation of the new service plan for the family/child(ren). The monitor serves as the vehicle for appropriate exchange of information between CPS and other service providers. (See Sharing Information with Service Providers, X.B.9.) 

The monitor must notify the child's law guardian of any subsequent indicated reports of child abuse or maltreatment in which the respondent is a subject of the report or other person named in the report while an order which suspends judgment, places the child, or orders protection or supervision is in effect. (See Access to Information – General, X.A and Mandatory Information Sharing, X.B.6)
The worker must report case status information to the court, the parties, and the child's law guardian no later than 60 days prior to the expiration of a court order (see Expiration of Court Orders, IV.J.13)
G. OUT-OF-HOME SETTINGS
1.  Investigation

a. Overview
There are two general categories of Child Abuse and Maltreatment Investigations:
1) Investigations conducted by the LDSS (LDSS Investigation Jurisdiction), and
2) Investigations conducted by a New York State Executive Agency (OCFS and other State Agency Investigation Jurisdiction).

LDSS Investigation Jurisdiction
In out-of-home settings, the LDSS has jurisdiction to investigate reports of suspected child abuse and maltreatment when a child resides in a foster home supervised by an authorized agency (including a local DSS - certified home) and a child protective report is received by the SCR concerning that child.  The report is referred by the SCR for investigation to the social services district in which the foster home is located.

LDSS Investigations - Expanded Out-of-Home Description: 

LDSS Investigations in out-of-home settings involve reports of suspected abuse or maltreatment of children who (1) reside in foster boarding homes certified or approved by the local social services district or a voluntary authorized agency, or (2) attend certain non-residential facilities licensed, certified or operated by OCFS and others, including:

· day care centers (properly licensed with OCFS or not), 

· group family day care homes (properly registered with OCFS, or not), 

· family day care homes (properly registered with OCFS, or not), 

· day services programs licensed by OCFS

· day care facilities licensed by the New York City Department of Health

In these situations the sole responsibility for conducting the investigation and making a determination is with the local child protective services.  However, the OCFS Regional Offices will have their own investigative role related to licensing and regulatory compliance with child day care related reports. (See State Regional Office, Child Protective Investigations, VI.C) 

OCFS and Other State Agency Investigation Jurisdiction

Section 424-b of the Social Services Law also requires child protective reports involving a child residing in a home operated or supervised by the OCFS, Office of Mental Health (OMH), or Office of Mental Retardation and Developmental Disabilities (OMRDD) be referred by the SCR to the appropriate supervisory or operating agency for their investigation and follow-up. 

A report involving suspected abuse or maltreatment of a child or children in a residential care facility or program which is licensed by  OCFS, State Education Department, or a facility licensed by OMH or OMRDD that is co-located with an OCFS licensed residential care facility is investigated solely by OCFS.  The OCFS Regional Office Institutional Abuse investigative units conduct these investigations. 


Any report of suspected child abuse or maltreatment involving a child in a stand alone residential program (not co-located) licensed by OMH or OMRDD is investigated by the State Commission on Quality of Care and Advocacy for Persons with Disabilities (CQC).

State Agency Investigations - Expanded Out-of-Home Description:

State Agency Investigations in out-of-home settings involve reports where it is suspected that a child is an "abused child in residential care" (Section 412(8) of the Social Services Law - see Appendix B) or a "neglected child in residential care" (Section 412(9) of the Social Services Law - see Appendix B). Specifically, State Agency investigations apply to programs or facilities defined as residential care in Section 412(7) of the Social Services Law, which includes care provided for a child at:

· OCFS operated facilities; 

· OCFS-licensed or certified group homes, child care institutions or agency  boarding homes; ; 

· New York School for the Blind and New York State School for the Deaf; 

· private residential schools providing special education services or programs: 

· institutions for the deaf and blind which have a residential component; 

· residential placement of a child with a special act school district;  

· a residential facility which is licensed or operated by OMH or OMRDD and which is co-located on the campus of a residential child care  facility which is licensed by the Office of Children and Family Services.

· Residential facilities operated or licensed by OMH or OMRDD

Investigations of alleged abuse or neglect of children in these facilities are conducted by the Institutional Abuse and Neglect staff of OCFS for all of the above categories except for the last one listed.  Investigations in Residential facilities operated or licensed by OMH or OMRDD (other than the co-located facilities described in the preceding item) are 

conducted by the New York State Commission on Quality of Care and Advocacy for Persons with Disabilities.
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1.  Investigation

b. LDSS Investigations
1)  Investigation Requirements

The legal requirements for conducting investigations for out-of-home settings are the same as the requirements for investigations in in-home settings.  Accordingly, the local district procedures for conducting the investigation will be very similar to those outlined for in-home settings, (see Legal Requirements, IV.D.1, and Regulatory Requirements, IV.D.2).   

In out-of-home investigations regarding day care, the CPS caseworker should become familiar with the facts of the report received from the SCR and be prepared to work and share information with a representative form the appropriate OCFS Regional Office.

The local CPS requirements for conducting the investigation include:

· initiating the investigation within 24 hours after receipt of the initial oral report by the local CPS {face- to-face contact with the subject of the report may also meet this requirement for out of home settings (see Legal Requirements, IV.D.1, and Regulatory Requirements Initiation of Investigation IV.D.2.a);

· reporting deaths to the district attorney and medical examiner or coroner; 

· contacting the reporting source;

· interviewing the subject and the alleged victim;
· assessing immediate danger of serious harm to the child(ren) which may require a protecting intervention;
· delivering or sending the notification letters to the parent(s) or guardian(s) of a child alleged to be abused or maltreated and to the subject of the report (person alleged to be the perpetrator of the alleged abuse or maltreatment); 

· for foster care related reports, notify the local social services district having care and custody of the child(ren) and, notify the agency having supervision over the placement if different from the custodial agency. 

· Completing the Initial (7 day) Safety Assessment 

In addition, the local CPS should: 

· Interview collateral contacts, including:
· for a day care investigation, knowledgeable representatives of the day care program, preferably the day care provider or staff on duty at the time of the alleged incident;

· for a foster home investigation, the local DSS staff members responsible for the child and home;

· for both day care and foster homes, other children in the home or program;

· obtain a description of the alleged incident and written statements, if possible, from day care providers and/or staff or household members of the foster home, copies of the incident reports from the day care director, medical documentation that the child was examined, etc.;
· cooperate with the DDPS or Bureau of Child Care Services Regional Office representative as requested;

· problems identified or observed in the day care  program or foster home should be included in a separate report;

· maintain an appropriate case record, including any reports provided by the Regional Office.

2)  Documentary Concerns

If the report of suspected child abuse or maltreatment in a foster home alleges abuse/maltreatment of both a foster child and a foster parent’s natural or adoptive child, split the report into two separate reports.  One report will name the natural/adoptive children as the victims and the other report will name the foster children as victims.  Splitting the reports allows the CONNECTIONS computer system to prompt the correct assessments and make available other appropriate tasks for your use.

Similarly, if the report alleges abuse/maltreatment in a day care home that involves both the children receiving day care and the provider’s birth/adoptive children, such report needs to be split into two separate reports so that the necessary assessment and other tasks are appropriately made available within CONNECTIONS.

G. OUT-OF-HOME SETTINGS
1.  Investigation

c. OCFS and Other State Agency Investigations
As stated previously, reports to the SCR where it is suspected a child is abused or neglected in residential care as defined in Section 412(7) of the Social Services Law, are investigated by an Executive Agency.  The complete investigative requirements of those agencies are not addressed here.  Any questions or concerns about the investigative requirements should be addressed to your region’s OCFS regional office staff or to the OCFS Legal Division.  Below please find a summary of the Investigative Agency actions that will directly affect the LDSS.  
The investigative agency should notify the LDSS with custody of the alleged victim child of the existence of the report.  After receiving notification of the existence of a report, and other pertinent information (i.e. name of child, and the name of the subject of the report), the degree of further involvement the local district has with a particular case depends upon the specific circumstances of that case.  

The local district should assess the child's level of safety by communicating with the Regional Office investigator and with residential child care facility personnel.  Further, when deemed appropriate to fully assess the situation, the local district, after informing the Regional Office of their plan, may visit the child at the residential care facility.  Upon the recommendation of the Regional Office or in situations where the local district determines that the child continues to be harmed or is at risk of harm, the local district should take action to remove the child from the residential setting.  Additionally, the Regional Office may request the local district in which the residential facility is located to remove the child.  This would occur when immediate action to remove the child is warranted, but due to the geographic distance between the local district with custody and the residential facility, the custodial district is unable to respond quickly enough in removing the child.

G. OUT-OF-HOME SETTINGS
2.  Determinations
a. LDSS Determination of Investigation in Out-of-Home Settings

As with all reports, upon completion of the investigation the CPS caseworker must determine within 60 days of the receipt of the report whether the report is indicated or unfounded. (See Determinations, IV.E) This includes: 

· determining whether some credible evidence of abuse or maltreatment exists relative to the definitions of child abuse or maltreatment (See Appendix, XI.C); 

· When the report is indicated, developing a plan which provides for the continued safety and protection of the child; 

· completing the Investigation Conclusion within 60 days; 

· notifying the parents and subject of indicated reports and of their rights (see Notifications, IX); 

· informing the local DSS with custody of the child of the results of the investigation.
When there is no perceived risk to the child or ongoing safety concerns for the child, the local CPS may terminate its involvement with the case.

It would generally be the case that indicated reports would not remain open for services, unless the provider’s own children remain at risk. However, any alleged/determined abuse maltreatment involving the provider’s children would be addressed in a different report.  

Concerns about whether the provider should remain certified/licensed and, should they retain their license, the health and/or safety of foster or day care children, should generally be addressed by those entities responsible for licensing and/or evaluating the care provided in such homes.

It would certainly be appropriate for CPS to provide any suggestions concerning licensure and/or corrective action to staff with licensing responsibility.
G. OUT-OF-HOME SETTINGS
2.  Determinations

b. Determinations by OCFS and Other State Agencies After Conducting an Investigation of Abuse or Neglect of a Child in Residential Care
As stated previously, reports to the SCR where it is suspected a child is abused or neglected in residential care as defined in Section 412(7) of the Social Services Law, are investigated by an Executive Agency.  

As with LDSS investigations, the investigations of abuse or neglect of a child in residential care are to be completed within 60 days.  

The investigator must make a determination if there is some credible evidence to support the allegations of abuse of neglect of a child in residential care.

Along with other notification letters sent by the State investigative agency after investigation and determination of a report of an abused or neglected child in residential care, the local district with custody of the victim child will receive notice of the determination of the report.  

G. OUT-OF-HOME SETTINGS
3.  Post Determination Action
a. Out-of-Home Investigations by the LDSS
The primary objective for the conclusion of any investigation of child abuse or maltreatment is protecting the safety of the child named in the report, and any other children in the environment. All necessary steps should be taken to achieve this result. It should be noted that an Article 10 Family Court petition cannot be brought against a foster parent or a day care parent for abuse or neglect of a foster child or day care child.  However, an Article 10 petition is an option for the children of a foster parent or day care operator so long as the foster parent or day care operator is the parent, guardian, custodian or other person legally responsible for that child. Notwithstanding the above, if the best interests of the foster child or day care child require Criminal Court action, a referral should be made to the appropriate district attorney. 


A foster child may be removed from the foster home so long as the removal is in compliance with 18 NYCRR 443.5 and the provisions of 18 NYCRR 431.10.   For children removed from day care settings, an attempt must be made immediately to contact the child's parents or guardians and have them assume immediate responsibility for the care of the child. 

When a child is not removed or other protective intervention is not appropriate, CPS may still take a role of advocacy on behalf of the child.  This includes information and referral to services and programs that are appropriate for the child.  In day care or day services situations, the local Child Protective Service should also assist the child's parents or guardians in obtaining necessary services and/or remedies. 
In the case of day care or foster care programs which are unlicensed or uncertified, a referral should be made to the appropriate licensing or certifying agency. Actions which constitute abuse or maltreatment generally will also be in violation of licensing or certification requirements. Thus, if a program deficiency is viewed as contributing to the occurrence of an abuse or maltreatment incident in a licensed or certified day care or foster care program, the appropriate licensing or certification agency should be notified.

G. OUT-OF-HOME SETTINGS
3.  Post Determination Action
b. Out-of-Home Investigations by a State Executive Agency
As stated previously, reports to the SCR where it is suspected a child is abused or neglected in residential care as defined in Section 412(7) of the Social Services Law, are investigated by an Executive Agency.  The remedies and post determination actions of the Executive Agency differ from those remedies and actions available to the LDSS.  For complete information on remedies and post-determination actions available to the investigative agency, please contact your OCFS Regional Office or the OCFS Legal Division. 

H. UNIFORM CASE RECORD
1.  Background and Purpose

The Child Welfare Reform Act of 1979 had as its major emphasis the reduction of the number of children requiring foster care placement through the provision of preventive services and goal-oriented services planning and monitoring. The Act calls for child service planning and uniform case recording, and sets forth specific standards for carrying out those activities. 

The New York State Office of Children and Family Services (OCFS) is charged by the Legislature with implementing the mandates of the Act.  Social services districts are required to establish and maintain a single uniform case record (UCR) for each family for whom a case record is required pursuant to 18 NYCRR 428.1 and 18 NYCRR 432.1.  

Although the content of the UCR has remained in large part the same over the last 10 years, the form and manner of maintaining certain components changed with the statewide implementation of CONNECTIONS Build 18 (2005). 

The UCR consists of the combined case management information maintained in CONNECTIONS, the WMS and CCRS systems, and all relevant external paper records. (Regarding case management information maintained in CONNECTIONS, please refer to The CONNECTIONS Case Management Step-by-Step Guide and 05-OCFS-ADM-02: Case Management Changes Associated with CONNECTIONS Build 18.)
H. UNIFORM CASE RECORD
2.  Requirements
All social services districts must establish and maintain a single uniform case record for each family for whom a case record is required.  Case record recording requirements begin upon registration of a report of suspected child abuse or maltreatment by the State Central Register. Case recording requirements continue up to and including the determination and establishment of a service case, if applicable. 


Each uniform case record must include, but need not be limited to the following items in the form and manner prescribed by OCFS:

· a common application form(Form DSS 2921, Application for Services)upon the provision of services and the establishment or opening of a child welfare service case either during or upon completion of the investigation conclusion, as warranted;

· family assessments and service plans at regularly scheduled intervals during the life of a child protective service case (see Development of Family Assessment and Service Plan, IV.F.3);
· plan amendments completed for each case status change(see Plan Amendments, IV.F.3.H);
· all forms for the child care review service pursuant to sections 406.4 and 465.1 of this Title, for as long as that system remains the official system of record of OCFS;
· a face sheet must be prepared at the at the time of application for services (see NYCRR 428.4);
· case progress notes in the form and manner prescribed by OCFS (see NYCRR 428.5 and the CONNECTIONS Case Management Step-By-Step Guide - Appendix C1);
· all official documents and records of any judicial or administrative proceedings relating to the district’s contact with a child and/or a family, including but not limited to records of petitions, permanency hearing reports and notices, court orders, probation reports, voluntary instruments or agreements, fair hearings, administrative reviews, and the results of any examinations or evaluations ordered by the court;
· all correspondence between the family, the district and/or purchase of service agencies;
· information received from private or public purchase of service agencies, concerning casework contacts with a child and/or his or her family receiving family and children services; and
· all documentation relating to the establishment of categorical eligibility for any funding source for which the child or family may be eligible. 


For foster care placement cases, additional information and documents must also include:
· data and official documents relating to the     identification and/or history of a child and/or his/her family, including but not limited to copies of birth certificates, documentation of religion, documentation of the child’s immigration status, and any consent forms and/or religious preference forms signed by the parent or guardian;
· all reports of medical or clinical examinations or consultations, including medical examinations and laboratory tests, psychiatric or psychological examinations or consultations (either court-ordered or voluntary), dental examinations; and medical consent forms signed by the parent or guardian, by the commissioner of the social services district, or by the child if the child has the capacity to consent, as applicable, regarding medical treatment for any child in foster care placement, including documentation that the child has been assessed for risk factors associated with HIV infection in accordance with section 441.22(b) of this Title, and, if one or more risk factors have been identified, a description of the procedures that were followed to arrange for appropriate HIV-related testing including obtaining the necessary written informed consent for such testing;
· educational and/or vocational training reports or evaluations indicating the educational goals and needs of each foster child, including school reports and Committee on Special Education evaluations and/or recommendations; and
· if the child has been placed in foster care outside of the state, a report prepared every 12 months by a caseworker either of the authorized agency with case management and/or case planning responsibility for the child or by the state in which the placement home or facility is located, documenting the caseworker’s visit(s) with the child at his or her placement home or facility within the 12-month period.
I. CASE CLOSING
1. Decision

Before making a determination to close a child protective case – that is, cease provision of child protective services - the following steps must be taken: 


· conduct a thorough review of the case record, including events, conversations and correspondence;

· review assessments of the family including the Safety Assessment, Family Strengths, Needs and Risks Scales and the Risk Assessment, with particular emphasis on the overall case risk rating;

· review the family's accomplishments in achieving the outcomes set forth in the family/children's case record;

· discuss with the family directly or with other service providers, the family's response to the termination of protective services for children.

Additionally, before closing a child protective case, all case closing criteria must be met.  There are general criteria for case closing that apply for all cases, and specific criteria that apply for cases involving continuing foster care services or mandated preventive services.
The general criteria, which apply to all case situations, are:
· if the local child protective service can show that all children in the household are assessed to be safe despite the withdrawal of controlling interventions  that may have been  provided to protect the children and it is concluded that the risk of future abuse or  maltreatment has decreased sufficiently; or

· the child protective service has offered rehabilitative services to the children named in indicated abuse and/or maltreatment reports and their families, but such services have been rejected, and the child protective service worker has assessed that it would not be in the best interest of the child to initiate a Family Court petition for a determination that a child is in need of care and protection; or 

· the child protective service has sought a Family Court order but the court has dismissed such a petition, and it is not in the child's best interest to continue additional Family Court action.
It is permissible to close a protective case when foster care services are continuing if the general criteria can be met and if all such children are:

· freed for adoption; or

· continuing in out-of-home placement with a permanency planning  goal of independent living or adult residential care; or

· it is documented in the family and children services plan that the necessity of foster care for all children who are named in abuse and/or maltreatment  report(s) is not  presently attributable to the health and safety of the child or parent service needs as defined in 18 NYCRR 432.10(c)(1) and 18 NYCRR 430.10(c)(4).

It is permissible to close a protective services case when one or more children named in abuse and/or maltreatment reports are receiving mandated preventive services, if all such children are presently at risk of foster care because of reasons which are unrelated to the health and safety of the child or parental services needs as defined in 18 NYCRR 430.9(c)(1) and 18 NYCRR 430.9(c)(4).
I. CASE CLOSING
2. Other Considerations

Before making a determination to close a child protective case – that is, cease provision of child protective services - the local child protective service shall provide documentation that all case closing requirements have been met.

A child protective services supervisor shall approve, in writing, that the case closing decision has been made in accordance with the requirements of the regulations.

Additionally, when the CPS caseworker decides to close a case that has been open for child protective services, a Plan Amendment must be completed.

· To complete the Plan Amendment, the status change “Case Open or Closed for Protective Services” must be selected. 

· Additionally, workers must complete a safety assessment and the RAP if selecting this status change.  

· Please note, if the risk rating is High or Very High, the CPS worker must clearly explain the decision to remove protective services at this time.  

· Any individual or family strengths and/or resources, which may support the removal of protective services, should be documented. 

· The CPS worker must complete the Plan Amendment within seven (7) days of closing a case for protective services (i.e., deleting the program choice of “Protective”). 

The caseworker should inform those individuals who have been actively involved in the case (school personnel, service providers, courts, etc.) of the CPS closing. 

Caseworkers should adequately prepare the family for the termination of protective services prior to the status change update (i.e., closing date).  

In preparing the family, the worker should fully explore and discuss with the family the possible need for services, other than that of protective.  Services should be continued or commenced based upon the worker’s assessment and the family’s acceptance of such services, as warranted.  

Additionally, the family should be apprised of the fact that terminating the provision of protective services is not the equivalent of an unfounded investigation.  The family is to be informed that all CPS case records, open and closed, will remain on the SCR database and with the local district, pursuant to state regulations.
J. FAMILY COURT PROCEEDINGS
Child Protective Services are services provided with the intent to prevent future injury or harm to children, to safeguard child welfare and to preserve and stabilize families, whenever possible. When required, the authority of the Family Court is used to effect necessary protective measures, to obtain adjudication of abuse or neglect, and to compel protective services.  Protective services may include, when appropriate, foster care or other out of home placement.  Section 1018 of the Family Court Act provides that the court may at any time in an Article 10 proceeding authorize the use of conferencing or mediation, involving family members, relatives and/or other adults significant to the child, as a way to further a plan that fosters the child’s health, safety and well-being. 

J. FAMILY COURT PROCEEDINGS
1. Article 10
Child Protective Proceedings, Article 10 of the Family Court Act, is "...designed to establish procedures to help protect children from injury or mistreatment and to help safeguard their physical, mental and emotional well being. It is designed to provide a due process of law for determining when the state, through its Family Court, may intervene against the wishes of a parent on behalf of a child so that his needs are properly met."
It should be noted that the Family Court may transfer a child protective case to a Criminal Court if it concluded the processes of the family court are inappropriate or insufficient for the case at hand.  A Criminal Court may also transfer to the Family Court a case involving any criminal complaint charging facts amounting to child abuse or maltreatment.  Concurrent proceedings may be held in the Family Court and Criminal Court.

Child protective workers need to be aware of those Family Court Act, Article 10 sections that offer the caseworker specific rights to intercede or mandate specific caseworker responsibilities. The information in the remainder of this section outlines the relevant contents of the Family Court Act.  Any questions on specific cases or scenarios should be posed to your county’s legal staff, or to the legal staff of the New York State Office of Children and Family Services.
J. FAMILY COURT PROCEEDINGS
2.  Court Ordered Services
The Family Court may order a social services official to arrange or provide for services or assistance to the child and his or her family to facilitate the protection of the child, the rehabilitation of the family, prevent or eliminate the need for placement and, as appropriate, facilitate the discharge of the child from foster care.  This provision applies to any proceeding under Article 10.  Such orders may only require services authorized or required to be made available pursuant to the local district’s Consolidated Services Plan.  
If the court finds that a local social services official has violated such a court order, the court would have the power, pursuant to section 753 of the Judiciary Law, to fine and/or imprison the social services official who violated the order.


J. FAMILY COURT PROCEEDINGS
3.  Removing a Child
New York’s laws and policies aim to keep children with their families.  However, when a child’s safety or health is at imminent risk or the child’s best interests are endangered by remaining with his or her family, family preservation must yield to the State’s paramount concern for the health and safety of the child. 

It should be noted that any time a child is removed from his or her home in an Article 10 proceeding prior to a final order of disposition, the Family Court must hold a hearing. The hearing will be held even in the absence of the respondents and regardless of whether the respondents file an application for the return of the child. Hearsay testimony is allowed at removal hearings because they occur on very short notice, often while the investigation is still in progress. 

The Family Court Act (FCA) makes clear that a child should be removed from the home without the consent of the parent, only when necessary to avoid imminent danger to the child’s life or health.  The FCA sets up a continuum of available actions on the part of CPS when removal is necessary.  Sections J.4-J.6 provide an overview of FCA direction as to how to proceed in situations where the parent consents to the removal. When the parent does not consent, and, if there is not sufficient time and the matter is urgent, when to remove a child without a court order and subsequently request a temporary order of removal.

In 2004 the New York State Court of Appeals issued a decision in the case Nicholson, et al. v. Scopetta, et al., 3 N.Y.3d 357, 787 N.Y.S.2d 196 (2004) which discussed family court ordered removal of children at length.  OCFS issued a Local Commissioner’s Memorandum (LCM) on the decision in 2004.  That LCM can be found on the OCFS intranet website (http://ocfs.state.nyenet) under LCM number 04-OCFS-LCM-22.  

In brief, in Nicholson, the NYS Court of Appeals held that before issuing a removal order, the family court must do more than identify imminent risk of serious harm.  The family court must weigh whether the harm can be mitigated by reasonable efforts to prevent removal.  Additionally, the court must determine whether removal is in the best interests of the child by balancing the risk if the child stays in the home against the harm removal might cause the child.
J. FAMILY COURT PROCEEDINGS
4.  Removal with Consent


If a caseworker determines that a child is abused or neglected, or if the child is in imminent danger of becoming an abused or neglected child, the child may be removed if his parent or other person legally responsible for his/her care gives written consent to the removal.  

Before removal this form must be read by and explained to the child's parent(s) or other person legally responsible and then signed by them.  At the time of removal, the caseworker must give written notice to the parent or other person legally responsible of their right to apply to the Court for the return of their child and of their right to be represented by Counsel.  The notice of their rights must include the name, address and telephone number of the person removing the child; the name, address and telephone number of the authorized agency to which the child is being taken; and, where possible, the telephone number of the person to be contacted for visits with the child.  Section 1021 of the Family Court Act also mandates that, unless the child is returned sooner, a petition must be filed within three court days of removal, and a hearing must be held no later than the next day after the petition is filed. 

It is important that the parents understand all this when the consent for placement is signed.  

A copy of the signed consent must be attached to the abuse or neglect petition concerning the removed child and made a part of the permanent court record of the proceeding.  

A copy of the consent form and notification of the telephone number of the child protective agency to contact to ascertain the date, time and place of the filing of the petition and of the date, time and place of the hearing must be given to the parent or other person legally responsible.

J. FAMILY COURT PROCEEDINGS
5.  Removal Without Consent – Temporary Order


When a parent or person legally responsible for a child's care refuses to consent to removal of the child, or the parent is unavailable and removal is necessary, DSS must file an application for pre-petition temporary removal with the Family Court (Form 10-1c) prior to the removal. (FCA 1022(a)(i)) (note: If there is imminent danger to child's life or health, and there is insufficient time to file for a temporary order, emergency removal may be appropriate. See Chapter IV Section J 6 for more information.) If the court is open and there is time to draft and file an application, the decision of whether to temporarily remove a child should be made by a Family Court judge. Any parent or person legally responsible who was available and refused to consent to the removal must be told of the intent to apply for an order. (FCA 1022(a)(i)(A).  That person should also be notified of the date, time and location of the court appearance as soon as it is known. (FCA 1023). The parent or person legally responsible may be informed of such intent verbally and/or in writing.  Appendix A-3, Model Family Court Act Section 1023 Letter, is an optional letter that can be used to provide information to the parent or person legally responsible concerning the intent to apply and the associated information.  

When DSS goes to the court with the request for a temporary order of removal prior to filing a petition, the Court is required to calendar such application for that day and continue the hearing on successive days until a decision is rendered. (FCA 1022(a)(ii)

In determining whether temporary removal is necessary to avoid imminent risk to the child, the court must also consider and determine in its order whether continuation in the child's home would be contrary to the best interest of the child and, where appropriate, whether reasonable efforts were made to prevent or eliminate the need for removal. (FCA 1022(a)(iii))

If the court determines that reasonable efforts should have been made but were not, the court must order the child protective service to provide or arrange for the provision of appropriate preventive services. (FCA 1022(a)(iv))

However, if the court determines that preventive efforts were not made, but the lack of such efforts was reasonable under the circumstances, then the court must reflect that finding in its order. (FCA 1022(a)(iii)) Additionally, the Court is required to consider and determine whether imminent risk to the child would be eliminated by the issuance of a temporary order of protection directing the removal of a person or person(s) from the child's residence. (FCA 1022(a)(v))

Where the respondent (the court's term for the parent or person legally responsible who is alleged to have abused or neglected the child) is present at the removal hearing, the court shall advise the respondent of the allegations and appoint counsel for the respondent if he or she is indigent. In any order directing temporary removal of a child, the court shall state the court's findings with respect to the necessity of such removal, whether the respondent was present at the hearing and, if not, what notice the respondent was given, whether the respondent was represented by counsel, and if not, whether the respondent waived his or her right to counsel. (FCA 1022(a)(vi)) At the conclusion of the hearing where it has been determined that a child shall be temporarily removed, the Court must set a date certain for an initial permanency hearing, pursuant to FCA 1089. (FCA 1022(a)(vii)) The Court must issue a written order no later that the next court day after the removal of the child. (FCA 1022(b)) 

Additionally, except for good cause shown or unless the child is returned sooner, a petition alleging that the child is abused or neglected must be filed within three court days of the issuance of the order directing temporary removal.(FCA 1022 ( b ) ) 

When the court orders the child protective services to remove the child from his or her home, the court must direct the local district to conduct an immediate investigation to locate any non-respondent parent of the child and relatives of the child, including:

· all of the child's grandparents,

· all suitable relatives identified by the parents,

· any relative identified by a child over the age of five years as a relative who plays/has played a significant positive role in the his or her life. 

Any such persons who are located must be informed of the family court proceeding and of procedures to become foster parents or for seeking custody or care of the child. In addition, they must be told of the possibility that the child may be adopted by foster parents if reunification with the birth parent is unsuccessful. The local district must determine whether there is a suitable relative with whom the child may appropriately reside and whether such relative wishes to care for the child as an approved foster parent or provide free care and custody for the child. (FCA 1017(1))

If the court determines after reviewing the local district's investigation report that the child may appropriately reside with a suitable non-respondent parent, other relative, or other suitable person, the court must order either direct placement with the relative, non-respondent parent or other suitable person, or placement with the local commissioner of social services with the child to reside with the relative. In the latter instance, the court must order the commissioner to investigate the home of the relative or other suitable person within 24 hours and thereafter approve the relative as a foster parent if qualified. The worker should reference 18 NYCRR 443.7 concerning criteria for investigating or approving a home of a relative. If the home is found unqualified the commissioner must report such finding to the court. (FCA 1017(2)(a))

Where no suitable non-respondent parent or relative is located, the court must place the child in the custody of a suitable person or remand the child to the custody of the local commissioner of social services. In the latter case, the court, in its discretion, may direct that the commissioner have the child reside with a specific certified foster home where the court determines that such placement is in the furtherance of the child's best interests. (FCA 1017(2)(b))

When the child protective worker executes a temporary order of removal by actually removing the child, he or she must provide the parent or other person legally responsible for the child's care with the following information, in writing:
· the name, title, organization, address and telephone number of the person removing the child, 

· the name, address and telephone number of the child care agency to which the child will be taken, 

· the telephone number of the person to be contacted for visits with the child, if available, and 

· notice of the right to apply to the Family Court for return of the child under Section 1028 of the Family Court Act. (FCA 1022(d)) 

Model language for this notice is found in Appendix A12 (Temporary Removal of Child and Right to Hearing).

If the child is removed and the parent or other person legally responsible for the child's care is absent, the law requires that the notice be affixed to the door of the residence and mailed to such person at their last known place of residence within 24 hours. (FCA 1022(d))

In an effort to maintain confidentiality, affixing the notice to the inside of the door is preferable. When this is not possible, the notice should be placed in a sealed envelope marked with the parent(s)' name and affixed outside the door. (See Notifications IX)

a. Temporary Orders, Other Than Removal, To Safeguard the Child

A Family Court may only order a social service official to provide, or contract for, those services or assistance authorized or required to be made available pursuant to the local district's Consolidated Services Plan. The court may make an order for services without requiring the removal of the child. (FCA 1015-a)

The Family Court also has the authority, before a petition has been filed, to order the provision of services or assistance necessary to safeguard the life and health of the child. This includes authorizing a physician or hospital to provide emergency medical or surgical procedures. (FCA 1023) 
Additionally, as an alternative to removing the child, the Family Court is authorized to issue a temporary order of protection to remove the abusive or neglectful parent from the home. The temporary order of protection may be used as an alternative to, or in conjunction with, any other court order or disposition authorized by the court prior to a petition being filed. Any person authorized to originate an Article 10 proceeding may apply for a temporary order of protection to remove the abusive or neglectful parent from the home. (FCA 1023, FCA 1029)

The child protective worker must make every reasonable effort, with due regard for any necessity for immediate protective action, to inform the parent or person legally responsible for the child's care that a temporary order of removal or protection is being sought. The parent or other person legally responsible should be notified in writing, and the notification must include:
· the local district's intent to apply for the order, 
· the date and the time the application will be made, 
· the address of the court where the application will be made, 
· the right of the parent or other person legally responsible for the child's care to be present at the application and at any hearing held thereon, and 
· the right to be represented by counsel including procedures for obtaining counsel, if indigent. (FCA 1023) 

We have provided a model notification form at Appendix A3 (Intent to Apply for Order of Temporary Removal or Provision of Services). If, due to case circumstances, the worker is unable to provide the parent or person legally responsible with written notice prior to the time the application is to be made, then the worker should attempt to verbally inform such person(s) either in person or by telephone, of the intent to apply for a temporary order of removal. (FCA 1023)

J. FAMILY COURT PROCEEDINGS
6.  Emergency Removal Without Court Order or Parental Consent


If a caseworker has reasonable cause to believe that a child is in such circumstance or condition that continuing in his/her place of residence or in the care and custody of the parent or person legally responsible for the child’s care presents an imminent danger to the child’s life or health; and there is not time enough to apply for an order under FCA section 1022, (temporary order for removal prior to filing a petition) the worker may take protective custody of the child without the consent of the parent or person legally responsible for a child's care.  (FCA 1024) An emergency removal should only be used when a child is in imminent danger on a weekend or evening when the court is not open, when it is too late in the day to prepare and file an application with the court or when the circumstances require immediate action to safeguard the child.

The New York State Court of Appeals decision in Nicholson, et al. v. Scopetta, et al., 3 N.Y.3d 357, 787 N.Y.S.2d 196 (2004) reinforced  the language of the law, by emphasizing that emergency removal without a court order should only be used in the most urgent circumstances of grave danger to the life or health of the child.  Specifically, the court stated that the danger should be so immediate and so urgent that the child’s life or safety will be at risk before an order pursuant to FCA 1022 can be obtained.  (FCA 1024(b))  


When a child protective worker does an emergency removal of a child, the worker must bring the child immediately to a place approved for such purpose by the local social services department.  They must then make every reasonable effort to notify the parent or other person legally responsible for the child’s care of the facility to which the child has been brought.  Coincident to the removal CPS must provide written notice of:
· the name, title, organization, address and telephone number of the person removing the child, and
· the name, address, and telephone number of the authorized agency to which the child will be taken, and 
· if available, the telephone number of the person to be contacted for visits with the child, and
· the right to apply to the family court for the return of the child pursuant to Section 1028 of the FCA, and the right to be represented by counsel and procedures for obtaining counsel, if indigent. 

Such notice shall also include the information relevant to the impending request for temporary order under 1023 of the FCA, including:

· the local district's intent to apply for the order, 
· the date and the time the application will be made,  
· the address of the court where the application will be made, 
· the right of the parent or other person legally responsible for the child's care to be present at the application and at any hearing held thereon, and 
· the right to be represented by counsel including procedures for obtaining counsel, if indigent.  

The notices discussed above must be personally served upon the parent or other person at the residence of the child.  However, if such person is not present at the child`s residence at the time of removal, a copy of the notice shall be affixed to the door of such residence and a copy shall be mailed to such person at his or her last known place of residence within twenty-four hours after the removal of the child.  (FCA 1024(b))

If the place of removal is not the child’s residence, a copy of the notice shall be personally served upon the parent or person legally responsible for the child’s care forthwith, or affixed to the door of the child’s residence and mailed to the parent or other person legally responsible for the child’s care at his or her last known place of residence within twenty-four hours after the removal.  (FCA 1024(b)) 

An affidavit of such service must be filed with the clerk of the court within twenty-four hours (exclusive of weekends and holidays) of serving such notice.

Finally, when an emergency removal has been effectuated, the child protective worker must inform the court and make a report to the SCR (pursuant to Title 6 of the SSL) as soon as possible.
If mailed, the notice should be sent certified, return receipt mail.  The caseworker should note in the records when the notice is mailed, and when the receipt is received.

In any case where a child has been subject to an emergency removal without court order, immediate communication with the parents or other persons legally responsible for the child must be attempted.  If the child was removed via an emergency removal, and CPS later determines this is a matter of neglect, that does not pose imminent danger to the child, the child should be returned forthwith.  (FCA 1026)  
However, if CPS determines this is a matter of abuse of a child, only the court may determine that the child may be returned after removal.  Where appropriate, CPS may make a recommendation to the court that the child be returned, or that no petition be filed.
When the caseworker returns the child to the parent or person legally responsible with the plan is of filing a neglect petition, the caseworker may condition such return upon the parent or other person legally responsible giving of a written promise that he or she will appear in Family Court when petitioned to do so and may also require the parent or other person legally responsible to bring the child to court at that time. (FCA 1026(b))

If the child is not returned, CPS must file the petition the next court date after the child was removed or immediately petition the court for an extension of the emergency removal.  This extension may be granted only upon good cause shown and may be for no more than three court days from the date of the initial removal.  A hearing shall be held no later than the next court date after the petition is filed and findings shall be made by the court, as required pursuant to FCA 1027.  (FCA 1026(c))
See Evaluation of Need for Protective Removal, IV.D.3.e, and Protective Custody, VII.E. 
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7.  After Filing a Petition / Remands

When A Hearing Is Required After Filing A Petition.
In any case where (1) a child was removed without a court order, or (2) where a hearing was held and the parent was not present, or (3) where a hearing was held and the parent was present but was not represented by counsel and did not waive the right to counsel, the Family Court must hold a hearing no later than the next day after the filing of a petition to determine whether the child’s interests require protection.  The hearing must include consideration of whether the child should be returned to the parent or other person legally responsible pending a final order of disposition on the matter in the petition. The hearing must continue on successive days until a decision is made.  (FCA 1027(a)(i))

Determination By The Court After Hearing.
Upon such hearing, if the court finds that removal is necessary to avoid imminent risk to the child`s life or health, it shall remove or continue the removal of the child.  If the child is remanded to the local social services department, the court may direct the LDSS to have the child reside with a relative or other suitable person, a foster care facility certified or approved to provide foster care, or a relative or other suitable person seeking to be a foster parent, so long as they become approved or are otherwise determined to be qualified as foster parents.  (FCA 1027(b)(i))
In determining whether removal or continuing the removal of a child is necessary to avoid imminent risk to the child`s life or health, the court shall consider and determine in its order whether continuation or returning to the child`s home would be contrary to the best interests of the child.  The court must consider whether reasonable efforts were made to prevent or eliminate the need for removal of the child from the home, or that reasonable efforts were made to make it possible for the child to safely return home.   (FCA 1027(b)(ii)) 

Additionally, the court shall consider and determine whether imminent risk to the child would be eliminated by the issuance of a temporary order of protection that directs the removal of the perpetrator(s) from the child's residence.  (FCA 1027(b)(v))

Basic Contents of Court Order for Removal.

The court order in such situation must include the following:

· the court`s findings that support the necessity of the removal or continuing the removal

· whether the respondent was present at the hearing,

· if the respondent was not present, what notice the respondent was given of the hearing,

· if the child was removed pre-petition, whether such removal took place pursuant to section 1021 (removal with consent), 1022 (temporary removal with court order), or 1024 (emergency removal) of the Family Court Act. 

If, after hearing, it has been determined the child shall be removed, or shall continue removal, the court shall set a date certain for an initial permanency hearing pursuant under Section 1089 of the FCA.  The date certain shall be included in the written order issued after the hearing and shall set forth the date certain scheduled for the permanency hearing.  A copy of such order shall be provided to the parent or other person legally responsible for the child's care.  (FCA 1027(h))
The court may authorize a physician or hospital to provide medical or surgical procedures if such procedures are necessary to safeguard the child`s life or health.  (FCA 1027(e)) 
Additionally, the court may issue a preliminary order of protection that may contain any of the provisions authorized under section 1056 of the Family Court Act.  (FCA 1027(c))

Visitation by Respondent After Removal.

The custodial parent who is the respondent in a child protective service proceeding must be granted reasonable visitation with the child placed in foster care unless it is determined that such visitation would endanger the life or health of the child.  If the right of visitation is challenged by the local district, the respondent may appeal to the court for an order granting visitation at stated intervals.  (FCA 1030, FCA 1081) 
Other Considerations/Obligations of the Court After Filing the Petition.

In all cases alleging neglect, the court may order a medical examination of the child.  As part of such examination, the physician shall arrange to have colored photographs taken as soon as practical of the areas of trauma visible on such child and may, if indicated, arrange to have a radiological examination performed on the child. 
In all cases alleging abuse, the court must order a medical examination of the child.  As part of such examination, the physician shall arrange to have colored photographs taken as soon as practical of the areas of trauma visible on such child and may, if indicated, arrange to have a radiological examination performed on the child.  (FCA 1027(g))
Removal After Filing a Petition.  

DSS may remove a child at any point in time after filing a petition. DSS must notify the children's parents or other legally responsible persons of the same information as required for a Section 1022 removal and proceed in accordance with one of the three previously-described removal procedures.
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8.  Originating an Abuse or Neglect Petition


An Article 10 proceeding is originated by the filing of a petition in which there are alleged facts sufficient to establish that the named child has been abused or neglected.

If the child was removed prior to filing the petition of abuse or neglect, the petition must also allege facts sufficient to establish that return of the child would put the child in imminent danger of becoming an abused or neglected child.  (FCA 1031(d)) (See definitions in Appendix C.)  In such circumstances, the petition must also state date and time of removal, circumstances of removal, what law removal was pursuant to, and when appropriate, the reason there was not sufficient time to obtain a court order before removal.  (FCA 1032(e))

A Family Court petition may become necessary at any point of a child protective investigation, such as if the family’s situation worsens to the point that court intervention becomes necessary to protect the child from being abused or neglected. Once the petition is filed, DSS may seek temporary court orders, such as an order of protection, an order for the respondent to participate in services or an order directing the respondent to undergo assessment. 
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9.  Court-Ordered CPS Investigations


A Family Court judge may order Child Protective Services, under Section 1034 of the FCA, to conduct an investigation and report its findings to the court in any proceedings under Article 10 of the Family Court Act or in order to determine whether a proceeding under Article 10 should be initiated.  If the investigation is so ordered, the Child Protective Service is advised to make a report on the matter to the SCR.

Also, a Surrogate Court Judge under section 1725(4)(c) of the Surrogate Court Procedure Act, when reviewing a petition for the temporary guardianship of a pre-adoptive child who is to be adopted, must direct child protective services to conduct an investigation to assess the condition of a child and report its findings to the court when: a) the court denies an application for temporary guardianship; b) the court removes a child from the physical custody of the petitioner; c) an order of temporary guardianship expires before the adoption has been finalized; or d) the petition for adoption is withdrawn or denied.  If the investigation is so ordered, the Child Protective Service must make a report to the SCR.
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10. Summons, Notice and Intervention by Certain Interested Persons


This section of the Family Court Act requires that copies of the petition and a summons be issued forthwith to the parent or other person legally responsible for the child's care or with whom the child is residing on the same day a child abuse or neglect petition has been filed if the child has been removed.  The summons requires the parent, or other person legally responsible for the child's care or with whom the child is residing to appear at the Court hearing to answer the petition.  In all cases where a child is removed, this hearing must take place within three court days after the petition is filed. When the child has not been removed, the petition and summons must be issued forthwith and a hearing held within seven court days.

Caseworkers should, when practicable, advise parents a decision has been reached to file a child abuse or neglect petition unless they are deemed to be a potential flight risk. If the petition alleges abuse, the Court may require production of the child at the time and place named therein.  Both the child's parents must be served with the summons and petition regardless of whether or not they are the respondents.  The court is permitted to authorize the service of summons to non-New York State residents or non-domicile respondents when the allegedly abused or neglected child resides or is domiciled within New York State and the alleged abuse or neglect occurred within the State.  Non-respondent parents have been granted the right to appear in any child abuse or neglect proceeding as an "interested party intervenor" for the purpose of seeking temporary and permanent custody of the child.


The summons and petition served on the child's non-custodial parent must, if applicable, be served together with a notice that the child was removed from his or her home. The notice must include the name and address of the official to whom temporary custody of the child has been transferred, the name and address of the agency with whom the child has been temporarily placed, if different, and must advise such parent of the right to seek enforcement of visitation rights with the child.  A notice of pendency of child protective proceedings, which advises the parents of their right to intervene, must accompany the summons and petition served on non-respondent parents.

Furthermore the child's adult sibling, grandparent, aunt or uncle who is not named as a respondent in the petition, may also intervene in the proceeding as an "interested party intervenor" for the same purpose. The child's parent must consent to a relative's appearance; however, no parental consent is required if the parent does not appear. In the latter case, the interested relatives must obtain the Court's permission to intervene. If the Court's permission is obtained, the interested relatives may participate in all further hearings concerning the temporary and permanent placement of the child. The law advises the Court to liberally grant motions by interested relatives for intervention. The interested party intervenor, whether the non-respondent parent or another relative granted permission to intervene, has the right to participate at the fact finding stage in arguments and hearings insofar as they affect the temporary custody of the child and in all phases of the dispositional hearing. 

Although the authority to issue and serve summons and petitions, to hold hearings and to grant the right of intervention is vested in the Family Court, child protective workers do have a role in these decisions, particularly with regard to intervention and its possible effect on the plan for the child. Because the law advises the Court to liberally grant motions for intervention, it is important that the caseworker gather as much information as possible about the willingness and capability of non-respondent parents and interested relatives to provide temporary or permanent care for the child or children named. 

Caseworkers are reminded, in this regard, of their obligation, consistent with the Office’s Utilization Review requirements, particularly the standard for necessary activities prior to placement as found in 18 NYCRR 430.10(b), to make reasonable efforts to prevent placement. At the dispositional hearing the Family Court must in fact determine that such efforts have been made before approving a foster care placement.

Caseworkers may also be asked by the Court for information and recommendations concerning the child and the family, and probable and/or desirable placement options. 


At the conclusion of the fact-finding hearing, the Court may order a reasonable adjournment of the proceedings to allow time to consider the case, including any court ordered investigation, prior to the dispositional hearing. This period of adjournment may be requested by the respondent, the petitioner, or the law guardian as well as the Court.
J.  FAMILY COURT PROCEEDINGS
11. Adjournment in Contemplation of Dismissal (ACD)

a. Provisions for ACD

Prior to or upon the fact-finding hearing, the Family Court may order an adjournment in contemplation of dismissal (ACD). Such an order, or an extension of such an order, may be entered only with the consent of the parties, i.e., the petitioner, the respondent(s) and the child's attorney or law guardian. If any party does not consent, an ACD order may not be made. The court may not order a party to consent. 

An ACD is an adjournment of the proceeding for up to one year.     Upon the expiration of the ACD order, the proceeding will be deemed dismissed if the case has not been returned to the court due to a failure to comply with the terms and conditions of the order. As such, an ACD should be agreed to only when the facts of the case allow one to consider that ultimate dismissal of the petition would be in the furtherance of justice.  Upon the consent of the petitioner, the respondent(s) and the child's attorney or law guardian, an ACD order may be extended, but only for such time and under such conditions as agreed to by the parties. 

An ACD order will describe the terms and conditions agreeable to the parties and to the court that must be met to fulfill the order. One term and condition that must be included in each ACD order is that the child and the respondent(s) must be under the supervision of the local CPS during the adjournment period. In a case where the Child Protective worker is not the primary service provider, such worker must monitor the provision of rehabilitative services being provided to the family. 

The ACD order shall also direct the local CPS to make a progress report to the court, the parties and the child's law guardian on the implementation of the order no later than 90 days after the issuance of the ACD.  The Court may determine that the facts and circumstances of the case do not require such reports to be made. The local CPS shall make further reports to the court, the parties, and the law guardian in the manner and at such times as the court may direct.  It is not advisable to consent to an ACD in any case serious enough to require placement of the child(ren).

During the duration of the order, upon application of the respondent, the child protective service, the child's law guardian or attorney, or upon the court’s own motion, the court may direct the child protective services to provide the supervision or services required by the order if the CPS is substantially failing to do so. 
Upon application of the child protective service, the child’s attorney or law guardian, or upon the court’s own motion, made at any time during the duration of the order, the court may restore the matter to the calendar if the court finds after a hearing that the respondent has failed substantially to observe the terms and conditions of the order or to cooperate with CPS.  In such event, unless the parties consent to an order pursuant to Section 1051 of the FCA or unless the petition is dismissed upon the consent of the petitioner, the court shall proceed to a fact-finding hearing within 60 days of such application unless the period is extended by the court.
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11. Adjournment in Contemplation of Dismissal (ACD)

b. Factors Determining Consent to ACD

When the DSS is the petitioner in a case for which the Family Court proposes an ACD order, DSS is one of the parties that must consent to the ACD. The DSS shall not consent to an order that will adjourn a child abuse or neglect proceeding in contemplation of dismissal (ACD) if the DSS determines that such an adjournment would not be in the best interests of the child because the protective services to be provided to the child and family during the term of the adjournment will not help to alleviate the circumstances which resulted in the alleged abuse or neglect of the child.

To assist the local DSS in determining whether or not to consent to an ACD order, OCFS has established a series of factors to be considered. These factors include, but are not limited to: 

.     
- whether the terms of the order will include requirements that the child's parent(s) or guardian(s) avail themselves of rehabilitative services and/or refrain from the types of conduct which caused the alleged abusive or neglectful behavior that necessitated the filing of the child protective petition; 

- whether the evidence which the DSS could introduce to prove that the respondent(s) abused or neglected a child will be available at a subsequent fact-finding hearing which would be held if the conditions of the ACD order were violated; 

- the seriousness of the alleged incidents of child abuse or neglect; 

- the likelihood that the child will be abused or neglected after the issuance of an ACD order; the amount of cooperation which the respondent(s) is/are willing to provide to the DSS to help alleviate the circumstances which resulted in the alleged abuse or neglect of the child; and, 

- whether the terms of the ACD order can be made sufficiently clear so that compliance with its provisions may be adequately monitored by the DSS.

These same factors shall be used by the DSS in determining whether to enter its own motion for an ACD.
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11. Adjournment in Contemplation of Dismissal (ACD)

c. Factors Determining Consent to ACD

When an ACD is agreed to and ordered, the local DSS will be required to supervise the child and the respondent during the adjournment period.  The local DSS will also be required to report to the court, the parties, and the law guardian on the implementation of the order no later than 90 days after its issuance unless the court determines that the facts and circumstances of the case do not require such reports to be made.  If, during any portion of the period of adjournment, the terms and conditions of the order are not met (i.e., there is a violation of the ACD), the local DSS must request that the original petition be restored to the court calendar, citing the violation of the ACD order as the reason for this request. 

Unless there is an adjudication by consent or a dismissal of the petition, the court must hold a fact-finding hearing no later than 60 days after the request to restore the petition is made. The Family Court has the authority to extend the 60 day limit for good cause shown. 

A violation of an ACD order will not result in an automatic finding of abuse or neglect and/or an immediate dispositional hearing. Rather, the court first must hold, or continue, the fact-finding hearing which was adjourned by the ACD order. The court may not enter an adjudication of abuse or neglect in the case unless a fact-finding hearing has been held which results in a finding of actual abuse or neglect. Non-compliance with the terms and conditions of the court order issued at the time of the ACD is not alone sufficient for a finding of abuse or neglect. There must be a formal fact-finding hearing and a demonstration by a fair preponderance of the evidence that the child in question has in fact been neglected or abused as alleged in the original petition or as a result of the parent's failure to abide by the conditions of the ACD. It should also be noted that nothing precludes the agency from bringing another petition alleging any additional actual facts of parental abuse or neglect which would support such a judicial finding.

The local CPS must notify the child's law guardian of any subsequent indicated reports of child abuse or maltreatment in which the respondent is a subject of a report or other person named in the report while an adjournment in contemplation of dismissal is in effect.

The local CPS must report to the Court, the parties and to the child's law guardian 60 days prior to the conclusion of the period of adjournment in contemplation of dismissal (see Expiration of Orders, IV.J.13). 

The time limitations of a Section 1039 adjournment in contemplation of dismissal are to be construed strictly. In Matter of Casey A.,755 N.Y.S.2d 79 (N.Y.A.D. 2nd Dept. 2002), an application to restore the case to the calendar was dated within the one year time limitation, but was not filed with the Court until three days after the year's expiration. The Appellate Division held that the application should have been dismissed.
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12. Disposition on Adjudication
At the conclusion of a dispositional hearing, the Court shall state the grounds for any disposition and enter one or more of the following types of orders of disposition: 
· Suspend judgment 

· Release the child to the custody of his parent or other person legally responsible 

· Place the child 

· Make an order of protection 

· Place the respondent under supervision 

Each of the above orders, except for orders of protection, may also direct the local child protective agency to make progress reports to the court, the respondent(s), and the law guardian on the implementation of the order. Where the order is issued upon the consent of the parties and the child's law guardian, the child protective agency would be required to report to the court, the respondent and the law guardian no later than 90 days after the issuance of the order unless the court determines that the facts and circumstances of the case do not require such a report to be made. (FCA 1053)
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12. Disposition on Adjudication
a. Suspended Judgment

The terms and conditions of a suspended judgment must relate to the act or omissions of the parent or other person legally responsible for the care of the child. The maximum duration of any term or condition of a suspended judgment is one year, unless the Court determines in a hearing that exceptional circumstances require an extension for one additional year.  There are no additional adjournments available and, if services are still required, a violation petition should be filed.

An order suspending judgment shall direct the respondent to do or not do various conditions. The order must contain at least one of the following terms and conditions:

(1) refrain from or eliminate specified acts or conditions found at the fact-finding hearing to constitute or to have caused neglect or abuse;

(2)
provide adequate and proper food, housing, clothing, medical care, and for the other needs of the child; 

(3)
provide proper care and supervision to the child and cooperate in obtaining, accepting or allowing medical or psychiatric diagnosis or treatment, alcoholism or drug abuse treatment, counseling or child guidance services for the child; 

(4)
take proper steps to insure the child's regular attendance at school; and 

(5)
cooperate in obtaining and accepting medical treatment, psychiatric diagnosis and treatment, alcoholism or drug abuse treatment, employment or counseling services, or child guidance, and permit a child protective agency to obtain information from any person or agency from whom the respondent or the child is receiving or was directed to receive treatment or counseling. It is helpful to include qualitative measures for the parent in the terms of a suspended judgment since a checklist approach may not adequately describe the progress required of the respondent. Here are some example conditions:

(a) Attend parenting classes and demonstrate the ability to use the skills appropriately with the child.

(b) Cooperate in obtaining mental health services for the child, participate in the child’s therapy as requested by the child’s therapist and demonstrate an understanding of the child’s mental health needs.   
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12. Disposition on Adjudication
b. Release to Custody of Parent or Other Person Responsible for Care; Supervision or Order of Protection

If an Order of Disposition releases a child to the custody of his or her parent, or other person legally responsible for his or her care at the time of the filing of the petition, the Court may place the parent or other person legally responsible for care of the child to whose custody the child is released, under the supervision of a child protective agency; or of a Social Services official or duly authorized agency; or may issue an order of protection, or both. 

An order issued pursuant to this section of the Family Court Act shall contain at least one of the following terms and conditions requiring the respondent to: 

(1)  observe any of the terms and conditions set forth  in Section 205.83 (a) of the Uniform Rules of Family Court. (See Suspended Judgment, IV.J.l2.a) 

(2)  cooperate with the supervising  agency in remedying specified acts or omissions found at the fact-finding hearing to constitute or to have caused the neglect or abuse; 

(3)  meet with the supervising agency alone and with the child when directed to do so by that agency; 

(4)  report to the supervising agency when directed to do so by that agency; 

(5)  cooperate with the supervising agency  in arranging for and allowing visitation in the home or other place; 

(6) 
notify the supervising agency immediately of any change of residence or employment of the respondent or of the child;

(7) 
do or refrain from doing any other specified act of omission or commission that, in the judgment of the court, is necessary to protect the child from injury or mistreatment and to help safeguard the physical, mental and emotional well-being of the child.
J.  FAMILY COURT PROCEEDINGS
12. Disposition on Adjudication
c. Placement

Pursuant to Section 1052 of the Family Court Act, if the court places the child in accord with Section 1055 of the Family Court Act, the court in its dispositional order shall determine whether continuation in the child's home would be contrary to the best interests of the child and where appropriate, that reasonable efforts were made prior to the date of the dispositional hearing to prevent or eliminate the need for removal of the child from his home and if the child was removed from his home prior to the date of such hearing, that such removal was in the child's best interests and, where appropriate, reasonable efforts were made to make it possible for the child to return home. The statutory language "where appropriate" was included to clarify that reasonable efforts are not required in those emergency health and safety situations where an offer of preventive services is not appropriate because continuation in the home presents an imminent danger to the life or health of the child.*  If the court determines that preventive efforts were not made but that the lack of such efforts was reasonable under the circumstances, then the placement order must reflect such a finding. Also, at the dispositional hearing the court must consider and determine whether the need for placement of the child would be eliminated by an order of protection being issued which directs the removal of a person or persons from the child's residence. 

If, as a result of a dispositional hearing, the Family Court order places the child in the care and custody of the local Commissioner of Social Services, the child is placed until the court completes the initial permanency hearing scheduled pursuant to Article 10-A of the FCA.  The initial permanency hearing must begin on a date no alter than eight months from the date the child was removed or the date of the disposition, whichever occurred earlier (statutory language is “no later than 6 months from the date that is no later than sixty days from the date the child was removed from his or her home”).  Note that in situations where the child has been removed, the court will have scheduled the first permanency hearing at the removal hearing by establishing a date certain for the commencement of the initial permanency hearing. Of course, the court may place the child for a shorter period of time.
The court has continuing jurisdiction over the parties in cases where a child is placed under Article 10 until the child is discharged from placement by the court or all orders regarding supervision, protection or services have expired.  Foster care placement continues until further orders of the court.
The first permanency hearing must be held on the date certain as scheduled by the court, with subsequent permanency hearing to be commenced every six months thereafter on a date certain set by the court at the completion of the previous permanency hearing.  The local district must file with the court and serve the parties by regular mail 14 days prior to the permanency hearing a notice of the permanency hearing and the permanency hearing report containing specific information concerning the child’s well-being, including health, educational progress, and current placement; the child’s permanency goal; visitation plans; parent status and progress, services offered to the parent and any barriers to the delivery of appropriate services; and reasonable efforts made by the local dss to effectuate the permanency plan. In addition, the report must describe any concurrent planning for an alternative permanency plan for a child that likely will not return home. No petition is required. This Permanency Hearing report is automated in CONNECTIONS.

Significant to the local district’s decision as to whether to recommend to the court that the child return home or remain in care or that another permanency plan be established is an evaluation of the child's safety.  In evaluating present safety of the child, the caseworker can focus on why a child was determined to be unsafe, went into out-of-home care and what needs to occur to help the child return home safely, even when other services may still be necessary. With this focus in mind, serious consideration to discharging the child should be undertaken even if some risk factors still exist, if it is believed the child would be free from immediate harm. In such a circumstance, preventive and/or family preservation services should be employed to address any outstanding factors that may be creating future risk to the child in the home setting.

At the permanency hearing, the court must make specific findings, based upon the best interests, including determining whether placement should be terminated and the child returned home and, if not, whether the permanency goal should be approved or modified, and whether reasonable efforts have been made to finalize the permanency plan.   

The worker may be responsible for carrying out orders of the court. Among these responsibilities may be: 

· Undertaking diligent efforts to encourage and strengthen the parental relationship, including assisting the parent in obtaining adequate housing, employment, counseling, medical care or psychiatric treatment. Diligent efforts also include encouraging and facilitating visitation with the child by the parent or other person legally responsible for the child's care;

· Instituting a proceeding to legally free the child for adoption; 

· Encouraging and facilitating visitation with the child by any non-custodial parent and grandparent who has obtained an order of visitation;

· Encouraging and facilitating visitation with the child by the child's siblings;

· Arranging for mediation or conferencing

If care and custody of the child is granted by the Court to the Commissioner of Social services and the court directs such commissioner to place (consideration is given to placing) the child with a relative, 86 ADM-33 “Requirements for Approval of Relative Foster Boarding Homes and Policy on Use of Relatives as Foster Care Providers or as Alternatives to Placement” and 88 ADM-48 “Expansion of Population Eligible to Become Approved Relative Foster Parents” may be consulted.  18 NYCRR Part 443 contains standards for approving relatives as foster parents, including approving relative foster parent homes on an emergency basis (18 NYCRR 443.7).  It should be noted that no child may be placed in an alternative living situation if there is a court order giving the Commissioner of Social Services care and custody of the child.  Where such court order exists, this situation is always considered foster care and, as such, the placement of the child must always be in a licensed, certified or approved foster home or other foster care facility.

The Court may also directly place the child in the custody of a relative or other suitable person pursuant to Sections 1017, 1055 or Article 6 of the Family Court Act. This is not considered a foster care placement. Family Court may also release a child to the custody of his parents or other person legally responsible pursuant to Section 1052 and 1054 of the Family Court Act. 

Children who are placed in care pursuant to Article 10 of the Family Court Act and who are subsequently freed for adoption undergo permanency hearings pursuant to sections 1086-1090 of the Family Court Act. This section of law (Article 10-A) which focuses on permanency through adoption sets forth the procedure for preparing for permanency hearings, the procedures for serving notice of these hearings, and the factors to be considered by the court in determining its order of disposition.

J.  FAMILY COURT PROCEEDINGS
12. Disposition on Adjudication
d. Order of Protection

An order of protection may be issued by the Family Court as a condition of any other court order. In addition, the court may enter a protective order independent of any other dispositional order when it finds it necessary to protect the child from a person who was a member of the child's household or a person legally responsible but who is no longer a member of the child's household at the time of the disposition and is not related by blood or marriage to the child or a member of the child's household. The purpose of an order of protection is to state reasonable conditions of behavior to be observed for a specified period of time by a parent or person legally responsible for the child's care, his/her spouse, or both. The following requirements for any such person may be stated in an order of protection: 
· stay away from the home, school, business or place of employment of the spouse, parent or other person legally responsible for the child, or the child, or from any specific location; 

· permit a parent or any person with a visitation order, to visit the child at stated periods;

· refrain from committing a family offense or criminal offense against a parent or against any person to whom custody of the child is awarded; 

· to permit a designated party to enter the residence during a specified period of time in order to remove personal belongings not in issue in this proceeding or in any other proceeding or action under this act or the domestic relations law;

· to refrain from acts of commission or omission that create an unreasonable risk to the health, safety and welfare of a child’

· to provide, either directly or by means of medical and health insurance, for expenses incurred for medical care and treatment arising from the incident or incidents forming the basis for the issuance of the order.

· to observe any other such conditions as are necessary to further the purposes of protection.

An order of protection made in conjunction with any other order is to remain in effect for the same time period as specified in the other dispositional order. Further, the order of protection may be extended concurrently with the extension of such other court order. Those orders issued independent of any other dispositional order may remain in effect for any period of time up to the child's 18th birthday so long as the subject is not related by blood or marriage to the child. 

J.  FAMILY COURT PROCEEDINGS
12. Disposition on Adjudication
e. Supervision
Upon final disposition, the Family Court may order the parent or other person legally responsible for the child's care to submit to supervision by the child protective agency. This may be in conjunction with:

· the child being released to his parent's custody (1054)

· an order of protection (1056)
· placement of child (1055) 

The order of supervision must include the terms and conditions of the supervision that the respondent must meet and the duties and responsibilities of the supervisory agency. 

Caseworker supervision may include such activities as:
· ensuring that the family abides by the provisions of the court order 
· ensuring that the family cooperates with the supervising agency in:

-
remedying those acts or omissions that have constituted or caused the neglect or abuse 

- 
refraining from any court specified act of omission or commission that is necessary to protect the child from injury or mistreatment 

- 
helping safeguard the physical, mental and emotional well-being of the child 

· arranging for, allowing and supervising visitation 

· overseeing the family's participation in the treatment program 

· having direct contact with the family on a regular schedule 

· monitoring the provision of the rehabilitative services being provided to children and their families. 

Additional terms of the Order of Supervision may require the parent or other person to whose custody the child is released to: 

· meet with the supervising agency alone and with the child when so directed by the agency 

· report to the supervising agency at specified timeframes 

· notify the supervising agency immediately of any change in residence or employment, including that of the child. 

J.  FAMILY COURT PROCEEDINGS
13. Expiration of Orders

The Child Protective Service, no later than sixty days prior to either the expiration of an order or prior to the conclusion of the ACD period must review the family situation and submit a report to the court, the parties and the child's law guardian. This is required whenever no application has been made for an extension of such dispositional orders or adjournments, and no violations of the Court's ACD order are before the court. The worker is required to make such reports whether or not the child has been or will be returned to the family. The report must include information about the status and circumstances of the child and family and any actions which have been taken or contemplated by CPS with respect to such child and family.

J.  FAMILY COURT PROCEEDINGS
14.  Aggravated Circumstances

State law provides that the social services district may ask the court for permission to cease reasonable efforts to reunify a child with the parent.   One of the grounds for the court to make such a finding is where the parent of such child has subjected the child to aggravated circumstances, as defined in FCA 1012(j).  Aggravated circumstances include where:

i)  the child was found to be severely or repeated abused (see below); 

ii) the child has been found to be abused within 5 years after being returned from a foster care placement that was made due to a neglect finding; 
iii)The parent of a child in foster care has refused and has failed completely, over at least 6 months from the date of removal, to engage in necessary services to eliminate the risk of abuse or neglect and has failed to secure services on his or her own or otherwise adequately prepared for the return of the child and, after the receipt of prescribed notices, has stated under oath that he or she intends to continue to refuse such necessary services and is unwilling to secure such services independently or otherwise prepare for the child’s return; or
iv) a child five days or younger was abandoned by a parent with an intent to wholly abandon such child and with the intent that the child be safe from physical injury and cared for in an appropriate manner.
J.  FAMILY COURT PROCEEDINGS
15.  Severe or Repeated Abuse

State law provides the statutory authority under which a severely or repeatedly abused child may be freed for adoption and parental rights terminated. Where appropriate, caseworkers should consider filing a petition in Family Court on the grounds of severe or repeated abuse as defined below: 

Severely abused child - a child is "severely abused" by his or her parent if:
(i) the child has been found to be an abused child as a result of reckless or intentional acts of the parent committed under circumstances evincing a depraved indifference to human life, which result in serious physical injury to the child as defined in subdivision ten of section 10.00 of the Penal Law; or

(ii) the child has been found to be an abused child, as defined in paragraph (iii) of subdivision (e) of section ten hundred twelve of the Family Court Act, as a result of such parent`s acts; provided, however, the respondent must have committed or knowingly allowed to be committed a felony sex offense as defined in sections 130.25, 130.30, 130.35, 130.40, 130.45, 130.50, 130.65, 130.67, 130.70, 130.75 and 130.80 of the Penal Law; or

(iii)
(A) the parent of such child has been convicted of murder in the first degree as defined in section 125.27, murder in the second degree as defined in section 125.25, manslaughter in the first degree as defined in section 125.20, or manslaughter in the second degree as defined in section 125.15, [of the Penal Law] and the victim of any such crime was another child of the parent or another child for whose care such parent is or has been legally responsible or another parent of the child, unless the convicted parent was a victim of abuse by the decedent parent and such abuse was a factor in causing the homicide; or has been convicted of an attempt to commit any of the foregoing crimes, and the victim or intended victim was the child or another child of the parent or another child for whose care such parent is or has been legally responsible or another parent of the child, unless the convicted parent was a victim of abuse by the intended victim  parent and such abuse was a factor in causing the attempted homicide; 

(B) the parent of such child has been convicted of criminal solicitation as defined in article one hundred, conspiracy as defined in article one hundred five or criminal facilitation as defined in article one hundred fifteen of the penal law for conspiring, soliciting or facilitating any of the foregoing crimes, and the victim or intended victim was the child or another child of the parent or another child for whose care such parent is or has been legally responsible; 

(C) the parent of such child has been convicted of assault in the second degree as defined in section 120.05, assault in the first degree as defined in section 120.10 or aggravated assault upon a person less than eleven years old as defined in section 120.12 of the penal law, and the victim of any such crime was the child or another child of the parent or another child for whose care such parent is or has been legally responsible; or has been convicted of an attempt to commit any of the foregoing crimes, and the victim or intended victim was the child or another child of the parent or another child for whose care such parent is or has been legally responsible; or 

(D) the parent of such child has been convicted under the law in any other jurisdiction of an offense which includes all of the essential elements of any crime specified in clause (A), (B) or (C) of this subparagraph; and
(iv) the agency has made diligent efforts to encourage and strengthen the parental relationship, including efforts to rehabilitate the respondent, when such efforts will not be detrimental to the best interests of the child, and such efforts have been unsuccessful and are unlikely to be successful in the foreseeable future. Where a court has previously determined in accordance with this chapter or the family court act that reasonable efforts to make it possible for the child to return safely to his or her home are not required, the agency shall not be required to demonstrate such diligent efforts.

Repeatedly abused child - a child is a repeatedly abused child if:

(i) the child has been adjudicated as an abused child either in accordance with paragraph (i) of subdivision (e) of section 1012 of the FCA or as defined in paragraph (iii) of subdivision (e) of section 1012 of the FCA; provided, however, the parent must have committed or knowingly allowed to be committed a felony sex offense, as defined in sections 130.25, 130.30. 130.35, 130.40. 130.45. 130.50, 130.65, 130.67, 130.70, 130.75 and 130.80 of the Penal Law; and

(ii)

(A) the child or another child for whose care such parent is or has been legally responsible has been previously found, within five years immediately preceding the initiation of the proceeding in which such abuse is found, to be an abused child, as defined in paragraph (i) or (iii) of subdivision (e) of section 1012 of the FCA; provided, however, for a  finding under paragraph (iii) of subdivision (e) of section 1012 of the FCA, the parent must have committed or knowingly allowed the commission of certain felony sex offenses defined is specified sections of the Penal Law; or
(B) the parent has been convicted of a crime under section 130.25, 130.30, 130,35, 130.40, 130.45., 130.50 130.65, 130.67, 130.70, 130.75 and 130.80 of the Penal Law against the child, a sibling of the child or another child for whose care such parent is or has been legally responsible, within the five year period immediately preceding the initiation of the proceeding in which abuse is found; and 

(iii) the agency has made diligent efforts to encourage and strengthen the parental relationship, including efforts to rehabilitate the respondent, when such efforts will not be detrimental to the best interests of the child, and such efforts have been unsuccessful and are unlikely to be successful in the foreseeable future.  Where the court has previously determined that reasonable efforts to make it possible for the child to return safely to his or her home are not required, the agency is not required to demonstrate diligent efforts.

The abusive parent(s) must be given notice that repeat adjudications or offenses could result in termination of parental rights. This notice is to be provided both verbally and in the court's written order whenever an adjudication of abuse is made. The court's finding of severe or repeated abuse must be based on the evidentiary standard of clear and convincing proof. (See Appendix, XI.E.2) 

J.  FAMILY COURT PROCEEDINGS
16.  Abandoned Child (under age one)

State law establishes the procedures for a Court and local district to follow, in a child protective proceeding, when a child under the age of one year has been abandoned. In such instances, the Court when it places the child with a local social services commissioner, after the parents fail to appear following due notice, will direct such commissioner to: 

· Promptly commence a diligent search for the child's parents or other known relatives legally responsible for the child; Since courts sometimes vary regarding the degree of diligent efforts required to ascertain a parent's whereabouts, the caseworker should attempt to check with as many of the following as possible. 

- the local telephone book, directory assistance, and any persons having the same name as the missing parent;  

- 
telephone books and directory assistance of any city where the parent has been known to reside; 

- 
the last known address through registered or certified mail, or through any persons there likely to have knowledge of the missing person; 

- 
the Post Office, the Board of Elections, the Department of Motor Vehicles, the Social Services Department, and the Social Security Administration; 

- 
known relatives and friends; 

- other agencies where appropriate, such as the Department of Corrections, drug and alcohol rehabilitation programs, etc.; 

- 
the Department of Health for a death certificate; 

- the Parent Locator Service (usually through the support enforcement unit of the local department of social services; 

- 
the Putative Father Registry to determine whether a father is listed and an address listed for him;

- 
local police departments;

- 
the Statewide Wage Reporting system in the State Department of Taxation and Finance; 

- 
internet (search)

- 
the State Unemployment Insurance Office if you have the parent's social security number; 

- 
any additional leads. 

It is important to conduct these efforts in a concentrated period of time, so that failure to locate the parent as of a given date is clear. 

· Provide written notice in Spanish and English to the parents or other known relatives to inform them:

- 
that there has been no visitation and communication between them and child since placement and that if no such visitation and communication occurs within six months of the date of placement as specified in the notice, the child will be deemed an abandoned child and a proceeding to commit the guardianship and custody of the child to an authorized agency will be commenced; 

- 
the date the six month time period will expire;

- 
that it is the legal responsibility of the commissioner of social services to reunite and reconcile families whenever possible and that the commissioner offers services and assistance for that purpose;

- 
about the name, address and telephone number of the assigned caseworker who can provide information, services and assistance with respect to reuniting the family; 

- 
that it is the parents or other legally responsible relatives responsibility to visit and communicate with the child and that such actions may avoid the necessity of initiating a proceeding to commit the guardianship and custody of the child to an authorized agency. 

- 
At the end of the sixth month after care and custody of the child was transferred to the local commissioner, the social services district is required to commence a proceeding pursuant to Section 384-b of the Social Services Law to commit the guardianship if there has been no communication and visitation between the child and his or her parents or other known relatives or persons legally responsible for the child. If the Court determines the child to be abandoned, the Court will issue an order terminating parental rights to the child and freeing the child for adoption. 

K.  DOMESTIC VIOLENCE
For the purpose of this section, “domestic violence” refers to a pattern of coercive tactics which can include physical, psychological, sexual, economical, and/or emotional abuse perpetrated by one person against an adult intimate partner with the goal of establishing and maintaining power and control over the partner.  Importantly, then, not all domestic violence involves physical violence, although certainly the implied threat of physical violence may loom.  And, a violent argument between adult partners does not automatically equate to issues of imbalance of power between the partners, although it certainly raises concerns.

There is significant overlap between the abuse and maltreatment of children and the presence of domestic violence in the caretaker’s relationship.  Various studies have found that in 30-60% of families where child abuse/maltreatment is occurring, domestic violence is also occurring.

While the presence of domestic violence in a household does not mean that the children in the home have been maltreated or abused, the domestic violence is a risk element for maltreatment and abuse.  Therefore, CPS staff need consider the domestic violence in their assessment of risk, and, if necessary, address it on some manner in order to sufficiently reduce overall risk to children in the home.  To that end, it is important that CPS staff are knowledgeable both about the dynamics of domestic violence, as well as adept at identifying its presence.

K.  DOMESTIC VIOLENCE

1.  Indicators of Domestic Violence

When a Child Protective Services responds to a report of suspected child abuse or maltreatment, it needs to be attentive to the indicators of domestic violence.  Indicators of domestic violence may be present in the information contained in the Narrative of the Intake Report of suspected child abuse or maltreatment received from the SCR.  However, in many cases, the first indicators of domestic violence may reveal themselves on the initial contact with either the reported family members or with other individuals in a position to assess the immediate risk to the children (see Investigation/Assessment, IV.D.1 – IV.D.3).  Further, indicators of domestic violence may only be identifiable through the worker’s ongoing contact with and assessment of the family during the provision of protective, preventive and foster care services, especially after a better understanding of the family dynamics has been achieved.

The most important source of information about suspected domestic violence is the domestic violence victim.  However, the domestic violence victim may not be ready or able to discuss the existence of domestic violence because of the adult victim’s fear of the batterer, possible trepidation about how CPS staff might react in relation to the victim’s children, and/or possible shame of being a victim of domestic violence.  It may take quite a long time to develop a trusting relationship with child welfare staff.

One strategy for developing a more trusting relationship with an adult victim of domestic violence is to display concern for the victim’s safety and well being along with the required CPS focus on safety of the children in the home and their safety and level of risk of harm.  The following indicators of domestic violence may be available to the caseworker when visiting the home:

· The suspected victim of domestic violence offers inconsistent explanations for bruises, fractures, or other injuries on the victim’s body in various stages of healing.  Common sites of injury include face, head, chest, and abdomen.

· The suspected victim of domestic violence has “accidents” during a pregnancy.  Domestic violence sometimes begins or increases when a woman is pregnant.

· The suspected victim of domestic violence substantially delays seeking needed medical treatment.

· The suspected victim of domestic violence has a history of repeated accident and emergency room visits. Often at different hospitals.

· The suspected victim of domestic violence feels sad, lethargic, or depressed and/or admits having thoughts of suicide.

· The suspected victim of domestic violence reports psychosomatic and emotional complaints (e.g., chest pain, choking sensation, hyperventilation, sleep, or eating disorders).

· The suspected victim of domestic violence is embarrassed and/or evasive when asked questioned about injury or abuse.

· The suspected victim of domestic violence exhibits anxiety and fear in the presence of their partner.

· The suspected victim of domestic violence offers apologies or explanations for their partner’s behavior.

Domestic violence is an issue of power and control.  Consequently, the batterer may try to prevent the victim from speaking with CPS.  The victim may be fearful of disclosing any acts that the batterer may have taken against either child(ren) in the home or the victim.

If the caseworker suspects that there is domestic violence in the adult relationship in the home prior to making the initial contact then the worker should arrange separate private interviews with the family members.

K.  DOMESTIC VIOLENCE

2. Child Protective Services Intervention in Relation to Domestic Violence

Child Protective Services is required to investigate reports of suspected abuse or maltreatment swiftly, assess the safety and risk to the child(ren) in the home and identify existing impediments to safety and strengths that may mitigate the safety deficits and provide rehabilitative services to the child(ren) and the adults legally responsible for such child(ren) in order to prevent future abuse or maltreatment.

When domestic violence is present in a child abuse or maltreatment case, Child Protective Services must take the existence of such violence into account in order to develop intervention strategies that will adequately protect the child(ren) in the home.  The victim’s ability to parent and protect the child(ren) in the home may be negatively affected.  Consequently, Child Protective Services may need to use intervention strategies in families afflicted by domestic violence which are different from the intervention strategies used in cases in which child abuse or maltreatment is the sole problem to be addressed.

If Child Protective Services determines that the children(ren) in the home have been abused or maltreated, or are at risk of such, and that domestic violence also exists, the Child Protective Service must assess the risk to the child(ren) and develop an intervention plan for the safety of the children.  The intervention plan will be case specific and regionally resource specific.  To achieve safety for the children, it may be necessary for the caseworker to work with the police and local domestic violence programs to address the child protective and domestic violence issues.  The plan should be designed to eliminate the abuse or maltreatment of the children and include services aimed at addressing the conditions, including violence against the adult victims which are jeopardizing the safety of the child(ren).  Intervention plans must take into account the non-perpetrator’s ability and willingness to protect the child(ren) from the perpetrator while respecting, as much as possible, the victim’s choices as she/he is able to make them on behalf of herself and the child(ren) in the home.  The Child Protective Services intervention strategy should reflect an inclusive view of family violence which strives to protect the child(ren) and protect and assist the abused adult.

In some cases, appropriate intervention may involve offering the family various prevention services, although services that do not recognize the power imbalance between the adults may be ineffective and possibly dangerous to the adult victim.  For example, standard marriage or couple counseling is not considered appropriate or safe as treatment of domestic violence perpetrator and his victim.

If the domestic violence perpetrator is an immediate risk to the child(ren) and the victim of domestic violence is willing to have the perpetrator removed from the home, the intervention strategy may involve helping the victim of domestic violence to commence proceedings against the perpetrator in Family Court under Article 8 of the Family court Act or to press criminal charges against the perpetrator.  The victim of domestic violence may seek a temporary order of protection requiring the perpetrator to remain away from the home or from the individuals in the family.  If the victim does not want to pursue such action, but nonetheless is willing to have the perpetrator removed from the home, Child Protective Services itself, could seek such a temporary order of protection from the Family court under Article 10 of the Family Court Act (See Family Court Proceedings, IV.J.1 – IV.J.6).  Excluding the abusive adult from the home will usually be less disruptive to the child(ren) than placing the child(ren) in foster care.

If the victim of domestic violence and/or Child Protective Services believe that the domestic violence victim would not be able to take the actions necessary to enforce a temporary order of protection barring the perpetrator from the home, then the proposed intervention plan could involve the immediate referral of the domestic violence victim and the child(ten) to a residential program for victims of domestic violence.  In order to be able to offer this intervention strategy to the victim of domestic violence the caseworker needs to know what shelter services are available in the community and what the local district’s policies and procedures are for referring a victim to such a services.  Please be aware residential (and non-residential) domestic violence services are only provided on a voluntary basis, and such services providers will only serve the victim of domestic violence and the victim’s children if the victim is voluntarily seeking such service.

The removal of children from a parent, guardian, or other person legally responsible, who is not actually inflicting the harm on the children may be necessary if that parent or other caregiver cannot, or will not, take appropriate action to protect the children from the person inflicting harm on the child(ren).  Such removal may also be necessary if the risk of harm to the child(ren) is so immediate that CPS cannot , at this time, provide the victim of domestic violence any time to work on the victim’s own plan to separate the children from the abusive adult.  If possible, and consistent with the protection of the safety of the children, the child(ren) should not be removed until the victim of domestic violence has been informed of the risk to the child(ren) caused by their remaining in the home under the present circumstances.  CPS should also inform the domestic violence victim that the primary role of Child Protective Service is to take action to protect the child(ren).

Similarly, whenever possible, CPS should explain to the victims of domestic violence the foreseeable implications of the action the victim may take, and even the implications of the actions the victim is unwilling or unable to take.  Removal of the child(ren) from the home should not preclude Child Protective Services from maintaining involvement with the victim of domestic violence in an effort to develop a permanent safety plan for the child(ren and the victim.

K.  DOMESTIC VIOLENCE

2. Child Protective Services Intervention in Relation to Domestic Violence

a. Determination Decision

The investigation of a report of suspected abuse or maltreatment affecting a family with domestic violence issues must be conducted using the same standards and legal definitions as any other report of suspected child abuse and maltreatment.  Similarly, determining who should be indicated for the confirmed abuse or maltreatment where the allegations involve domestic violence should be handled like all other reports.  That is, for maltreatment of a child, there must be some credible evidence of physical, mental or emotional impairment of a child, or imminent danger thereof; a parent(s), guardian, or other person legally responsible failed to provide a minimum degree of care; and there must be a link, or casual connection between the child’s impairment and the adult’s failure to provide a minimum degree of care to the impaired child.

In the 2004 New York State Court of Appeals decision of Nicholson, et al. v. Scopetta, et al, the Court stated that when the sole allegation of neglect (i.e. maltreatment) is that the parent or other person legally responsible for a child allows the child to witness domestic violence against a child’s caretaker this alone does not constitute maltreatment.  The Court stated that there has to be impairment of a child’s condition, or imminent danger of becoming impaired, there must be some failing to provide a minimum degree of care, and these two circumstances must be connected.  Moreover, the Court operationalized the term of “minimum degree of care” by posing the question, “would a reasonable and prudent parent have so acted under the circumstances then and there existing.”

The Court concluded that, for a victim of domestic violence, the fact-based inquiry must be made based upon the severity and frequency of the violence and the resources and options available to the victim, and must include consideration of the risks attendant to leaving, risks attendants to staying and suffering continued abuse, and risks attendant to seeking assistance through government channels, criminal prosecution of the abuser and relocation.  The Court gave two examples where a victim of domestic violence could be found to have neglected the victim’s child:  where the victim acknowledged the child knew of repeated violence and had reason to be afraid of the batterer, yet the victim allowed the batter to return to their home several times; and where the child was regularly or continuously exposed to extremely violent conduct between the parents and there was proof of ear and distress of the child as a result of long exposure to the violence.  However, the Court was clear that if the sole allegation is that the parent was abused (i.e., was a victim of domestic violence) and the child witnessed the abuse with no evidence of impairment to the child, a determination of maltreatment could not be made.

Additionally, when applying the minimum degree of care standard to a situation where a child is harmed or at imminent risk of being harmed as a result of an incident and/or pattern of domestic violence, it would generally be the case that the batterer would be determined to be a subject of the report since the battering and other forms of domestic violence are not the actions of a “reasonable and prudent” parent.

K.  DOMESTIC VIOLENCE

2. Child Protective Services Intervention in Relation to Domestic Violence

b. Law Enforcement
New York State Law requires police to makes arrests when they have reasonable cause to believe that an order of protection has been violated or a felony or family misdemeanor has been committed by one family or household member against another.  In felony family offense cases where both parties allege an offense, arrest of both parties is not required if the officer believes one party was acting in self-defense.  In misdemeanor cross-complaint cases, police are not required to arrest both parties, only the primary physical aggressor.  Regardless of whether an arrest is made or not, when a police office responds to an alleged domestic violence incident, such officer is legally required to complete a Domestic Violence Incident Report (DIR).  The report must document the officer’s investigation and the alleged victim’s statement, and must immediately be given to the alleged victim.  The police department is required to keep DIR’s for at least four years.

K.  DOMESTIC VIOLENCE

2. Child Protective Services Intervention in Relation to Domestic Violence

c. Community Resources
To best assist victims of domestic violence Child Protective Services should also develop working relationships with the community’s domestic violence programs.  A staff person (advocate) from a residential domestic violence program is one of the best rained persons in the community to help the victim obtain needed services.  The advocate can assist the victim with legal, housing and financial support needs.

It maybe helpful for Child Protective Services to enter into written interagency agreements with local domestic violence programs to establish the basis and conditions for coordinating the delivery of services to victims of domestic violence and the child(ren) in Child Protective Cases.  Such written agreements should include the following:

· the specific purposes, roles, and responsibilities of the cooperating agencies;

· procedures for referrals between agencies;

· procedures for conducting Child Protective Services interviews;

· a requirement that the domestic violence service provider provide feedback to Child Protective Services and specifies the type and frequency of such feedback;

· a requirement that each respective agency provide to the other agency on-going training on, and copies of agency policies, procedures, forms and regulations; and

· the confidentiality requirements pertaining to information regarding child protective services reports and domestic violence program recipients (see Access to Information – CPS, X.B)

A number of local social service districts have entered into formal collaborations with domestic violence service providers wherein a domestic advocate(s) is co-located at the social service district, usually within the CPS unit.  While each program differs somewhat, typically the advocate goes with a CPS worker on home visits where domestic violence is believed to be occurring.  The advocate also is available for consultation and to support linking domestic violence victims to appropriate residential and non-residential services within the community.  Based on feedback from counties that have entered into formal collaborations, OCFS strongly recommends that such collaborations be considered as a tool both to build up CPS staff expertise in relation to identifying and working with domestic violence victims and also to better support children and adult victims secure safety.

K.  DOMESTIC VIOLENCE

3. Reports Involving Person(s) Residing in Residential Facilities for Victims of Domestic Violence

If a report is received involving child(ren) residing with an adult in a residential program for victims of domestic violence 18 NYCRR 452.10(d) controls access by the social services district to the residential facility.  In all circumstances where the subject of the report is residing in the facility, the CPS may access the facility.  However, if the subject is not a resident of the residential program for victims of domestic violence, the rules and procedures of the facility or the 5terms and conditions of a court order will control whether CPS can gain access to the facility.  The meeting with CPS may take place at a location other than the actual program site depending upon the procedures for conducting interviews agreed to by the program and Child Protective Services.
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